This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  IM  (jBRARY 


;d  by 


Google 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


PESXSYLVASIA 

SUPERIOR  COURT  REPORTS. 

VOL.  2. 

CONTAINING 

CASES  ADJUDGED  • 

IK  THE 

Superior  Court  of  |)euu0glDama. 


BY 

WlI^ON  C.  KRESS, 

STATE    HEPORrBR, 
AND 

EDWARD  P.  ALLINSON, 

ASSISTANT  STATE  REPORTER. 


CONTAINING 
CASKS  DECIDED  AT  APRIL  AND  NOYEMBSB  TEBM8,   1808, 


NEW  YORK  AND  ALBANY: 

BANKS  &  BROTHERS,  LAW  PUBLISHERS. 
1897. 


Digitized  by  VjOOQ  IC 


Copyright,  1897, 

By  FRANK  REEDER,  Sbobetabt  of  the  CoMMQirwEALTH, 

for  the  State  of  Pennsylvania. 


Digitized  by  VjOOQ  IC 


JUDGES 


OF  THE 


SUPERIOR  COURT  OF  PENNSYLVANIA 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


President  Judge,         .        .        .  Charles  E.  Rice. 

Judge, Edward  N.  Willard, 

Judge,         .        .        .  James  A.  Beaver. 

Judge,  ....  Howard  J.  Reeder. 

Judge,         .        .  John  J.  Wickham. 

Judge,  ....  Henry  J.  McCarthy, 

Judge,         .        .        .  George  B.  Orlady. 

Judge,  ....  Peter  P.  Smith. 


ATTORNEY  GENERAL, 
Mr.  Henry  C.  McCormick. 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


JUDGES  OF  THE  COURTS  BELOW 

DURING   THE   PERIOD   OF   THESE   REPORTS. 
niST. 
1st— Philadelphia  Ck>unty. 

Courts  of  Common  Pleas, 
No.  1:  Cbaio  BiDDLEy  P.  J.;  F.  Am^d^k  Bk^oy  and  Abraham 
M.  Beitler,  J  J. 

No.  2:  J.  I.  Clark  Hare,  P.  J.;  Samuel  W.  Pknnypacker  and 
Mater  Sulzberger,  J  J. 

No.  3:  Thomas  K.  Finletter,   P.  J.;  James  Gay  Gordon  and 
Charles  B.  McMighael,  J  J. 

No.  4:  M.  Russell  Thayer,  P.  J.;  Michael  Arnold  and  Robert 

N.  WiLLSON,  JJ. 

Orphans'  Court. 
William  B.  Hanna,  P.  J.;  William  N.  Ashman,  Clement  B. 
Penrose  and  Joseph  C.  Ferguson,  JJ. 

2d — Lancaster  County. 

John  B.  Livinqston,  P.  J. ;  H.  Clay  Brubakbr,  J. 
3d — ^Northampton  County. 

W.  W.  Schuyler,  P.  J. ;  Henry  W.  Scott,  J. 
4th— Tioga  County. 

John  I.  Mitchell,  P.  J. 
5th — ^Allegheny  County. 

Courts  of  Common  Pleas, 
No.  1:  Edwin  H.  Stowe,  P.  J.;  Fredkrick  H.  Collier  and  Jacob 
F.  Slagle,  J  J. 

No.  2:  Thomas  Ewing,  P.  J.;  John  W.  F.  White  and  Christo- 
pher Magee,  J  J. 

No.  3:  John M. Kennedy, P.  J.;  William  D.  Porter  and  Samuel 
A.  McClung,  JJ. 

Orphans'  Court, 

William  G.  Hawkins,  Jr.,  P.  J.;  James  W.  Over,  J. 
6th— Erie  County. 

Frank  Gunnison,  P.  J. 
7th— Bucks  County. 

Habman  Yebkes,  p.  J. 
8th— Northumberiand  County. 

Clinton  R.  Savidge,  P.  J. 
9th — Cumberiand  County. 

Edward  W.  Biddle,  P.  J. 
10th — Westmoreland  County. 

LuciEN  W.  Doty,  P.  J.;  Alex.  D.  McConnell,  J. 
tlth — Luzerne  County. 

Court  of  Common  Pleas, 
Stanley  Woqdwabd,  P.  J. ;  John  Lynch  and  L.  H.  Bennett,  JJ. 

Orphans'  Court. 
Alfred  Dabte,  P.  J. 
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12th — Dauphin  County. 

John  W.  Simonton,  P.  J. ;  John  B.  McPhsrson,  J. 
13th — Greene  County. 

R.  L.  Crawford,  P.  J. 
14th — Fayette  County. 

Natuanibl  Ewing,  p.  J.;  S.  L.  Mbstbbzat,  J. 
15th — Chester  County. 

William  B.  Waddell,  P.  J.;  Joseph  Hemphill,  J. 
16th — Bedford  County  and  Somerset  County. 

J.  H.  LONGENECKER,  P.  J. 

17th — Union  County  and  Snyder  County. 

Harold  M.  McClure,  P.  J. 
18th— Clarion  County. 

E.  Hrath  Clark,  P.  J. 
19th— York  County. 

John  W.  Bittenger,  P.  J.;  W.  F.  Bay  Stewart,  J. 
20th — Huntingdon  County  and  Mltflin  County. 

John  M.  Bailey,  P.  J. 
2l8t— Schuylkill  County. 

Court  of  Common  Pleas, 

Cyru8  L.  Pershing,  P.  J.;  Oliver  P.  Bechtel  and  Mason  Weid- 
MAN,  JJ. 

Orphans'  Court 
P.  M.  Dunn,  P.  J. 

22d  —  Wayne  County  and  Pike  County. 

George  S.  Purdy,  P.  J. 
28d  — Berks  County. 

Court  qf  Common  Pleas. 

James  N.  Ermentrout,  P.  J.;  Gustav.  A.  Endlich,  J. 

Orphans^  Court, 

H.  Willis  Bland,  P.  J. 
24th— Blair  County. 

Martin  Bell,  P.  J. 
26th — Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayer,  P.  J. 
26th— Columbia  County  and  Montour  County. 

E.  R.  IKELER,  P.  J. 

27th — ^Washington  County. 

John  Add.  McIlvaine,  P.  J. ;  James  F.  Taylor,  J. 
28th — ^Venango  County. 

George  S.  Criswell,  P.  J. 
29th — Lycoming  County. 

John  J.  Metzger,  P.  J. 
30th— Crawford  County. 

John  J.  Henderson,  P.  J. 
3l8t— Lehigh  County. 

Edwin  Albright,  P.  J. 
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32d  —  Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
33d  —  Armstrong  County. 

Calvin  Rayburn,  P.  J. 
34th— Susquehanna  County. 

Danibl  W.  Sbablb,  p.  J. 
35th — Mercer  County. 

Samuel  H.  Miller,  P.  J. 
36th— Beaver  County. 

James  Sharp  Wilson,  P.  J. 
37th — Warren  County  and  Forest  County. 

Chablbs  H.  Noyks,  p.  J. 
38th — Montgomery  County. 

Aaron  S.  Swartz,  P.  J.;  Henry  K.  Weand,  J. 
39th— Franklin  County. 

John  Stewart,  P.  J. 
40th— Indiana  County. 

Harry  White,  P.  J. 
41st — Juniata  County  and  Perry  County. 

Jeremiah  Lyons,  P.  J. 
42d  —  Bradford  County. 

Benjamin  M.  Peck,  P.  J. 
43d  —  Carbon  County  and  Monroe  County. 

Allen  Craig,  P.  J. 
44th — Wyoming  County  and  Sullivan  County. 

Edward  M.  Dunham,  P.  J. 
45th— Lackawanna  County. 

Rorbrt  Wodrow  Archbald,  p.  J.;  Fkei»biiick  W.  Gdnstku  and 
Henry  M.  Edwards,  J  J. 

4((th— Clearfield  County. 

Cyrus  Gordon,  P.  J. 
47th — Cambria  Coimty. 

A.  V.  Barker,  P.  J. 
48th — ^McKean  County;  Potter  County  attached. 

Arthur  G.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
49th — Centre  County. 

John  G.  Love,  P.  J. 
50th— Butler  County. 

John  M.  Greer,  P.  J. 
51st  —Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
52d  —  Lebanon  County. 

Allen  W.  Ehroood,  P.  J. 
53d  —  Lawrence  County. 

William  D.  Wallace,  P.  J. 
54th— Jefferson  County. 

John  W.  Reed,  P.  J. 
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Commonwealth  v,  Thomas  Peters,  Appellant. 

Liquor  Icm— Selling  vpiihout  a  license— Criminal  law, 
MThere  one  of  three,  to  effectuate  a  common  pnrpose,  acting  for  himself 
and  others  at  their  request  and  with  funds  contributed  by  all,  makes  the 
purchase  of  a  pint  of  whisky,  pays  the  price  and  brings  the  liquor  to  a 
place  appointed,  where  it  is  drank  by  all,  such  person,  so  acting,  cannot 
be  deemed  the  vendor  of  the  others  or  either  of  them. 

Argued  May  14,  1896.  Appeal,  No.  94,  April  T.,  1896,  by 
defendant,  from  judgment  of  Q.  S.,  Butler  Co.,  March  Term, 
1896,  No.  39,  on  verdict  and  sentence  against  defendant.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beavee,  Reedeb,  Oelady 
and  Smith,  JJ.    Reversed. 

Charge  for  violation  of  liquor  law. 

The  indictment  charged,  first,  keeping  a  house  where  liquor  is 
sold;  second,  selling  and  giving  away  liquors ;  third,  selling  less 
than  one  quart  of  liquor ;  fourth,  selling  and  giving  away  more 
liian  one  quart ;  fifth,  selling  spiritous  and  vinous  liquors.  A 
true  bill  was  found ;  a  verdict  of  guilty  found  against  defendant. 
The  sentence  imposed  a  fine  of  $1,000  and  costs  of  the  case  and 
imprisonment  in  the  county  jail  for  six  months. 

Vol.  n— 1  (1) 
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2  COM.  v.  PETERS,  Appellant 

Statement  of  Facts.  [2  Super.  Ct, 

Tlie  following  facts  were  found  by  the  Superior  Court  in  the 
opinion  by  Wickham,  J. : 

At  the  trial  of  this  case  in  the  court  below,  it  appeared  from 
the  eyidence  that  on  a  certain  occasion  Peters,  the  appellant, 
and  two  other  men,  Roland  and  Gardner,  were  together  at  the 
village  blacksmith  shop  in  Centerville,  Butler  county.  To  add 
an  element  of  conyiviality  to  their  meeting,  something  was  said 
about  getting  some  liquor  to  drink.  This  remark  presently  led 
to  overt  measures,  and  it  was  decided  that  each  man  should  con- 
tribute something  towards  paying  for  a  pint  of  whisky,  to  be 
procured  at  a  neighboring  drug  store.  The  appellant,  in  behalf 
of  himself  and  his  companions,  then  went  out  to  obtain  the 
liquor. 

The  circumstances  relied  on  by  the  commonwealth  to  convict 
are  briefly  outlined  in  the  following  extract  from  the  cross- 
examination  of  Roland,  the  leading  witness  against  the  appel- 
lant, and  towards  whom  he  evidently  had  no  good  will,  much 
less  partiality,  at  the  time  he  testified: 

Q.  Where  did  you  first  talk  about  getting  it?  A.  In  my 
rihop.  Q.  That  was  a  year  ago  last  summer?  A.  Yes,  sir. 
Q.  You  were  present?  A.  Yes,  sir,  and  Mr.  Gardner  and  Mr. 
Peters.  Q.  He  told  you  he  would  get  it  at  the  drug  store  ? 
A.  Yes,  sir.  Q.  And  you  knew  that  was  where  he  was  going 
to  get  the  liquor?  A.  We  gave  him  money  to  go  to  the  drug 
store  and  get  it.  Q.  How  much  money  did  you  contribute  ? 
A.  Thirty-five  cents,  I  believe.  Q.  How  much  did  Gardner 
contribute?  A.  A  quarter.  Q.  How  much  was  Peters  t^  con- 
tribute? A.  I  don't  remember ;  I  think  we  told  him  if  he  would 
get  it  we  would  pay  for  it.  Q.  It  was  for  the  three  of  you  ? 
A.  Yes,  sir.  Q.  How  much  was  it  you  got?  A.  A  pint 
Q.  He  told  you  where  he  got  it,  and  you  knew  where  he  was 
going  to  get  it?  A.  Yes,  sir.  Q.  And  he  went  away?  A.  Yes, 
sir.  Q.  And  after  a  short  time  returned  with  the  liquor? 
A.  Yes,  sir.  And  the  three  of  you  drank  the  liquor?  A.  Yes, 
sir.  Q.  You  gave  him  the  money  before  he  went  after  the 
liquor?    A.  Yes,  sir. 

From  other  uncontradicted  evidence  it  is  clear  that  the  pint 
of  whisky  was  bought  by  the  appellant  at  the  drug  store  and 
that  to  obtain  the  same,  including  the  prescription  upon  which 
it  was  purchased,  he  advanced  40  cents  of  his  own  money. 
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COM.  V.  PETERS,  Appellant  3 

1896.]  Statement  of  Facts— Opinion  of  the  Court. 

Another  instance  of  the  three  men  obtaining  liquor  in  a  similar 
way  took  place  later. 

Nine  months  after  the  affair  above  described  had  taken  place, 
a  constable,  acting  on  a  notice  given  him,  returned  the  appel- 
lant for  selling  liquor  without  a  license.  At  the  trial  the  learned 
judge  of  the  court  below  directed  the  jury  to  convict  the  ap- 
pellant. This  was  accordingly  done,  and  the  appellant  was 
thereupon  sentenced  to  pay  a  fine  of  $1,000  and  the  costs  of 
prosecution,  and  to  be  imprisoned  for  six  months  in  the  county 
jail. 

Errors  assigned  were : 

1.  In  refusing  the  defendant's  first  point,  which  point  and 
answer  are  as  follows : 

If  the  jury  find  that  a  purse  was  made  up  by  the  defendant 
and  others,  by  each  paying  part  of  the  money  for  a  pint  of 
whisky,  ihat  the  defendant  with  the  money  thus  contributed 
went,  and  on  a  prescription  bought  a  pint  of  whisky  from  the 
druggist,  with  the  money  so  contributed  for  that  purpose,  re- 
turned with  it  and  all  the  parties  drank  of  the  liquor  thus  pur- 
chased, this  would  not  be  selling  liquor  without  a  license,  and 
the  defendant  should  not  be  convicted.    AuBwer :  Refused. 

2.  In  charging  the  jury  that  the  transaction  constituted  a  sale 
and  a  violation  of  the  law,  which  charge  is  as  follows : 

Gentlemen  of  the  Jury,  we  say  to  you  as  a  question  of  law, 
the  defendant  here  halving  admitted  that  he  received  the  money 
from  the  men  and  went  to  the  drug  store  and  delivered  it  to 
them,  that  that  is  a  sale  under  this  law  and  a  violation  of  the 
law,  and  that  he  is  guilty  of  the  violation  on  the  fifth  count; 
we  say  to  you  it  is  your  duty  to  render  a  verdict  of  guilty  in 
manner  and  form  as  indicted. 

3.  In  directing  the  jury  to  return  a  verdict  of  guilty  on  the 
fifth  count  of  the  bill  of  indictment. 

Lev.  McQuistion^  with  him  John  M.  Thompson^  for  appellant. 
A.  M.  Christlej/y  for  appellee. 

Opinion  by  Wickham,  J.,  May  28, 1896  (after  finding  the 
facts,  as  set  out  in  the  statement  of  facts)  : 
Manifestly,  the  only  sales  visible  in  the  transaction  herein 
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Opinion  of  the  Court.  [2  Super.  Ct 

detailed  were  those  made  by  the  druggist  to  the  appellant,  who 
bought  for  himself  and  his  two  friends.  The  obtaining  the 
liquor  was  in  pursuance  of  a  joint  understanding  and  made  the 
appellant  no  more  liable  as  a  vendor  than  if  he  had  been  sent  for 
and  secured  a  luncheon  or  a  basket  of  fruit  for  the  use  of  the 
three.  In  a  nut  shell,  the  case  is  this :  Three  men,  desiring  to 
have  and  use  a  certain  article  in  common,  contribute  in  the 
proportion  of  twenty-five  one  hundredths,  thirty-five  one  hun- 
dredths and  forty  one  hundredths  to  its  price.  One  of  the  three, 
to  effectuate  the  common  purpose,  acting  for  himself  and  the 
others  and  at  their  request,  makes  the  purchase,  pays  the  price 
and  brings  the  article  to  a  place  appointed.  The  three,  there- 
upon recognizing  each  other's  rights  in  the  thing  purchased, 
jointly  use  it  as  their  own.  How  can  any  one  of  the  tliree  be 
deemed  the  vendor  of  the  others,  or  either  of  them? 

Upon  the  uncontroverted  facts,  the  appellant  was  entitled  to 
an  acquittal.  The  refusal  to  affirm  his  point  and  the  direction 
to  the  jury  to  find  for  the  commonwealth  therefore  constitute 
error.  The  affirmance  of  the  point  would  have  resulted  in  an 
acquittal,  and  the  point  may  therefore  be  considered  as  equiva- 
lent to  a  request  to  instruct  the  jury  to  find  for  the  defendant, 
while  not  such  in  form.  So  regarding  it,  and  knowing  that  the 
commonwealth's  entire  case  is  before  us,  we  reverse  without  a 
venire  facias  de  novo.  A  new  trial  could  not  result  in  convic- 
tion, and  would  subject  the  appellant  and  the  public  to  needless 
expense. 

The  judgment  of  the  court  below  is  reversed,  and  the  appel- 
lant discharged  from  his  recognizance. 


Daniel  Steiner,  Appellant,  v.  J.  W.  Bartlett. 

Practice,  C.  P,— -Affidavit  of  defense — Sufficiency, 

Wliile  the  wholesome  and  well  established  rules  applicable  to  affidavits 
of  defense  are  not  to  be  relaxed,  neither  are  the  subtleties  of  special 
pleading  to  be  invoked,  and  it  follows  therefore  that  reasonable  certainty 
and  paiticularity  in  setting  forth  the  facts  of  the  defense  are  enough. 

Where  the  defense  turns  on  the  authority  for  an  act  by  defendant  as 
plaintiffs  agent  an  affidavit  is  sufficient  which  alleges  that  defendant  was 
in  fact  plaintiff ^s  agent ;  that  he  made  the  disputed  sale  as  such  agent,  and 
subsequently  reported  same  and  its  terms  to  the  plaintiff,  who  expressed 
no  dissent. 


Digitized  by  VjOOQ  IC 


STEINER,  Appellant,  v.  BARTLETT.  5 

1896.]  Statement  of  Facts— Opinion  of  the  Ctourt. 

Argued  May  6, 1896.  Appeal,  No.  82,  April  T.,  1896,  by 
plaintifE,  from  order  of  C.  P.  Clarion  Co.,  Nov.  T.,  1896, 
No.  129,  discharging  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defense.  Before  Rice,  P.  J.,  Willabd,  Wickham, 
Beaver,  Reeder,  Orlady  and  Smith,  J  J.    Affirmed. 

Assumpsit  to  recover  the  sum  of  $529,  with  interest  from 
April  13, 1893,  being  the  value  of  two  flat  bottom  boats  alleged 
to  have  been  procured  by  defendant  and  sold  by  him  without 
authority  from  plaintiff,  the  owner.  The  court  discharged  the 
rule  for  judgment  for  want  of  sufficient  affidavit  of  defense. 

The  facts  sufficiently  appear  from  the  opinion  of  the  Supe- 
rior Court* 

Srror  assigned  was  discharging  the  rule  for  judgment  for 
want  of  sufficient  affidavit  of  defense. 

Geo.  F.  WhitmeTy  for  appellant. 

B.  J.  Reidj  with  him,  Harry  R.  Wilson  C.  Z.  Gordon  and 
JP.  J.  Maffetty  for  appellee. 

Opinion  by  Wickham,  J.,  May  28, 1896  : 

The  plaintiff  in  his  statement  of  claim  avers  that  the  defend- 
ant, representing  himself  as  his  agent,  obtained  two  flat  boats, 
the  property  of  the  plaintiff,  at  the  time  in  the  custody  of  third 
parties  for  safe  keeping,  and  disposed  of  the  same  "without  the 
knowledge,  authority  or  consent  of  the  said  plaintiff,  and  has 
not  yet  rendered  any  account  tliereof  to  the  said  plaintiff, 
although  requested  so  to  do." 

The  defendant,  in  his  original  and  supplemental  affidavits  of 
defense  which  must  be  considered  together,  alleges  that  he  was 
in  fact  the  agent  of  the  plaintiff,  for  the  purpose  of  selling  the 
boats,  and  that  as  such  agent  he  sold  them  for  the  sum  of  $529 
to  one  W.  W.  O'Neil,  Jr.,  the  said  price  to  be  paid  by  O'Neil 
to  tlie  plaintiff.  In  addition  to  the  prior  authority,  thus  set  up, 
the  defendant  also  avers,  that  after  the  sale  was  made  he  in- 
formed the  plaintiff  thereof  and  of  its  terms,  and  that  the  plain- 
tiff expressed  neither  dissent  nor  dissatisfaction  until  O'Neil 
became  insolvent. 


Digitized  by  VjOOQ  IC 


6  STEINER,  AppeUant,  v.  BARTLETT. 

Opinion  of  the  Court.  [2  Sui»er.  Ct. 

The  learned  counsel  for  the  plaintiff  by  an  ingenious  and 
somewhat  refined  course  of  reasoning,  undertakes  to  show  that 
the  fact  of  the  agency,  its  terms,  etc.,  are  not  sufficiently  set 
out  in  the  affidavits  of  defense.  We  cannot  agree  with  him. 
Reasonable  certainty  and  particularity  in  setting  forth  the  facts 
of  the  defense  are  enough,  and  both  exist  here.  To  require 
more,  would  take  us  back  to  the  subtleties  of  special  pleading. 
Showing  that  an  affidavit  of  defense  mights  be  more  clear,  defi- 
nite and  particular  does  not  always  prove  its  insufficiency  to 
prevent  judgment.  By  these  remarks,  we  do  not  wish  it  to  be 
understood  that  we  have  any  desire  to  sanction  a  relaxation  of 
the  well  established  and  wholesome  rules  applicable  to  affidavits 
of  defense. 

The  appeal  is  dismissed  at  the  costs  of  the  plaintiff,  but  with- 
out prejudice  to  his  right  to  trial  by  jury,  etc. 


Coinmonwealih  for  use  Cambria  County  v.  J.  G.  Lloyd, 
one  of  County  Commissioners  of  Cambria  County,  Ap- 
pellant. 

Public  officers— County  commissioners— Constitutional  law— Act  of  1872. 

The  act  of  March  16,  1872,  P.  L.  405.  entitled :  ••  An  act  relating  to  the 
county  commissioners  of  Cambria  coanty,"  in  respect  to  its  title,  is  all 
sufficient  to  give  notice  of  any  legislation  properly  pertaining  to  the  rights, 
duties  and  powers  of  the  commissioners,  and  there  is  nothing  in  the  body 
of  the  act  that  does  not  pertain  to  such  nghts,  duties  and  powers,  and  in- 
stead of  being  misleading  the  title  is  germane  to  eveiy  subject  mentioned 
in  the  body  of  the  act,  and  the  entire  act  pertains  to  but  one  subject.  It 
follows,  therefore,  that  the  act  does  not  offend  sec.  III.  art.  3  of  the  con- 
stitution of  Pennsylvania. 

Statutes — Construction  of— Legal  maxims— Constitutional  law. 

From  the  decisions  the  following  propositions  have  become  legal  maxims 
in  Pennsylvania  in  the  matter  of  the  construction  of  statutes  alleged  to 
offend  against  the  constitution. 

First,  Nothing  but  a  clear  usurpation  of  a  power  prohibited  will  justify 
pronouncing  an  act  of  the  legislature  unconstitutional. 

Second,  The  title  of  an  act  is  part  of  the  act  and  a  guide  to  its  right  con- 
struction. 

Third,  The  effect,  not  the  purpose  of  an  act,  determines  its  validity 

Fourth,  It  is  not  necessary  that  the  title  of  an  act  should  be  a  complete 
index  to  its  contents. 
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Fifth,  If  the  title  fairly  gives  notice  of  the  sabject  of  the  act,  so  as  rev 
sonably  to  lead  to  an  inquiry  into  the  body  of  the  bill,  it  is  all  that  is  nec- 
essary. 

Sixth,  No  act  can  contain  two  distinct  subjects. 

Slaltttes— Repeal— Ad  of  March  16,  1872,  P.  L.  405. 
The  act  of  Mai*oh  16,  1872,  P.  L.  405,  relating  to  county  commissioners 
of  Cambria  county,  is  not  repealed  by  the  genei-al  act  of  May  7,  1889. 

StaltUes — Repeal  of— Rules  of  construction. 

First,  A  general  statute  without  negative  words  will  not  repeal  a  pre- 
vious local  statute  although  the  provisions  of  both  are  inconsistent  with 
each  other. 

Second,  A  subsequent  general  or  local  statute,  intended  as  a  substitute 
for  a  former  one,  repeals  it  pro  tan  to. 

Third,  A  general  statute  without  negative  words  cannot  repeal  a  pre- 
vious statute  which  is  particular  although  the  provisions  of  the  two  be  dif- 
ferent. 

Fourth,  In  considering  the  question  of  repeal  of  statutes  the  legislative 
intent  presents  itself  as  the  true  solution  of  the  matter  at  issue ;  and  such 
intent  must  be  collected  from  the  words  used. 

Argued  May  6, 1896.  Appeal,  No.  65,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Cambria  Co.,  June  Term, 
1896,  No.  516,  on  an  issue  tried  by  the  court  without  a  jury. 
Before  Rice,  P.  J.,  Willabd,  Wickham,  Beaveb,  Reedeb, 
Orlady  and  Smith,  JJ.    Affirmed. 

Agreement  of  counsel  and  decree  of  court  framing  issue. 
Before  Babkeb,  P.  J.,  without  a  jury ;  judgment  for  plaintifiE 
for  «681.50. 

By  agreement  of  counsel  filed,  the  court  directed  an  issue 
to  determine,  first,  whether  the  act  of  March  16,  1872,  P.  L. 
405,  entitled  "  An  act  relating  to  the  county  commissioners  of 
Cambria  county,"  is  constitutional  or  unconstitutional.  Second, 
whether  said  act  if  constitutional  is  still  in  force,  or  is  repealed 
by  the  act  of  May  7, 1889,  P.  L.  109.  Third,  whether  the  com- 
missioners  are  entitled  to  compensation  under  the  provisions  of 
act  of  March  16,  1872,  P.  L.  405,  or  of  act  of  May  7, 1889, 
P.  L.  109.  Fourth,  if  the  court  be  of  the  opinion  that  the  act 
of  March  16, 1872,  is  unconstitutional  or  repealed  by  the  act  of 
May  7,  1889,  then  judgment  shall  be  entered  for  the  defendant. 
Fifth,  if  the  act  of  March  16, 1872,  is  still  in  force  then  judg- 
ment for  the  plaintiff  for  the  sum  of  4681.50. 

The  court,  Barker,  P.  J.,  found  as  questions  of  law,  first, 
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that  the  act  of  March  16, 1872,  P.  L.  405,  offends  in  no  partic- 
ular against  the  constitution ;  second,  that  said  act  is  still  in 
force  and  has  not  been  repealed  by  act  of  May  7, 1889 ;  that 
the  county  conimiBsioners  of  the  county  of  Cambria  are  to 
be  paid  their  compensation  under  the  provisions  of  said  act  of 
1872. 

Urrors  assigned  were,  (1-9)  the  rulings  of  the  court  below 
reinforcing  and  somewhat  elaborating  the  above  findings  of  law. 

Alvin  Evans^  with  him  M.  D.  Kittell^  for  appellant 

TF.  Horace  Rose^  with  him  M.  B.  Stephens^  for  appellee. 

Opinion  by  Willabd,  J.,  May  28, 1896  : 

On  the  16th  day  of  March,  1872,  an  act  of  the  legislature  was 
approved,  entitled  "An  act  relating  to  the  coimiy  commissioners 
of  Cambria  county." 

The  1st  section  of  the  act  provides  that  the  commissioners 
shall  assemble  at  the  seat  of  justice  in  said  county  on  the  third 
Monday  of  November  in  each  year  for  the  purpose  of  organiza- 
tion, and  that  at  said  meeting  each  member  elected  commissioner 
shall  produce  his  certificate  of  election  as  now  provided  by  law. 

The  2d  section  fixes  the  salary  of  each  commissioner  at  $400 
per  annum  in  lieu  of  the  daily  compensation  allowed  by  law. 

The  8d  section  empowers  said  commissioners  to  employ  a  com- 
petent clerk  whose  compensation  shall  not  exceed  $600  per 
annum. 

The  constitution  of  Pennsylvania  of  1838,  as  amended  in  1864, 
provides  that  "  no  bill  shall  be  passed  by  the  legislature  contain- 
ing more  than  one  subject,  which  shall  be  clearly  expressed  in 
the  title,  except  appropriation  bills." 

It  is  contended  by  the  appellant  that  the  act  of  1872  above 
referred  to  is  unconstitutional  "  for  the  reason  that  the  title  does 
not  indicate  that  which  is  embraced  in  the  body  of  the  act  it- 
self," and  that  the  body  of  the  act  contains  more  than  one  sub- 
ject. 

The  subject  of  the  act  of  1872  is  "  the  county  commissioners 
of  Cambria  county."  The  title  of  the  act  points  and  relates 
clearly  to  the  said  commissioners,  and  is  a  fair  index  of  and.  con- 
ceming  any  legislation  in  the  body  of  the  act  pertaining  to  the 
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rights,  duties  and  powers  of  the  said  commissioners.  The  title 
clearly  covers  the  provisions  of  the  first  section  as  to  the  time 
and  place  of  organization  in  each  and  every  year,  and  the  produc- 
tion of  the  necessary  certificate  to  entitle  a  newly  elected  mem- 
ber to  his  seat  on  the  board.    This  is  a  duty  imposed  by  the  act. 

The  2d  section  gives  the  commissioners  each  compensation 
as  a  right  to  which  they  are  entitled  for  services  rendered  the 
county  in  the  discharge  of  their  duties,  and  their  compensation 
is  fixed  at  $400  per  annum.  We  have  said  that  the  title  clearly 
indicates  any  provision  in  the  body  of  the  act  touching  the 
rights,  duties  and  powers  of  the  commissioners,  and  there  is  no 
right  more  thoroughly  understood  by  all  the  people  as  inevitably 
incident  to  an  office  than  the  right  to  receive  fair  compensation 
for  the  performance  of  the  duties  thereof. 

By  the  3d  section  the  commissioners  are  empowered  to  employ 
a  clerk  for  their  assistance  and  to  pay  him  a  salary  within  cer- 
tain limits  for  his  services.  From  the  very  nature  of  the  duties 
to  be  performed  by  the  county  commissioners,  a  clerk  to  keep  a 
correct  record  of  their  proceedings  and  the  books  pertaining  to 
the  office  is  a  necessary  incident  thereto,  and  from  the  first 
organization  of  counties  in  this  commonwealth  to  the  present 
time  persons  peculiarly  qualified  have  been  employed  and  paid 
as  commissioners'  clerks,  and  it  requires  no  stretch  of  the  imag- 
ination on  the  part  of  any  citizen  or  taxpayer  to  understand  and 
take  notice  that  the  title  of  an  act  relative  to  county  commis- 
sioners might  and  would  include  the  right  of  such  commissioners 
to  employ  and  fix  the  salary  of  a  clerk. 

We  repeat  that  the  title  of  this  act  is  all  sufficient  to  give 
notice  of  any  legislation  properly  pertaining  to  the  rights,  duties 
and  powers  of  the  county  commissioners  of  Cambria  county,  and 
there  is  nothing  in  the  body  of  the  act  that  does  not  pertain  to 
such  rights,  duties  and  powers,  and  instead  of  being  misleading 
the  title  is  germane  to  every  subject  mentioned  in  the  body  of 
the  act,  and  the  entire  act  pertains  to  but  one  subject. 

The  amendment  of  1864  and  section  3  of  article  3  of  our  pres- 
ent constitution  are  substantially  the  same,  and  the  rule  of  con- 
stmction  from  1864  to  the  present  time  adopted  by  the  Supreme 
Court  is  a  sufficient  guide  in  determining  the  constitutional 
question  raised  by  this  record.  As  this  court  is  not  the  final 
tribunal  on  this  question  we  propose  to  carefully  consider  some 


Digitized  by  VjOOQ  IC 


10  COM.  v.  LLOYD,  Appellant 

OpiDion  of  the  Court.  [2  Super.  Ct. 

of  tlie  cases  which  we  deem  decisive,  and  first  those  in  which  it 
has  been  declared  the  subject  of  legislation  was  not  clearly 
expressed  in  the  title. 

In  Dorsey's  Appeal,  72  Pa.  192,  the  title  of  the  act  was  "An 
act  relating  to  the  liens  of  mechanics,  material-men  and  laborers 
upon  leasehold  estates  and  property  thereon  in  the  county  of 
Venango."  The  sixth  section  of  the  act  provided  for  the  filing 
of  liens  against  freehold  estates  and  was  declared  unconstitu- 
tional for  the  reason  that  the  title  gave  no  notice  of  liens  to  be 
filed  against  estates  of  freehold. 

In  Union  Passenger  Railway  Co.'s  Appeal,  81*  Pa.  91,  the 
tide  was  "  A  further  supplement  to  an  act  entitied  an  act  to 
incorporate  the  Union  Passenger  Railway  Company  of  Phila- 
delphia approved  April  8, 1864,  authorizing  said  company  to 
declare  dividends  quarterly  and  to  lay  additional  tracks  for  the 
railway."  In  addition  to  the  territory  authorized  to  be  oc- 
cupied by  the  railway  company  in  the  original  act,  section  two 
of  the  supplement  authorized  the  occupation  by  the  railway  com- 
pany of  certain  new  territory  and  additional  streets  not  pro- 
vided for  in  the  original  act.  It  was  held  that  the  last  clause 
of  the  title  did  not  clearly  express  an  intent  to  confer  a  power 
to  extend  the  railway  into  new  territory,  its  apparent  meaning 
being  only  to  authorize  the  laying  down  of  additional  tracks 
upon  the  territory  and  streets  mentioned  in  the  original  act. 

In  Beckert  v.  The  City  of  Allegheny,  86  Pa.  191,  the  titie 
was  "  An  act  relating  to  grading,  paving,  curbing  and  other- 
wise improving  Troy  Hill  road  in  the  city  of  Allegheny."  The 
body  of  the  act  provided  for  assessing  damages  for  opening 
streets  not  only  in  AUegheny  but  in  Reserve  township  out* 
side  of  Allegheny.  Held  unconstitutional,  as  the  titie  did  not 
clearly  express  the  subject  of  the  act. 

In  re  Road  in  Phoenixville,  109  Pa.  44,  the  titie  was  "An  act 
relating  to  boroughs  in  the  coxmty  of  Chester."  The  body  of 
the  act  provided  for  the  transfer  of  the  burden  of  street  dam- 
ages from  the  property  owners  benefited  in  the  borough  to  the 
taxpayers  of  the  county  at  large.  Held  unconstitutional,  as  the 
subject  of  legislation  was  not  clearly  expressed  in  the  titie. 

In  Rogers  v.  The  Improvement  Company,  109  Pa.  109,  the 
titie  was  "  An  act  to  incorporate  the  Manufacturer's  Improve- 
ment Company."    The  body  of  the  act  authorized  the  clearing 
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out  of  Loyalsock  creek  from  source  to  mouth,  to  erect  dams 
tiiereon  and  to  use  the  same  in  floating  saw  logs  and  timbers, 
authorizing  the  charging  of  tolls  therefor.  Held  unconstitu- 
tional, as  the  subject  of  legislation  was  not  clearly  expressed  in 
Ihe  title. 

Li  Commonwealth  v.  Samuels,  163  Pa.  283,  the  title  was  "  An 
act  creating  the  oflSce  of  county  controller  in  counties  of  this 
conmionwealth  containing  one  hundred  and  fifty  thousand  in- 
habitants and  over,  and  prescribing  his  duties."  The  act  abol- 
ished the  office  of  county  auditor.    Held  unconstitutional. 

Li  Evans  v.  Willistown,  168  Pa.  578,  the  title  was  "An 
act  to  regulate  the  nomination  and  election  of  public  officers, 
requiring  certain  expenses  incident  thereto  to  be  paid  by  the 
several  counties  and  punishing  certain  offenses  in  regard  to 
such  elections."  The  body  of  the  act  provided  for  a  mode  of 
increasing  indebtedness.  Held  unconstitutional  for  the  same 
reason. 

To  the  same  effect  is  Ridge  Avenue  Pass.  Railway  Company 
V.  Philadelpliia,  124  Pa.  219,  also,  Phila.  v.  Ridge  Ave.  Pass. 
Railway  Company,  142  Pa.  484. 

In  Sewickley  Borough  v.  Sholes,  118  Pa.  165,  the  title  was 
"  An  act  to  exempt  from  taxation  public  property  used  for  pub- 
lic purposes."  The  body  of  the  act  exempted  such  property 
and  further  provided  that  all  property  real  or  personal  other 
than  that  in  actual  use  and  from  which  any  income  is  derived 
shall  be  subject  to  taxation.  Held  unconstitutional  as  the  body 
of  the  act  embraced  more  than  one  subject. 

In  Hatfield  v.  Commonwealth,  120  Pa.  395,  the  title  was  "  An 
act  to  prohibit  the  issuing  of  licenses  within  two  nules  of  the 
normal  school  at  Mansfield,  Tioga  county,  Penna."  The  first 
section  of  the  act  forbids  the  granting  of  any  license  within  the 
designated  territory.  The  second  section  made  it  an  offense 
punishaUe  as  therein  provided  for  any  person  to  sell  spirituous, 
vinous,  malt  or  brewed  liquors  for  drinking  purposes  within  the 
prescribed  territory.  Held  unconstitutional  as  containing  two 
distinct  subjects. 

In  Pierie  v.  Phila.,  139  Pa.  573,  the  title  was  "An  act  to 
perfect  the  record  of  deeds,  mortgages  and  other  instruments  in 
certain  cases."  The  body  of  the  act  creates  a  new  duty  to  be 
performed  in  every  recorder's  office  in  the  commonwealth  of 
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which  the  title  gave  no  notice.  The  title  indicated  an  act  to 
perfect  records  which  required  no  perfecting  and  was  therefore 
misleading  and  unconstitutional. 

In  McGee's  Appeal,  114  Pa.  478,  it  is  held  that  if  it  be  con- 
ceded that  the  title  does  not  fully  express  the  subject  of  the  act, 
it  is  only  those  provisions  not  covered  by  it  that  are  void.  To 
the  same  effect  is  Dewhurst  v.  Allegheny,  95  Pa.  437. 

In  Blood  V.  Marcelliott,  53  Pa.  391,  the  title  was  "  An  act 
to  increase  the  boundaries  of  Forest  county."  The  body  of  the 
act  provided  for  the  extension  of  the  borders  of  the  county  locat- 
ing the  seat  of  justice  and  accepting  donations  for  public  build- 
ings. Held  not  to  conflict  with  article  11  of  the  constitution,  as 
amended  in  1864,  prohibiting  the  inclusion  of  more  than  one  sub- 
ject in  the  title  of  an  act. 

In  Commonwealth  v.  Green,  58  Pa.  226,  the  title  was  "An 
act  to  establish  a  criminal  court  for  Dauphin,  Lebanon  and 
Schuylkill  counties."  The  act  provided  for  the  appointment 
and  election  of  a  judge,  and  for  a  clerk  by  whom  grand  and 
common  jurors  should  be  chosen  and  summoned.  Held,  that 
the  amendment  of  1864  never  intended  that  the  title  of  an  act 
should  be  a  complete  index  of  its  contents ;  that  there  was  noth- 
ing in  the  act  not  embraced  in  the  title  or  which  does  not 
relate  to  the  establishment  of  a  criminal  court  in  the  coimties 
named ;  that  the  intention  of  the  constitutional  amendment  was 
to  require  that  the  real  purpose  of  a  bill  should  not  be  disguised 
or  covered  by  the  general  words,  and  that  it  must  be  a  clear  case 
to  justify  a  court  in  pronouncing  an  act  or  any  part  of  it  void 
on  this  ground. 

In  Yeager  v.  Weaver,  64  Pa.  425,  the  title  was  "  An  act  al- 
lowing parties  in  interest  to  be  witnesses."  The  body  of  the 
act  extended  the  provisions  of  the  law  to  persons  not  parties 
who  had  been  before  excluded  as  witnesses  on  the  score  of 
policy.  Held  to  be  cognate  to  the  subject  of  the  title;  and, 
further,  that  the  people  by  the  amendment  of  1864  did  not 
mean  to  require  the  title  to  be  a  full  index  of  all  the  contents 
of  the  law,  but  by  declaring  that  each  bill  should  be  confined 
to  one  subject  which  shall  be  clearly  expressed  in  the  title  to 
prohibit  the  vicious  habit  of  rolling  together  what  were  termed 
"omnibus  bills,"  including  sometimes  more  than  one  hundred 
sections  on  entirely  different  subjects  with  the  title  of  the  en- 
actment of  the  first  section  "  and  for  other  purposes." 
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In  Allegheny  County  Home's  Case,  77  Pa.  77,  the  title  was 
"  An  act  providing  for  an  equitable  division  of  property  between 
Allegheny  county  and  the  city  of  Pittsburg."  The  county 
composed  a  poor  district  known  as  the  Allegheny  County  Home. 
Certain  townships  of  the  county  were  annexed  to  Pittsburg. 
The  second  section  of  the  act  provided  that  the  value  of  the 
interest  of  the  annexed  townships  in  the  Home  property  should 
be  ascertained  and  paid  to  the  guardians  of  the  poor  of  Pitts- 
burg. The  third  section  extended  the  provisions  of  the  act  to 
Allegheny  city  as  provided  for  Pittsburg.  Held,  that  the  two 
sections  were  constitutional,  that  they  did  not  contain  more 
than  one  subject  which  was  not  expressed  in  the  title,  and  if 
even  the  third  section  were  unconstitutional  that  did  not  affect 
the  constitutionality  of  the  other  sections. 

2d.  All  that  is  required  is  that  the  title  fairly  give  notice  of 
the  subject  of  the  act  so  as  to  reasonably  lead  to  an  inquiry  into 
its  body. 

3d.  The  title  should  not  mislead  or  tend  to  avert  inquiry  into 
the  contents  of  the  act. 

Li  State  Lme  &  Juniata  R.  R.  Co.'s  Appeal,  77  Fa.  429,  a 
supplement  and  a  further  supplement  to  an  original  act  were 
considered.  The  title  of  the  original  act  was  "An  act  to  incor- 
porate the  State  Line  &  Juniata  Railroad  Company."  The 
supplement  was  entitled  *'  A  supplement  to  an  act  to  incorporate 
the  State  Line  &  Juniata  Railroad  Company."  The  further 
supplement  was  entitled  "  A  further  supplement  to  an  act  to 
incorporate  the  State  Line  &  Juniata  R.  R.  Company."  All 
tiie  provisions  in  both  supplements  referred  to  the  State  Line  & 
Juniata  R.  R.  Co.  Held,  that  the  object  of  the  supplements 
was  sufficiently  expressed  in  their  titles,  the  objects  being  ger- 
mane to  the  original  act.  To  the  same  effect  is  In  re  Borough  of 
Pottstown,  117  Pa.  538 ;  also  Craig  v.  The  Presbyterian  Church, 
88  Pa.  42. 

In  Penna.  R.  R.  Co.  v.  Riblet,  66  Pa.  164,  it  is  held  that  the 
title  of  an  act  is  part  of  the  act  and  a  guide  to  its  right  con- 
struction ;  that  the  effect,  not  the  purpose  of  an  act,  determines 
its  validity ;  that  nothing  but  a  clear  usurpation  of  a  power 
prohibited  will  justify  pronouncing  an  act  of  legislature  void. 

From  the  decisions  above  quoted  it  follows  that  the  follow- 
ing propositions  have  become  legal  maxims  in  Pennsylvania : 
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First,  That  nothing  but  a  clear  usurpation  of  a  power  prohib- 
ited will  justify  pronouncing  an  act  of  the  legislature  unconsti- 
tutional. 

Second,  That  the  title  of  an  act  is  part  of  the  act  and  a  guide 
to  its  right  construction. 

Third,  That  the  effect,  not  the  purpose  of  an  act  determines 
its  validity. 

Fourth,  It  is  not  necessary  that  the  title  of  an  act  should  be 
a  complete  index  to  its  contents. 

Fifth,  If  the  title  fairly  give  notice  of  the  subject  of  the  act, 
so  as  reasonably  to  lead  to  an  inquiry  into  the  body  of  the  bill, 
it  is  all  that  is  necessary. 

Sixth,  No  act  can  contain  two  distinct  subjects. 

Applying  these  maxims  to  the  case  before  us,  it  is  apparent 
that  the  title  of  the  act  was  sufficient  to  give  notice  to  every 
party  interested  of  the  subject-matter  contained  in  the  body  of 
the  act,  and  that  that  matter  related  to  the  county  commis- 
sioners of  Cambria  county  and  to  no  other  subject. 

It  is  also  contended  on  the  part  of  the  appellant  that  the  act 
of  March  16, 1872,  P.  L.  405,  is  repealed  by  the  general  act  of 
May  7, 1889.  The  act  of  March  16, 1872,  P.  L.  405,  is  a  spe- 
cial local  and  particular  statute  applicable  only  to  the  commis- 
sioners of  Cambria  county.  Following  the  long  recognized 
and  true  rule  of  construction,  we  held  In  re  Melon  Street,  1 
Super.  Ct.  73,  that  the  general  act  of  May  16, 1891,  did  not 
repeal  the  local  and  special  act  entitled  "'  A  further  supplement 
to  the  act  incorporating  the  city  of  Philadelphia,  approved 
April  21, 1858,"  for  the  reason  that  a  general  statute  without 
negative  words  will  not  repeal  a  previous  local  statute  although 
the  provisions  of  both  are  inconsistent  with  each  other. 

Notwithstanding  the  above  rule  it  is  equally  true  that  a  sub- 
sequent general  or  local  statute  intended  as  a  substitute  for 
a  former  one  repeals  it  pro  tanto,  and  so  it  was  decided  in 
Nusser  v.  Commonwealth,  25  Pa.  126 ;  Commonwealth  ex  rel.  v. 
Grier,  152  Pa.  176 ;  McCleary  v.  Allegheny  County,  163  Pa. 
578 ;  Commonwealth  ex  rel.  v.  Weir,  165  Pa.  284 ;  Common- 
wealth ex  rel.  v.  Schneipp,  166  Pa.  401 ;  Commonwealth  v. 
Mann,  168  Pa.  290 ;  Gilchrist  v.  Strong,  167  Pa.  628 ;  Common- 
wealth ex  rel.  v.  Wunch,  167  Pa.  187  ;  Fenner  v.  Luzerne  Co., 
167  Pa.  632. 
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In  Bruce  et  al.  v.  Pittsburg,  166  Pa.  152,  it  was  decided  that 
the  local  act  of  April  6, 1850,  limiting  the  debt  of  the  city  of 
Pittsburg  to  $1,600,000  is  repealed  by  the  constitution  and  act 
of  April  20, 1874.  It  was  also  held  that  "whenever  any  law 
regulating  the  municipal  affairs  of  cities  of  a  given  class  shall 
be  found  to  conflict  with  a  previous  local  statute  applicable  to 
any  member  of  the  class  relating  to  the  subject,  the  latter  must 
give  way  by  reason  of  the  nature  and  purpose  of  class  legisla- 
tion." So  it  was  held  in  Commonwealth  v.  Macferron,  152  Pa. 
244,  "While  a  previous  local  statute  is  not  repealed  by  a  sub- 
sequent general  statute  inconsistent  with  it  unless  words  of 
repeal  are  employed,  yet  such  a  rule  is  not  applicable  to  the 
classification  acts  first  because  the  legislative  intent  to  repeal 
local  laws  is  fully  expressed  in  those  acts ;  second,  because  those 
acts  are  of  a  character  to  exclude  the  operation  of  the  rule,  being 
intended  to  revise  the  laws  relating  to  municipal  affairs,  so  as 
to  reduce  all  former  types  and  forms  of  municipal  government 
to  three,  one  for  each  class ;  third,  because  the  very  nature  of 
class  legislation  renders  the  rule  inapplicable.  Whenever  any 
law  regulating  municipal  affairs  of  cities  of  the  given  class  shall 
be  found  to  conflict  with  a  previous  local  statute  applicable  to 
any  member  of  the  class  relating  to  the  same  subject,  the  latter 
must  give  way  by  reason  of  the  nature  and  purpose  of  class  leg- 
islation." To  the  same  effect  is  Quinn  v.  Cumberland  County, 
162  Pa.  65. 

There  is  another  class  of  cases  which  should  be  carefully  con- 
sidered in  arriving  at  a  true  solution  of  the  question  involved 
in  this  case.  In  Brown  v.  County  Commissioners,  21  Pa.  43, 
it  was  held  that  "  a  general  statute  without  negative  words 
cannot  repeal  a  previous  statute  which  is  particular  though  the 
provisions  of  the  two  be  different. 

In  Bell  V.  Allegheny  County,  149  Pa.  381,  it  was  said  by 
Mr.  Justice  Hbydrick  that  this  rule  was  as  old  as  the  "  Com- 
mon Law,"  and  it  was  there  held  that  "  a  general  affirmative 
statute  will  not  repeal  a  previous  particular  statute  upon  the 
same  subject  though  the  provisions  of  the  former  be  different 
from  those  of  the  latter,"  and  it  was  further  held  that  "  the  local 
acts  of  May  1, 1861,  and  March  11, 1870,  fixing  the  salary  of 
the  treasurer  of  Allegheny  Co.,  were  not  repealed  by  the  act  of 
March  31, 1876,  P.  L.  13,  because  the  salary  of  the  treasurer 
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was  a  fixed  sum,  not  made  up  in  part  fees  and  part  salary,  and 
that  the  mandate  of  sec.  5,  art.  14,  of  the  constitution,  that  the 
compensation  of  the  county  officers  shall  be  regulated  by  law 
was  satisfied  in  regard  to  the  treasurer  of  Allegheny  Co.  by  the 
special  act  of  1861,  and  its  supplement  of  1870." 

But  in  the  case  of  Commonwealth  v.  Grier,  and  McCleary  v. 
Allegheny  county,  supra,  it  was  decided  that  the  general  act  of 
1876  did  repeal  the  prior  local  acts  relative  to  the  fees  and 
salary  of  the  district  attorney  and  sheriff  of  Allegheny  county, 
for  the  reason  that  they  were  partly  paid  by  salary  and  partly 
by  fees,  and  there  was  a  clear  legislative  intent  to  substitute  for 
tlie  local  acts  a  new  rule  by  the  provisions  of  the  general  act  of 
1876. 

In  Morrison  v.  Fayette  County,  127  Pa.  110,  it  was  held  that 
a  general  act  which  provided  that  the  auditors  of  each  county 
within  the  commonwealth  should  be  allowed  $8.00  per  day  and 
mileage,  did  not  repeal  the  local  law  pertaining  to  Fayette  county 
which  allowed  the  auditors  $3.00  per  day  and  was  silent  as  to 
mileage,  for  the  reason  that  there  was  no  legislative  intent  to 
repeal  the  local  act. 

In  Bank  v.  Conmionwealth,  26  Pa.  446,  it  was  held  that  "  the 
general  rule  is  that  where  two  statutes  contain  repugnant  pro- 
visions the  one  last  signed  by  the  governor  is  a  repeal  of  the 
one  previously  signed.  This  is  so  merely  because  it  is  presumed 
to  be  so  intended  by  the  lawmaking  power ;  but  where  the  inten- 
tion is  otherwise,  and  that  intention  is  apparent  from  the  face  of 
either  enactment,  the  plain  meaning  of  the  legislative  power 
thus  manifested  is  the  paramount  rule  of  construction." 

By  the  provisions  of  section  14  of  the  act  of  March  81,  1876, 
P.  L.  18,  entitled  "  An  act  to  carry  into  effect  section  5,  of  arti- 
cle 14  of  the  constitution  relative  to  the  salaries  of  county  offi- 
cers and  the  payment  of  fees  received  by  them  into  the  state  and 
county  treasury  in  counties  containing  over  150,000  inhabitants," 
it  was  enacted,  inter  alia,  that  the  salary  of  county  auditors  in 
counties  containing  between  one  hundred  and  fifty  thousand 
and  two  hundred  and  fifty  thousand  inhabitants  should  be 
$500  per  annum.  This  act  applied  to  the  county  of  Luzerne, 
as  that  county  by  the  census  of  1890  contained  over  one  hun- 
dred and  fifty  thousand  and  less  than  two  hundred  and  fifty 
thousand  inhabitants. 
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On  May  12, 1887,  a  general  act  was  passed  entitled  '*  An  act 
regulating  the  compensation  of  county  auditors  within  this  com- 
monwealth." The  first  and  only  section  provided  that  the  au- 
ditors in  each  county  in  the  commonwealth  should  be  allowed 
out  of  the  county  funds  the  sum  of  $3.00  each  for  each  and 
every  day  necessarily  employed  in  the  discharge  of  their  duties, 
together  with  six  cents  per  mile  circular,  from  and  to  their 
homes,  once  for  each  and  every  week  so  employed. 

In  1891,  George  W.  Rymer,  then  one  of  the  county  auditors 
of  Luzerne  county,  demanded  compensation  at  the  rate  of  $3.00 
per  day  and  mileage  under  the  act  of  1887,  instead  of  his  salary 
of  $600  per  annum  under  the  act  of  1876,  upon  the  gi-ound  that 
the  general  act  of  1887  repealed  the  general  act  of  1876.  The 
court  below  gave  judgment  on  a  case  stated  against  him,  hold- 
ing that  the  act  of  1876  was  not  repealed  by  the  act  of  1887. 
In  Rymer  v.  Luzerne  County,  142  Pa.  108,  the  Supreme  Court 
affirmed  the  judgment,  hol(Ung  that  "  while  the  act  of  1876  is 
neither  a  local  nor  a  special  law  for  the  reason  that  it  applies  to 
all  counties  of  a  certain  class,  and  that  class  created  by  tJie  con- 
stitution itself ;  yet  its  operation  is  confined  to  a  limited  num- 
ber of  counties  and  we  think  comes  within  the  reason  of  the 
rule  laid  down  in  numerous  cases,  that  a  general  statute  without 
negative  words  does  not  repeal  a  previous  statute  which  is  par- 
ticular, even  though  the  provisions  of  one  be  different  from  the 
other." 

Although  this  case  was  not  cited  by  counsel  in  their  paper- 
books,  we  think  it  decisive  of  the  question  raised  in  this  case  as 
to  the  repeal  of  the  local  and  particular  statute  of  1872,  relative 
to  the  county  commissioners  of  Cambria  county  by  the  general 
act  of  1889,  and  might  have  been  decided  on  its  authority. 

The  importance  of  the  question  however  to  the  people  of 
Cambria  county,  and  every  other  county  governed  by  similar 
statutes,  warrants  us  in  pursuing  the  question  and  consilering 
it  in  all  its  features.  And  here  the  question  of  legislative  in- 
tent presents  itself  as  the  true  solution  of  the  matter  at  issue. 
Did  the  legislature  by  the  act  of  May  7, 1889,  intend  to  repeal 
the  act  of  March  16, 1872,  or  was  the  former  act  intended  as  a 
substitute  for  the  latter  ?  Quoting  from  the  language  of  the 
learned  trial  judge,  *'  At  tlie  time  the  act  of  1889  was  passed 
there  were  on  the  statute  books  of  this  stata  local  laws  fixing 
Vol.  n— 2 
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the  compensation  of  the  county  commissioners  of  Crawford, 
Cambria  and  York  counties  at  #400  per  annum,  of  Berks  county 
at  $500  per  annum,  of  Bucks  county  at  $800  per  annum,  of 
Dauphin  county  at  $1,200  per  annum,  and  local  laws  for  fifty- 
seven  other  counties  in  the  state  fixing  a  per  diem  compensation 
ranging  from  $1.50  to  $4.00  (Northampton  county  being  the 
only  one  in  which  the  compensation  was  more  than  $8.50).  In 
Philadelphia  and  Allegheny  counties  the  commissioners  were 
allowed  $5,000  and  $2,000  per  annum  respectively  under  the 
act  of  March  81, 1876,  P.  L.  13,  fixing  an  annual  compensation 
for  all  county  officers  in  counties  having  upwards  of  one  hun- 
dred and  fifty  thousand  population,  and  in  Perry  and  Union 
counties  the  compensation  was  $1.60  per  diem  under  the  general 
act  of  1885,  no  local  laws  having  been  enacted  for  those  counties. 
To  recapitulate :  In  two  counties  of  the  state  the  commissioners 
were  paid  $1.50  per  day  under  a  general  act,  in  fifty-six  counties 
they  were  paid  sums  ranging  from  $1.50  to  $8.50  under  local 
acts,  in  one  county  $4.00  by  a  local  act  and  in  eight  counties  an 
annual  compensation  fixed  for  six  of  them  by  local  acts  and  for 
two  by  a  law  general  in  its  character." 

Applying  the  rule  that  the  legislative  intent  must  be  col- 
lected from  the  words  used,  we  find  that  by  the  act  of  1889  it 
is  provided  in  the  first  section  ^'that  the  county  commissioners 
of  the  several  counties  in  this  commonwealth  hereafter  elected 
or  appointed  shall  be  allowed  and  paid  out  of  the  county  funds 
the  sum  of  $3.50  each  for  each  and  every  day  actually  and  nec- 
essarily employed  in  the  discharge  of  the  duties  of  their  office," 
\vith  this  proviso:  "Provided,  that  the  pay  allowed  by  this  act 
shall  be  in  lieu  of  all  other  compensation  and  charges  for  the 
individual  services  and  expenses  of  said  commissioners."  Sec- 
tion 3  provides  as  follows :  "  All  local  laws  fixing  a  rate  of  per 
diem  compensation  less  than  is  provided  in  this  act,  be  and  the 
same  are  hereby  repealed." 

By  section  3  it  was  clearly  intended  to  repeal  all  local  acta 
where  the  rate  of  per  diem  compensation  was  fixed  at  a  less 
rate  than  $3.50  per  diem.  By  the  act  of  1872  no  per  diem 
compensation  is  fixed,  but  under  its  provisions  each  of  the  com- 
missioners receives  a  salary  of  $400  j>eT  annum  and  from  the 
words  of  this  repealing  clause  no  intention  can  be  collected  to 
substitute  for  this  annual  salary  a  per  diem  allowance. 
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Li  connection  with  the  act  of  May  13, 1889,  P.  L.  200,  and 
shedding  light  on  the  question  of  legislative  intent,  the  legis- 
lature itself  by  a  contemporaneous  act  has  given  construction 
to  the  repealing  clause  of  the  act  of  1889.  By  an  act  approved 
May  13,  1889,  P.  L.  200,  entitled  "An  act  regulating  the  pay- 
ment of  the  traveling  expenses  of  directors  of  the  poor  and 
county  commissioners  within  this  commonwealth,"  the  repeal- 
ing clause  reads  as  follows :  "  So  much  of  all  general  acts  here- 
tofore passed  as  are  inconsistent  herewith  are  hereby  repealed, 
but  this  act  shall  not  apply  to  any  local  law  regulating  the 
same."  If  the  legislature  intended  by  the  general  act  of  May  7, 
1889,  to  repeal  all  local  acts,  why  the  use  of  the  language  above 
quoted  in  the  repealing  clause  of  May  13,  of  the  same  year? 
Again  in  1893  by  an  act  approved  June  6,  P,  L.  358,  the 
legislature  repealed  the  local  acts,  fixing  the  salaries  of  the 
county  commissioners  of  Crawford  county  at  $400,  and  by  the 
same  act  extended  to  that  county  the  provisions  of  the  general 
act  of  May  7, 1889.  If  the  act  of  1872  was  repealed  by  that 
of  1889  as  to  Cambria  county,  so  was  the  local  act  of  like  char- 
acter repealed  as  to  Crawford  county,  but  the  legislature  did 
not  so  construe  its  own  work,  hence  the  act  of  June  8, 1893, 
above  referred  to. 

The  argument  of  the  learned  counsel  for  the  appellant  as  to 
the  intention  of  the  act  of  1889  to  introduce  a  new  and  uniform 
system  in  the  state  for  the  payment  of  county  commissioners, 
and  that  all  local  laws  are  supplied  and  therefore  repealed  by 
its  provisions  cannot  be  sustained  on  principle  or  authority. 
Rymer  v.  Luzerne  County,  supra,  is  a  sufficient  answer  to  the 
argument  without  more. 

Until  the  act  of  March  16, 1872,  relating  to  the  county  com- 
missioners of  Cambria  county,  is  repealed  or  supplied  by  apt 
legislation,  it  must  stand.  We  fully  concur  with  the  learned 
trial  judge  in  his  very  able  opinion  that  the  act  in  question  is 
not  repealed  nor  is  it  unconstitutional. 

The  specifications  of  error  are  overruled  and  the  judgment  is 
affirmed. 
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Commonwealth  for  use  Cambria  County,  v.  P.  E.  Dillon, 
one  of  County  Commissioners  of  Cambria  County, 
Appellant. 

Argued  May  6,  1896.  Appeal,  No.  64,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Cambria  Co.,  June  T.,  1895, 
No.  515,  on  an  issue  tried  by  court  without  a  jury.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Bbaveb,  Reedbr,  Oblady 
and  Smith,  JJ.    Affirmed. 

Opinion  by  Willabd,  J.,  May  28, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 
in  the  opinion  just  filed  in  the  case  of  Commonwealth  for  use 
of  Cambria  County  v.  J.  G.  Lloyd,  one  of  County  Commissoners 
of  Cambria  County,  No.  65,  Apiil  term,  1896. 


Road  in  Otto  Township. 

Staiutes^Oonstitutional  law— Sufficiency  oftiUe—^Boad  law. 
The  second  proviso  of  the  act  of  April  16,  1891,  P.  L.  17,  providing  for 
appeals  from  the  decree  of  the  court  of  Q.  S.  confiiming  the  report  of 
viewers  assessing  damages  in  road  matters,  is  unconstitutional. 

SUtUUes — ConstUulional  law — ilules  of  construction. 

It  is  the  duty  of  the  court  to  sustain  a  statute  if  it  possibly  can  be  done, 
without  violating  the  letter  or  spirit  of  the  constitution. 

The  title  of  an  act  need  not  be  a  perfect  or  full  index  to  the  entii*e  sub- 
ject of  the  bill ;  fair  notice  of  its  contents  is  all  that  is  required. 

Where  the  title  of  an  act  gives  no  notice  or  warning  of  the  subject  of  a 
proviso,  such  proviso  offends  against  ait.  m.  sec.  3  of  the  constitution 
of  Pennsylvania. 

Argued  May  20,  1896.  Appeal  No.  5,  Feb.  T.,  1897,  by 
J.  B.  Wright,  from  the  decree  of  Q.  S.,  McKean  Co.,  sustaining 
the  exceptions  to  and  setting  aside  the  report  of  viewers.  Be- 
fore Rice,  P.  J.,  Wiu^abd,  Beaveb,  Reedeb,  Oblady  and 
Smith,  JJ.    Reversed. 
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I.]  Statement  of  Facts— Opinion  of  the  Court. 

Exceptions  to  report  of  road  viewers. 

A  petition  was  filed  by  sundry  inhabitants  of  Otto  township 
praying  for  the  appointment  of  viewers;  the  viewers  were 
appointed  who  made  their  report  which  was  confirmed  nisi  and 
the  road  ordered  opened  fifty  feet  wide.  Exceptions  were  filed 
to  the  report  of  the  viewers  by  the  commissioners  of  McEean 
county  as  follows :  "  No  notice  of  the  time  and  place  of  the  view 
was  given  to  the  county  commissioners  or  their  clerk,  as  required 
by  the  act  of  assembly  of  April  15,  1891,  P.  L.  17."  The 
court  sustained  the  exceptions  and  set  aside  the  report  of  the 
viewers.  [1] 

JSrrorB  asngned  were,  (1)  sustaining  the  exception  to  the 
report  of  viewers,  reciting  same ;  (2)  setting  aside  the  report 
of  tiie  viewers. 

W.  E.  Burdick^  for  appellant. — The  second  proviso  of  the 
first  section  of  this  act  is  unconstitutional,  because  its  subject 
is  not  clearly  expressed  in  the  title  as  required  by  art.  III.  sec.  3, 
of  the  constitution:  Dorsey's  Appeal,  72  Pa.  192 ;  Bittinger's 
Est.,  129  Pa.  344 ;  Rogers  v.  Manufacturers  and  Improvement 
Co.,  109  Pa.  109;  Phila.  v.  Market  Co.,  161  Pa.  627.  The 
word  "  proviso  "  in  a  statute  is  a  word  of  limitation  and  is  in- 
tended to  restrain  the  enacting  clause,  and  under  it  the  scope 
of  an  act  cannot  be  enlarged :  Wayman  v.  Southard,  10  Wheat. 
30 ;  Voorhees  v.  Bank,  10  Pet.  471 ;  Minis  v.  U.  S.,  15  Pet. 
445. 

T.  F,  Richmond^  for  appellee. — The  legal  presumption  is  in 
favor  of  the  constitutionality  of  an  act:  Com.  v.  Vrooman,  164 
Pa.  306 ;  Com.  v.  Butler,  99  Pa.  540.  All  that  is  required  is 
that  the  title  fairly  gives  notice  of  the  subject  of  the  act,  so  as 
reasonably  to  lead  to  an  inquiry  into  its  body :  Fredericks  v. 
Canal  Co.,  109  Pa.  55. 

Opinion  by  Willabd,  J.,  May  28, 1896 : 

The  only  question  raised  by  this  record  is  whether  the  second 
proviso  of  the  act  of  April  15, 1891,  P.  L.  17,  is  constitutional. 
The  act  is  entitled,  "  An  act  to  provide  for  an  appeal  by  county 
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Opinion  of  the  Court.  [2  Super.  Ct. 

commissioners,  cities  or  other  municipalities,  and  all  persons 
interested  in  the  damages  awarded  for  lajring  out,  widening, 
grading,  opening  or  changing  the  lines  or  grades  of  any  public 
street,  road  or  alley  in  this  commonwealth,  from  the  decree  of 
the  court  of  quarter  sessions  confirming  the  report  of  the  view- 
ers assessing  such  damages."  The  first  section  provides  for  an 
appeal  by  county  commissioners  and  others  indicated  in  the  title, 
from  the  report  of  damages  assessed  by  view,  review  and  rere- 
view,  appointed  by  courts  of  quarter  sessions;  then  follows: 
"  provided  the  appeal  be  taken  within  thirty  days  after  the  final 
confirmation  of  the  report  of  said  jury ;  provided  that  notice  be 
given  to  the  commissioners  of  the  proper  county,  or  their  clerk, 
of  the  time  and  place  of  holding  such  view." 

On  October  10,  1895,  a  petition  was  duly  filed  in  the  court 
below,  praying  for  the  appointment  of  viewers  to  lay  out  a  road 
between  certain  terminal  points  therein  designated.  Viewers 
were  appointed  according  to  law  and  their  report  was  duly  filed, 
confirmed  nisi,  and  the  width  of  the  road  duly  fixed  by  the  court. 

To  this  report  the  commissioners  of  McKean  county  filed  the 
following  exceptions :  "  First,  no  notice  of  the  time  and  place 
of  the  view  was  given  to  the  county  commissioners  or  their 
clerk,  as  required  by  the  act  of  assembly  of  April  15, 1891,  P. 
L.  17."  On  April  8, 1896,  the  exception  was  sustained  and 
the  report  of  the  viewers  set  aside  by  the  court  below.  The 
error  assigned  here  is  to  the  action  of  the  court  in  sustaining 
the  exception  and  setting  aside  the  report  of  viewers. 

While  we  appreciate  the  necessity  of  notice  to  the  county 
commissioners  in  views  and  reviews  of  this  nature,  this  desira- 
ble object  (so  forcibly  urged  by  the  appellee's  counsel  in  his 
paper-book  and  argument  at  bar)  must  be  reached  by  appropri- 
ate legislation.  It  is  our  duty  to  sustain  the  statute  if  we  can 
possibly  do  so  without  violating  the  letter  and  spirit  of  the  con- 
stitution, but  in  construing  statutes  we  are  not  to  ignore  the 
plain  mandate  of  the  organic  law.  Article  3  of  section  8  of  the 
constitution  provides,  "No  bill,  except  general  appropriation 
bills,  shall  be  passed  containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title." 

In  an  opinion  this  day  filed  in  Commonwealth  v.  Lloyd,  2 
Super.  Ct.  6,  we  held  and  cited  numerous  decisions  of  the  Su- 
preme Court  sustaining  our  position  that  the  title  to  an  act  need 
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not  be  a  perfect  or  full  index  to  the  entire  subject  of  the  bill  and 
that  fair  notice  of  its  contents  was  all  that  was  required.  We 
also  held  that  the  title  must  not  be  misleading,  but  must  give 
fair  notice  of  the  subject  contained  in  the  bill  itself.  Applying 
these  rules  to  the  second  proviso  of  the  act  under  consideration 
in  connection  with  the  title,  we  cannot  say  they  are  not  germane, 
but  we  do  decide  without  hesitation  that  the  title  gives  no 
notice  or  warning  of  the  subject  of  the  second  proviso.  The 
title  clearly  indicates  legislation  concerning  appeals  by  county 
commissioners  and  others  from  the  decree  of  the  court  of  quar- 
ter sessions  confirming  the  report  of  viewers  assessing  damages, 
and  there  is  no  indication  whatever  of  any  legislation  on  any 
matter  or  thing  connected  with  the  proceeding  till  the  time  of 
taMng  the  appeal  from  the  decree  of  the  court.  In  reading 
this  title  no  legislator,  commissioner  or  other  person  interested 
could  know  or  surmise  that  anything  in  the  bill  referred  to  any 
proceeding  prior  to  the  time  of  the  appeal,  or  that  any  provi- 
sions were  intended  to  be  embraced  in  the  bill  relative  to  the 
appointment  of  viewers,  their  proceedings  or  report,  or  that 
they  would  be  required  to  give  notice  to  any  one  of  the  time 
and  place  of  the  view,  except  the  notice  required  by  the  terms 
of  the  general  law. 

Suppose  the  legislature  should  pass  an  act  entitled  "  An  act 
relating  to  the  issuing  of  executions  in  this  commonwealth," 
with  a  proviso  added  to  some  section  of  the  act  providing  that 
the  sheriff  should  serve  the  summons  in  the  original  action, 
upon  which  the  execution  is  founded  and  issued,  ten  days  be- 
fore the  return  day,  the  subject  of  such  a  proviso  would  not  be 
expressed  or  suggested  in  the  title  and  the  proviso  would  be 
void,  but  it  would  be  equally  as  binding  as  the  proviso  in  the 
act  we  are  considering.  The  subject  of  this  proviso  is  not  only 
not  clearly  expressed  in  the  title,  it  is  not  suggested. 

We  are  tlierefore  of  the  opinion  that  the  second  proviso  to 
the  first  section  of  the  act  of  April  15, 1891,  is  null  and  void, 
for  the  reason  that  the  subject  of  legislation  therein  contained 
is  not  so  clearly  expressed  in  tiie  title  of  the  act  as  to  give  any 
notice  of  the  legislative  purpose.  It  is  so  clearly  contrary 
to  the  provisions  of  section  3  of  article  8  of  the  constitution  as 
to  render  it  void.  The  specifications  of  error  are  sustained,  the 
judgment  reversed  and  a  procedendo  awarded. 
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William  S.  Muir,  Appellant,  v,  John  H.  Shinn. 

Practice,  (7.  P. — Affidavit  of  defense — Judgment  for  part  of  claim. 

Under  the  Act  of  May  31,  1893,  P.  L.  185,  the  (lourt  cannot  enter  judg- 
ment for  part  of  the  claim  upon  a  motion  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  no  matter  how  insufficient  the  affidavit  of  defense 
may  be  as  to  such  part  if  it  is  sufficient  as  to  any  portion  of  the  claim. 
Reilly  v.  Daly,  159  Pa.  605,  followed. 

Argued  March  11, 1896.  Appeal,  No.  47,  Nov.  T.,  1895,  hy 
plaintiff,  from  order  of  C.  P.  3,  PhUa.  Co.,  Sept.  T^  1895, 
No.  238,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  Before  Rice,  P.  J.,  Willakd,  Wick- 
ham,  Beaveb,  Reeder,  Orlady  and  Smith,  J  J.    Affirmed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defense. 

The  question  raised  by  this  appeal  is  fully  disclosed  by  a 
copy  of  the  statement  of  claim  and  affidavit  of  defense  which 
are  herein  set  out. 

"  STATEMENT. 

**In  the  early  part  of  January,  A.  D.  1893,  plaintiii  and  defend- 
ant became  associated  in  and  carried  on  business  as  a  partnership 
in  the  City  of  Philadelphia,  for  the  handling  and  sale  of  a  min- 
eral water  known  as  the  *  Londonderry  Lithia  Water.'  Plain- 
tiff put  into  the  said  partnership  business  the  sum  of  one  hun- 
dred dollars  of  his  own  money.  On  eighteenth  of  March,  A.  D. 
1893,  the  defendant  wrote  a  letter  to  plaintiff,  a  true  copy  of 
which  is  hereto  attached  and  made  part  of  this  statement  of 
claim,  claiming  that  the  partnership  had  terminated,  that  he, 
defendant,  was  going  on  with  tlie  business,  and  offering  in  set- 
tlement of  the  interest  between  them  as  partners,  to  pay  plain- 
tiff, for  his  interest,  such  amount  of  money  as  he  had  put  into 
the  business,  which,  as  alleged  above,  was  one  hundred  dollars. 

"  On  twenty-sixth  of  March,  A.  D.  1893,  plaintiff  wi-ote  a 
letter,  a  true  copy  of  which  is  hereto  attached  and  made  part  of 
tliis  statement  of  claim,  accepting  the  offer  of  defendant  to  pay 
liim  all  he  had  invested  in  the  business. 

"  Defendant  has  never  paid  plaintiff  either  the  whole  or  any 
part  thereof,  although  many  times  requested  to  do  so,  and  plain- 
tiff therefore  brings  tliis  suit  to  recover  the  same.'* 
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*'  AFFIDAVIT  OF  DEFENSE. 

**  John  H.  Shinn,  the  defendant  in  the  above  suit,  being  duly 
affirmed  according  to  law,  deposes  and  says  that  he  has  a  just, 
true  and  legal  defense  to  the  whole  of  plaintifiTs  claim  as  set 
forth  in  the  statement  filed  of  the  following  nature  and  charac- 
ter, to  wit : 

**  Defendant  admits  that  plaintiff  and  himself  were  associated 
as  co-partneis,  and  carried  on  a  business  as  set  forth  in  plain- 
tiff's statement,  and  that  he  wrote  a  letter  to  plaintiff  and  re- 
ceived from  plaintiff  a  letter,  copies  of  which  letters  are  attached 
to  plaintiff's  statement.  Defendant  denies  that  plaintiff  ever 
put  into  the  said  partnership  business  the  sum  of  one  hundred 
dollars  (f  100),  but  avers  that  the  amount  of  capital  put  into 
said  business  by  plaintiff  was  ninety-two  and  ^o  dollars,  $92.26). 
Defendant  further  avers  that  subsequently  to  the  twenty-sixth 
day  of  March,  1893,  plaintiff's  attorney  wrote  him  a  letter  re- 
fusing to  accept  in  settlement  the  amount  offered  by  defendant 
in  defendant's  letter  of  March  18, 1893,  and  insisting  upon  an 
accounting  of  the  partnership  business,  and  upon  such  account- 
ing it  was  found  that  there  had  been  a  loss  in  said  business,  and 
that  plaintiff  was  therefore  indebted  to  defendant  for  plaintiff's 
one  half  share  of  said  loss.  Defendant  avers  that  plaintiff  has 
never  paid  to  him  plaintiff's  one  half  share  of  said  loss,  and  is 
liable  for  further  losses  resulting  from  contracts  made  by  said 
firm.  Defendant  denies  that  he  is  bound  at  present  by  the  com- 
promise agreement  set  forth  in  the  letters,  copies  of  which  are 
attached  to  plaintiff's  statement  because  said  compromise  agree- 
ment was  deliberately  annulled  by  said  plaintiff  and  has  never 
since  been  renewed.  Defendant  further  denies  that  he  is  in- 
debted to  plaintiff  in  any  sum  or  amount  whatever  as  alleged 
and  claimed  by  plaintiff  in  said  statement  of  claim  filed. 

"All  of  which  facts  are  true  to  the  best  of  deponent's  knowl- 
edge, information  and  belief,  and  which  he  expects  to  prove 
upon  the  trial  of  this  case." 

The  court  entered  a  decree  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Errors  assigned  were  (1,2)  discharging  rule  for  judgment 
and  refusing  judgment  in  favor  of  plaintiff. 
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A.  JE.  Stockwell  and  W,  H.  Woodward^  for  appellant. 

Q-eorge  Oluyas  Mercer^  for  appellee. 

Opinton  by  Reeder,  J.,  July  16, 1896 : 

When  this  case  was  called  for  argument,  the  appellee  not 
being  present,  it  was  considered  upon  the  written  and  oral  argu- 
ment of  the  appellant.  When  our  attention  was  called  to  the 
fact  that  the  time  fixed  for  the  argument  was  a  mistake  and 
the  absence  of  the  appellee  was  through  no  error  or  fault  of  his, 
a  reargument  was  ordered  and  at  the  reargument  both  sides 
were  represented  and  heard.  It  appears  upon  an  examination 
of  the  case  that  the  amount  claimed  by  the  plaintiff  in  his  affi- 
davit of  claim  was  $100 ;  to  part  of  this  claim  ($7.74)  the  affi- 
davit of  defense  is  full  and  adequate,  as  to  the  balance  of  the 
claim  ($92.26)  the  affidavit  of  defense  is  in  our  opinion  insuffi- 
cient and  inadequate.  By  the  construction  of  the  Supreme 
Court  of  the  act  of  May  31,  1893,  we  cannot  however  enter 
judgment  for  a  part  of  the  claim  upon  a  motion  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense,  no  matter  how  in- 
sufficient the  affidavit  of  defense  may  be  as  to  such  part  if  it  is 
sufficient  as  to  any  portion  of  the  claim :  Reilly  et  al.  v.  Daly, 
159  Pa.  605.  Justice  Geeen  in  delivering  the  opinion  of  the 
court  says,  "  It  is  not  clear  that  judgment  can  be  entered  for 
the  plaintiffs  under  the  act  of  May  31, 1893,  P.  L.  185.  That 
act  only  provides  that  judgment  may  be  taken  for  such  amounts 
as  may  be  admitted  to  be  due,  and  that  execution  may  issue 
for  such  admitted  indebtedness  with  a  right  to  proceed  to  trial 
for  the  remainder  of  the  claim.  It  was  doubtless  passed  to 
settle  all  doubts  upon  that  subject,  as  there  were  different  opin- 
ions relating  to  it.  But  it  would  be  inapplicable  in  this  case  be- 
cause these  affidavits  do  not  admit  anything  to  be  due.  While 
in  our  opinion  they  are  insufficient  as  to  two  items  of  the  claim 
they  are  not  admissions  of  the  correctness  of  three  items  and 
literally  the  case  is  not  brought  Mdthin  the  terms  of  the  act." 

This  case  is  ruled  by  Reilly  v.  Daly. 

Judgment  affirmed. 
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1896.]  Syllabus— Statement  of  Facts. 

In  re  William  A.  Shoemaker,  an  Attorney  at  Law. 

AUomey  at  law — Power  of  courts  to  disbar. 

There  can  be  no  question  that  the  court  has  the  power  to  suspend  or 
disbar  an  attorney  at  law  if  he  shall  misbehave  himself  in  his  ofSce  as 
such  attorney. 

An  attorney  at  law,  engaged  as  counsel  for  a  defendant  convicted  of 
murder,  presented  to  the  court,  on  a  motion  for  a  new  trial,  an  affidavit 
which  he  had  prepared  in  the  absence  of  and  before  he  had  met  the  witness. 
The  attorney  stated  to  the  couit,  upon  being  questioned,  that  the  witness 
had  dictated  the  affidavit  in  his  presence.  It  further  appeared  that  a 
detective,  engaged  by  the  attorney  to  procure  a  witness  to  swear  to  certain 
facts,  had  pretended  to  do  so,  and  having  reported  to  the  district  attor- 
ney's office,  was  instructed  there  to  ascertain  more  precisely  what  was 
wanted.  He  received  the  affidavit  in  question,  took  it  to  the  district  attcr- 
Dpy's  office,  and,  under  instructions  from  one  of  Ihc  assistant  district  at- 
torneys, he  took  a  woman  employed  in  the  police  department  to  the 
attorney,  and  she,  under  his  instructions,  signed  and  swore  to  the  affidavit. 
Held,  that  such  conduct  was  in  violation  of  an  attorney's  oath  and  clearly 
justified  the  court  below  in  suspending  such  attorney  for  the  period  of 
one  year. 

Proceedings  of  disbarment  or  by  indictment  not  aUemalive. 

It  is  not  the  law  that  the  court  cannot  strike  from  its  rolls  the  name  of 
an  attorney  who  has  committed  an  indictable  offense  in  his  office  of  attor- 
ney while  the  indictment  therefor  is  pending  against  him.  Proceedings 
of  disbarment  and  indictment  ai*e  essentially  different  in  their  nature  and 
purposes. 

Argued  May  10,  1896.  Appeal,  No.  82,  Nov.  T.,  1896,  by 
Williams  A.  Shoemaker,  an  attorney  at  law,  from  the  decree 
of  the  court  of  O.  &  T.  of  Phila.  Co.,  suspending  appellant 
from  his  office  of  attorney  for  the  period  of  one  year.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaver,  Reedeb,  Orlady 
and  Smith,  JJ.    Affirmed. 

Rule  to  show  cause  why  William  A.  Shoemaker  should  not  be 
disbarred  from  practice  as  an  attorney.  Before  Thayer,  P.  J., 
Arnolx)  and  Willson,  JJ.  The  facts  sufficiently  appear  from 
the  opinion  of  Thayer,  P.  J.,  in  support  of  the  order  of  tlie 
court  suspending  appellant  from  his  office  of  attorney  for  the 
period  of  one  year  from  the  date  of  said  order. 

The  offense  with  which  the  respondent,  William  A.  Shoe- 
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maker,  was  charged,  and  for  which  this  rule  was  entered  upon 
him  by  the  court  was  an  offense  committed  at  the  bar  of  the 
court,  and  in  its  presence.  At  the  time  the  offense  was  com- 
mitted the  respondent,  being  then  one  of  the  attorneys  for 
H.  H.  Mudgett,  alias  H.  H.  Holmes,  was  engaged  in  the  argu- 
ment of  a  motion  for  a  new  trial  on  behalf  of  his  client,  who 
had  been  convicted  of  the  crime  of  murder  in  the  first  degree. 
In  the  course  of  his  argument  the  respondent  produced  and 
read  to  the  court  what  the  evidence  proves  conclusively  to  have 
been  a  false  and  fraudulent  aflBdavit,  purporting  to  have  been 
made  by  one  Blanche  Hannigan,  and  containing  accounts  of 
pretended  interviews  of  the  pretended  witness  with  Benjamin  F. 
Pitezel,  of  whose  murder  the  said  Mudgett,  alias  Holmes,  had 
been  convicted,  in  which  interviews  the  pretended  witness, 
Blanche  Hannigan,  swore  to  certain  alleged  threats  of  suicide, 
made  by  the  said  Pitezel  in  his  lifetime.  The  materiality  of 
the  pretended  affidavit  to  the  question  before  the  court  con- 
sisted in  the  fact  that  the  suicide  of  the  murdered  man  had 
been  one  of  the  defenses  made  upon  the  trial  of  Mudgett,  alias 
Holmes,  for  the  murder  of  Pitezel.  It  appears  by  the  evidence 
that  the  respondent  had  enlisted  the  services  of  one  John 
Schwechler,  a  professional  detective,  to  procure  a  woman  who 
would  swear  to  certain  facts.  Schwechler  pretended  to  com- 
ply with  the  request,  but  went  forthwith  to  another  detective 
attached  to  the  district  attorney's  office,  F.  P.  Geyer,  to  whom 
he  betrayed  the  whole  matter.  Mr.  Geyer  and  Mr.  Barlow, 
one  of  the  district  attorney's  assistants,  seem  to  have  thought 
that  it  was  for  the  interest  of  public  justice  that  Schwechler 
should  feign  to  comply  with  the  request  of  the  respondent  and 
advised  him  after  a  conference  with  the  district  attorney  to 
return  to  the  respondent  and  ascertain  more  precisely  what  he 
wanted  and  what  his  plans  were.  Schwechler  accordingly 
returned  to  the  respondent,  who,  in  his  presence,  dictated  to  a 
typewriter  in  his  office  the  affidavit  which  was  read  in  court  on 
the  argument  for  a  new  trial.  No  one  was  present  at  the  time 
he  did  this  but  the  respondent,  Schwechler  and  the  typewriter. 
The  affidavit  was  composed  and  dictated  to  the  typewriter 
wholly  by  the  respondent,  the  pretended  witness  not  being 
present  or  any  witness  whatever.  The  fabrication  of  the  affida- 
vit being  thus  completed  the  respondent  handed  it  to  Schwechler, 
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who  was  to  get  the  woman  who  would  swear  to  it.  Schwechler 
having  received  it,  immediately  took  it  to  the  district  attorney's 
office  and  gave  it  to  Geyer.  Thereupon  Mr.  Barlow  suggested 
that  a  woman  connected  with  the  police  department  should  be 
sent  to  Mr.  Shoemaker's  office  to  act  the  part  of  the  required 
witness,  who  figured  under  the  name  of  Blanche  Hannigan. 
Accordingly,  Mrs.  Margaret  M.  Reah,  a  police  matron,  was  sent 
for,  and  Mr.  Barlow  instructed  her  to  go  to  Mr.  Shoemaker's 
office  and  to  say  that  she  knew  nothing  of  the  contents  of  the 
affidavit,  but  that  she  would  sign  it  for  a  consideration.  Mr. 
Barlow  testifies  that  he  instructed  her  to  sign  the  affidavit,  but 
not  to  swear  to  it.  This  plan  was  carried  out  and  Mrs.  Reah 
went  ^th  Schwechler  to  Mr.  Shoemaker's  office  to  whom  she 
was  introduced  as  Blanche  Hannigan.  She  told  the  respondent 
that  she  had  come  to  sign  the  paper,  that  she  did  not  know  the 
contents,  but  would  sign  it  for  a  consideration.  The  respon- 
dent said  he  did  not  have  the  money  then  but  she  should  come 
sgs^  and  he  would  see  Holmes.  Subsequently  she  called  to 
see  him  when  he  handed  her  $20.00.  The  tliree,  Schwechler, 
the  respondent  and  Mrs.  Reah  then  went  together  to  the  notary's 
office.  There  Mrs.  Reah  was  by  the  notary  asked  if  she  knew 
the  contents  of  the  affidavit,  to  which,  according  to  her  testi- 
mony, she  made  no  reply,  but  Mr.  Shoemaker  replied  "Yes." 
According  to  the  testimony  of  the  notary,  Samuel  L.  Taylor, 
Mrs.  Reah,  when  asked  if  she  knew  the  contents  of  the  affidavit, 
made  no  reply,  but  bowed  her  head.  Mrs.  Reah  then  signed 
the  affidavit  and  it  was  given  back  into  Shoemaker's  hands. 
Subsequently,  as  I  have  said,  he  brought  it  into  court,  and 
read  it  to  the  court.  When  asked  by  one  of  the  judges  if  the 
deponent  who  made  the  affidavit  was  present  when  he  wrote  it, 
the  respondent  replied  "  Yes,  it  was  written  at  the  dictation  of 
the  deponent  in  my  presence  " — a  statement  which  the  evidence 
shows  to  have  been  fake.  Mrs.  Reah  had  never  seen  the  affida- 
vit, nor  had  it  in  her  possession,  nor  had  it  ever  been  shown  to 
her,  or  read  to  her,  nor  was  she  asked  any  questions  about  the 
facts  set  forth  in  it,  by  the  respondent. 

The  respondent's  own  account  of  the  matter,  as  set  forth  in 
the  answer  which  he  has  chosen  to  file  to  the  present  rule,  is, 
that  Schwechler  had  offered  his  services  to  him  and  related  to 
him  the  facts  which  he  had  set  down  in  the  affidavit  as  fact^ 
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which  he  had  a  witness  to  swear  to,  and  that  the  affidavit  was 
drawn  up  from  Schwcchler's  statements  to  him,  but  this,  although 
contrary  to  the  weight  of  the  testimony,  even  if  it  was  believed, 
and  was  in  itself  credible,  or  reconcilable  with  the  other  facts  in 
the  case,  fails  entirely  to  justify  the  defendant's  conduct,  or  to 
explain  it  consistently  with  his  integrity  and  truth  in  the  trans- 
action, for  even  his  own  statement  of  the  affair  fails  to  give 
any  sufficient  or  justifiable  reason  for  his  procuring  a  person 
who  was  entirely  unknown  to  him  to  swear  to  a  statement,  with- 
out reading  one  word  of  it  to  her,  or  showing  it  to  her,  or  asking 
her  any  questions  about  the  pretended  facts  he  had  written  out 
for  her  to  swear  to.  This  is  the  one  accusing  and  unanswerar 
ble  fact  which  utterly  overthrows  and  destroys  his  attempted 
vindication.  He  brought  into  court  and  read  a  pretended  affida- 
vit of  his  own  make  by  a  witness  who  was  a  perfect  stranger  to 
him,  and  of  whom,  although  he  had  had  several  interviews  with 
her  about  signing  it,  he  had  never  asked  a  single  question  about 
the  facts,  or  whether  she  had  even  so  much  as  seen  Pitezel  in  his 
lifetime.  He  had  abundant  opportunity  to  question  the  pro- 
posed witness  about  the  facts,  but  the  evidence  is  conclusive 
that  he  never  made  the  least  allusion  to  them  in  her  presence. 
His  statement  to  the  contrary  in  his  answer  is  contradicted  by 
the  other  witnesses,  and  is  not  corroborated  by  any  evidence 
whatever.  His  allegation  that  Mrs.  Reah  had  the  affidavit  in 
her  possession,  and  told  him  that  the  contents  were  true,  is 
flatly  contradicted  by  Mrs.  Reah  herself,  and  is,  under  the  facts 
sworn  to  and  the  evidence  in  the  case,  \mworthy  of  belief. 
Mrs.  Reah  has  acted  a  very  foolish  part  in  this  business,  but 
she  has  not  been  shown  to  be  unworthy  of  belief,  nor  did  the 
respondent  undertake  to  attack  her  character  in  any  respect. 
She  doubtless  thought  it  her  duty  to  comply  with  the  directions 
given  to  her,  and  it  was  natural  under  the  circumstances  and 
in  her  situation  that  she  should  comply.  It  does  not  detract 
from  her  credibility  that  she  has  been  contradicted  by  tlie 
respondent.  He  has,  with  the  same  facility,  contradicted  in 
his  answer  what  the  three  judges  who  sat,  the  reporters  of  the 
public  press,  and  every  one  in  the  court  room  distinctly  heard 
him  say,  when  he  declared  that  the  contents  of  the  affidavit  had 
been  dictated  to  him  by  the  witness  who  had  sworn  to  it — a 
statement  absolutely  imtrue,  and  which  he  does  not  now  pre- 
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tend  was  tme.  After  the  most  careful  examination  of  the  facts, 
and  with  a  sincere  desire  to  give  the  respondent  the  benefit  of 
everything  that  could  be  reasonably  tirged  in  his  favor,  we  can 
come  to  no  other  conclusion  than  that  the  respondent  is  guilty 
of  the  offense  imputed  to  him  in  the  language  of  the  rule  which 
was  entered  upon  him  by  the  court  in  this  case.  The  offense 
he  thus  committed  was  one  of  the  gravest  character,  it  being 
no  less  than  a  violation  of  the  solemn  obligation  he  had  taken 
upon  himself  when  admitted  to  the  bar,  that  he  "  would  behave 
himself  in  his  office  as  attorney  within  the  court,  and  with  all 
good  fidelity,  as  well  to  the  court  as  the  client,  and  that  he 
would  use  no  falsehood." 

The  fact  that  the  respondent  was  caught  in  the  trap  dehber- 
ately  set  for  him  by  the  officers  of  public  justice,  while  it  will 
doubtless,  in  the  minds  of  some,  be  regarded  as  a  mitigation  of 
his  offense,  cannot  reasonably  be  held  to  excuse  or  justify  it. 
The  trap  in  truth  was  of  his  own  devising  originally,  but  intended 
by  him  for  a  totally  different  purpose,  viz :  to  ensnare  justice 
in  the  very  temple  erected  for  her  habitation.  The  trap  was  so 
adjusted,  however,  by  others  that  he  was  caught  in  it  himself. 
I  cannot,  and  will  not,  say  one  word  in  defense  of  the  course  of 
action  which  was  then  taken,  or  by  way  of  apolggy  for  it.  In 
another  place  and  at  another  time  I  have  publicly  expressed 
my  disapprobation  of  all  such  methods,  and  I  have  not  altered 
my  opinion  in  the  least  concerning  them.  The  motives  of  the 
officers  of  justice  were  no  doubt  unimpeachable.  They  appar- 
ently thought  of  but  one  thing,  viz :  to  defeat  a  contemplated 
outrage  upon  the  law,  and  a  great  wrong  to  the  court.  They 
conscientiously,  no  doubt,  believed  that  they  were  subserving 
the  ends  of  justice  in  aiding  the  respondent  to  carry  out  his 
plans,  and  then  at  the  critical  moment  uncovering  the  plot  and 
exposing  it  in  all  its  nefarious  nakedness.  But  no  sophistry 
can  successfully  defend  such  methods.  They  may  well  be  left 
to  those  whose  profession  it  is  to  deal  in  temptations,  deceits 
and  betrayals.  The  law  does  not  justify  man-traps  or  spring- 
guns  in  legal  proceedings,  any  more  than  it  does  upon  the 
estates  of  noblemen  at  the  present  time.  The  majesty  of  jus- 
tice stands  in  no  need  of  such  means  of  defense.  She  may  well 
stand  aloof  and  say,  non  tali  auxilio.  The  high  respect  in  which 
I  hold  the  district  attorney's  office,  and  its  zealous,  upright 
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and  distinguished  chief,  who  has  rendered  long  and  faithful 
service  to  the  commonwealth,  and  whose  high  character  shields 
his  motives  from  all  unfair  inferences,  forbids  my  completing 
the  quotation.  Justice  bears  the  sword  as  well  as  the  shield  and 
helm  of  Minerva,  and  like  her,  was  bom  armed,  to  show  that 
she  is  invulnerable  to  all  assaults.  It  required  no  resort  to  such 
practices.  No  countenance  of  contemplated  wickedness.  No 
pretended  alliance  with  the  wrongdoer.  No  encouragement, 
no  help  and  no  treachery  on  the  part  of  others  to  baffle  the  un- 
lawful search  which  was  being  made  for  a  false  witness.  If  the 
respondent  had  been  let  alone,  who  shall  say  that  there  might  not 
liave  been  for  him  some  locus  penitentiaB — some  better  second 
thought — some  whisper  from  some  good  angel  to  resist  tempta- 
tion and  to  hold  fast  to  truth,  and  duty,  and  honor,  so  that  he 
might  possibly  have  stopped  short  in  the  design  which  he  was 
musing,  and  perchance  have  never  consummated  it  at  all.  He 
had  a  right  to  the  chance  of  that,  and  nobody  had  the  right  to 
deprive  him  of  it.  It  is  a  matter  of  some  uncertainty  still 
how  much  of  the  original  plan  was  the  respondent's  own,  and 
how  much  of  it  was  due  to  the  suggestion  of  his  confederate, 
Schwechler,  for  in  no  other  light  can  I  regard  him,  notwith- 
standing his  betrayal  of  the  plot  to  the  officers  of  the  law. 

These  considerations,  while  they  cannot  justify  or  excuse  the 
defendant's  conduct,  nay,  which  cannot  in  any  very  great  degi-ee 
diminish  the  gravity  of  the  respondent's  offense,  may,  neverthe- 
less, be  properly  considered  by  the  court  as  justifiable  grounds 
for  a  mitigation  of  the  punishment  to  be  imposed  upon  him. 
Taking  into  consideration  all  these  things,  together  with  the 
respondent's  youth  and  inexperience,  his  overwrought  but  un- 
justifiable zeal  to  save  his  client's  life,  his  dependent  family, 
and  his  helpless  condition  if  his  profession  should  be  taken  from 
him,  the  court  have  determined  not  to  impose  upon  the  respon- 
dent the  extreme  punishment  authorized  by  the  conunon  law 
as  well  as  by  the  act  of  1834  for  such  misconduct. 

If  any  one  shall  be  disposed  to  say  that  the  punishment  is 
inadequate  to  the  offense,  let  him  carefully  reflect  upon  all  the 
circumstances  of  the  case,  and  remember  also  that  mercy  is  no 
unfit  companion  of  justice.  And  now,  March  14, 1896,  the 
order  of  the  court  is  that  the  respondent,  William  A.  Shoe- 
maker, be  suspended  from  his  office  of  attorney  for  the  period 
of  one  year  from  the  date  of  this  order. 
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Thomas  JR.  Elcock^  with  him  F.  Carroll  Brewster^  for  appel- 
lant. 

The  case  assuming  the  attitude  of  the  affidavit  being  offered 
with  every  qualification  as  to  its  correctness  which  an  innocent 
person  could  offer.  It  being  without  malice,  immaterial,  and 
being  the  results  of  a  combination  to  entrap  him.  How  can  the 
unfortunate  Shoemaker  be  held  guilty  of  any  offense  ?  If  he  is, 
of  what  does  it  consist?  He  was  held  by  the  court  to  bail  for 
subornation  of  perjury.  If  any  offense  was  committed,  that 
was  the  one,  but  the  court  in  passing  upon  the  case  acquit  him 
of  that,  for  they  do  not  disbar  him,  but  only  punish  him  by 
suspension  for  a  year.  And  for  what,  because  he  said  the  de- 
ponent had  dictated  the  affidavit?  Of  what  consequence  was 
it  who  dictated  it?  Suppose  Blanche  Hannigan  had  in  fact 
dictated  it,  how  would  that  alter  the  case  ?  Would  she  be  any 
the  less  guilty  of  perjury  or  would  the  affidavit  be  any  better 
or  in  any  way  admissible  ? 

The  simple  dictation  was  not  the  point,  it  was  procuring  the 
witness  to  swear  to  it  which  was  the  offense,  which  was  the 
crime  of  others.  That  offense  is  well  defined  and  subordinate 
all  other  questions. 

If  this  was  the  offense,  then  he  was  entitled  to  trial  by  jury, 
as  a  member  of  the  bar  cannot  be  convicted  of  so  serious  an 
offense  without  a  trial,  except  in  very  extraordinary  cases,  of 
which  this  is  not  one.  And  the  following  authorities  proclaim 
such  doctrines : 

In  re  Gates  (2  Atlantic  Rep.  216,217.  Note  of  Reporter.). 
The  power  to  disbar  in  a  summaiy  manner  should  be  exercised 
with  great  caution :  Rice  v.  Com.,  18  B.  Mon.  472.  Under 
the  lUinois  statute  the  circuit  court  can  only  suspend;  the 
power  to  disbar  is  vested  in  the  Supreme  Court :  Winkelman 
V.  People,  60  111.  449. 

The  application  to  strike  the  name  of  an  attorney  from  the 
rolls  should  be  denied  where  the  evidence  is  conflicting  as  to 
whether  he  received  the  information  which  he  disclosed,  and 
which  was  alleged  as  misconduct :  People  v.  Barker,  56  lU.  299. 

The  North  Carolina  statute  requires  a  prior  conviction  upon 
an  indictment  and  verdict,  and  it  takes  away  the  common  law 
power  to  strike  from  the  rolls :  Kane  v.  Haywood,  66  N.  C.  1 ; 
see  Ex  parte  Schenck,  65  N.  C.  358. 
Vol.  n— 3 
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Where  motion  is  made  to  suspend  and  issue  joined,  defend- 
ant Is  entitled  to  a  trial  by  jury :  Reilly  v.  Cavanaugh,  82  Ind. 
214. 

Samuel  Dickson  and  Richard  P.  White  amici  curiae. 

"  Although,  in  ordinary  cases,  where  an  attorney  commits  an 
indictable  offense,  not  in  his  character  of  attorney,  and  does 
not  admit  the  charge,  the  courts  will  not  strike  his  name  from 
the  roll  until  he  has  been  regularly  indicted  and  convicted,  yet 
the  rule  is  not  an  inflexible  one ;  there  may  be  cases  in  which 
it  is  proper  for  the  court  to  proceed  without  such  previous  con- 
viction, and  the  present  case,  in  view  of  its  special  circum- 
stances, the  evasive  denial  of  the  charge,  the  clearness  of  the 
proof  and  the  failure  to  offer  any  counter  proof,  was  one  in 
which  the  court  might  lawfully  exercise  its  summary  powers." 

Ex  parte  Wall,  107  U.  S.  265  (1882).  If  an  attorney  is 
liable  to  an  indictment  a  rule  to  show  cause  why  his  name 
should  not  be  stricken  from  the  roll  will  be  discharged. 

Opinion  by  Smith,  J.,  July  16, 1896  : 

This  is  an  appeal  by  William  A.  Shoemaker,  an  attorney  at 
law,  from  the  decree  of  the  court  of  oyer  and  terminer  of  Phila- 
delphia, suspending  him  from  his  office  of  attorney  for  a  period 
of  one  year.  Under  the  provisions  of  the  act  of  May  19, 1879, 
the  appellant  is  entitled  to  have  his  case  reviewed  de  novo. 
Whether  that  part  of  the  act  allowing  new  testimony  to  be  sub- 
mitted in  the  appellate  court  is  of  any  force  hei'e  in  view  of  the 
act  of  June  24, 1895,  providing  that  this  court  shall  have  no 
original  jurisdiction  except  on  writs  of  habeas  corpus,  need 
not  be  considered,  as  the  case  was  presented  to  us  upon  the 
testimony  introduced  at  the  hearing  in  the  court  of  oyer  and 
terminer. 

The  appellant  was  interested  as  counsel  in  a  motion  for  a  new 
trial  on  behalf  of  H.  H.  Mudgett,  alias  Holmes,  who  had  been 
convicted  of  murder  in  the  first  degree.  In  support  of  the 
motion,  the  appellant,  on  November  18,  1895,  read  and  pre- 
sented to  the  court  an  affidavit  purporting  to  have  been  made 
by  one  Blanche  Hannigan,  wherein  a  fact  was  asserted,  mate- 
rial to  the  main  question.  The  district  attorney,  denying  the 
genuineness  of  the  affidavit,  called  the  woman  who  subscribed 
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it,  and  other  witnesses,  to  establish  its  falsity,  and  fraud  in  its 
procurement.  In  December  following,  a  rule  was  entered  re- 
quiring the  appellant  to  show  cause  why  he  should  not  be  dis- 
barred as  an  attorney  of  that  court,  upon  the  ground  that  on 
November  18, 1895,  he  "  produced  and  read  to  tihie  court  a  false 
and  fraudulent  affidavit  by  one  Blanche  Hannigan,  which  was 
fabricated  by  him,  and  asserted  that  the  said  Blanche  Hannigan 
dicated  it  to  him ; "  to  which  the  appellant  made  answer.  A 
hearing  of  this  rule  was  had  January  11, 1896,  when  the  appel- 
lant was  represented  by  coimsel,  and  witnesses  were  called  in 
denial  of  some  of  the  testimony  adduced  against  him.  On 
March  14, 1896,  the  court  made  an  order  suspending  the  appel-  • 
lant  from  his  office  of  attorney  for  the  period  of  one  year  from 
that  date. 

It  seems  that  the  district  attorney,  having  learned  that  an 
effort  was  being  made  to  procure  a  witness  who  would  swear 
to  alleged  declarations  of  Pitezel  (the  man  who  was  slain),  sent 
for  the  detective,  a  man  named  Schwechler,  who  was  endeavor- 
ing to  secure  such  a  witness  and  was  then  in  commimication 
with  the  appellant  for  that  purpose.  The  detective  disclosed 
the  project  to  the  officers  of  the  law  and  showed  them  the  affi- 
davit in  question,  then  unexecuted,  whereupon  it  was  arranged 
that  the  prosecuting  officers  would  furnish  a  woman,  a  police 
matron,  who  would  sign  the  affidavit  for  a  consideration.  The 
detective  and  the  police  matron  visited  the  appellant's  office 
twice.  On  the  last  visit  she  signed  the  affidavit  under  the 
assumed  name  of  Blanche  A.  Hannigan,  and  it  was  attested  by 
a  notary  public  in  the  usual  form.  For  this  she  received  #20.00 
from  the  appellant,  who  kept  the  affidavit  and  presented  it  in 
court  as  stated.  The  details  of  the  transaction  are  f uUy  nar- 
rated in  the  testimony,  and  from  it  we  find  the  following  leading 
and  controlling  facts :  It  is  imcontroverted  (1)  that  the  allegiEb- 
tions  of  the  affidavit  were  false ;  (2)  that  it  was  dictated  by  the 
appellant  to  a  stenographer,  in  the  absence  of  the  affiant  and 
before  he  had  ever  met  her ;  (8)  that  the  appellant  paid  $85.00 
in  connection  with  its  procurement^  $20.00  of  which  went  to 
the  affiant ;  (4)  that  on  the  argument  of  the  motion  the  appel- 
lant dwelt  on  the  importance  of  the  affidavit  and  stated  he  was 
**  pleased  to  submit "  it  to  the  court,  and  after  reading  it,  added, 
^^  To  do  justice  to  ourselves  so  far  as  our  investigations  have 
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proceeded  we  have  corroborated  this  in  its  entirety. ^^  The  testi- 
mony also,  in  great  preponderance,  shows  that  the  appellant 
stated  to  the  court  the  specific  falsehood  charged  against  him 
and  made  the  substantial  basis  of  the  rule,  to  wit :  ^^  that  the 
contents  of  the  affidavit  had  been  dictated  to  him  by  the  witness 
who  had  sworn  to  it,"  and  this  was  correctly  found  by  the  court 
to  be,  "a  statement  absolutely  untrue  and  which  he  (the  appel- 
lant), does  not  now  pretend  was  true."  According  to  the  rec- 
ord he  presents  to  us,  everything  the  appellant  said  and  did  in 
court,  until  the  integrity  of  the  affidavit  was  assailed,  was  in 
complete  affirmance  of  its  correctness  and  of  his  good  faith  and 
circumspection  in  securing  it. 

Not  until  it  was  manifest  that  the  district  attorney  had  abun- 
dant proofs  to  impeach  it,  did  the  appellant  show  any  disposi- 
tion to  acknowledge  the  truth  concerning  the  affidavit,  and  even 
then  his  admissions  were  limited  to  what  was  plainly  incontro- 
vertible. The  appellant's  own  version  of  his  connection  with 
the  procurement  of  the  affidavit  discloses  a  culpable  indifference 
as  to  its  truth  or  falsity ;  although  the  oath  of  an  attorney  that 
he  will  behave  himself  in  the  office  "  with  all  good  fidelity,  as 
well  to  the  court  as  to  the  client,  and  will  use  no  falsehood," 
plainly  imposed  on  him  the  duty  of  diligence  in  discovering  and 
excluding  it.  It  is  true  the  appellant  in  his  answer  denies  any 
knowledge  or  intention  of  wrongdoing,  and  successfully  ina- 
peaches  the  veracity  of  the  detective  he  employed,  but  the  unim- 
peached  testimony  and  attendant  circumstances  are  so  clearly 
against  him  as  to  leave  no  reasonable  doubt  of  his  guilt. 

In  the  light  of  the  facts,  upon  no  piinciple  of  truth  or  justice 
could  we  say  that  the  court  below  erred  in  its  conclusion.  The 
distinguished  counsel  who  presented  his  case  to  us  urged  that 
as  the  appellant  was  young,  inexperienced  and  of  a  very  ner- 
vous temperament,  he  should  not  be  held  to  strict  accountability 
for  his  conduct  in  court  under  the  excitement  of  the  proceed- 
ings ;  but  it  is  quite  evident  from  the  order  entered,  that  the 
court  of  oyer  and  terminer  made  due  allowance  for  his  inex- 
perience and  mental  equipment,  if  these  can  be  offered  in  excuse 
for  wrongdoing.  We  are  all  of  the  opinion  that  the  action  of 
that  court  was  highly  tempered  with  mercy,  and  that  no  room 
is  left  for  its  further  exercise  here. 

The  question  of  the  power  of  the  court  to  make  the  order 
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needs  but  little  discussion.  The  seventy-third  section  of  the 
act  of  April  14, 1834,  provides  that:  "If  any  attorney  at  law 
shall  misbehave  himself  in  his  oflSce  of  attorney  he  shall  be 
liable  to  suspension,  removal  from  office,  or  to  such  other  penal- 
ties as  have  heretofore  been  allowed  in  such  cases  by  the  laws 
of  this  commonwealth."  The  act  for  which  the  appellant  was 
suspended  was  done  by  him  as  an  attorney  in  open  court,  in  a 
cause  then  being  heard.  He  read  the  affidavit  for  the  purpose 
of  influencing  the  action  of  the  court  in  a  judicial  proceeding, 
and  it  is  immaterial  what  particular  order  was  sought  through 
its  use.  That  it  was  intended  as  a  fraud  upon  the  court  is  cer- 
tain, and  the  appellant's  act  in  presenting  it  was  clearly  such 
misbehavior  as  the  statute  forbids,  under  penalty  of  suspension. 
It  is  not  the  law  that  a  court  cannot  strike  from  its  roll  the  name 
of  an  attorney  who  has  committed  an  indictable  offense  in  his 
office  of  attorney,  while  an  indictment  therefor  is  pending 
against  him.  The  argument  in  support  of  this  proposition  over- 
looks the  fact  that  proceedings  of  disbarment  and  by  indictment 
are  essentially  different  in  fheir  nature  and  purposes.  A  sum- 
mary proceeding  to  disbar  is  limited  to  professional  misconduct ; 
it  may  be  instituted  in  any  court  of  record,  by  rule,  motion,  or 
petition ;  and  it  is  to  be  disposed  of  by  the  court.  Prosecution 
for  a  crime  must  be  in  a  court  of  criminal  jurisdiction,  and  be 
disposed  of  by  the  court  and  a  jury  upon  indictment.  Disbar- 
ment is  for  the  purpose  of  protecting  the  courts  and  the  public 
from  an  attorney  whose  conduct  has  shown  him  to  be  unworthy 
of  confidence ;  but  no  criminal  sentence  can  be  imposed  in  such 
a  proceeding.  A  prosecution  by  indictment  is  for  the  purpose 
of  punishing  the  guilty,  and  by  example  deterring  others  from 
committing  crime ;  but  disbarment  can  be  no  pai-t  of  the  sen- 
tence. Furthermore,  many  causes  for  disbarment  are  not  in- 
dictable, or  otherwise  within  the  jurisdiction  of  the  criminal 
courts.  Differing  in  purpose  and  effect,  proceedings  in  one  are 
in  no  wise  dependent  on  proceedings  in  the  other.  An  acquittal 
after  trial  under  an  indictment  would,  however,  (in  Pennsyl- 
vania) prevent  disbarment  for  the  alleged  offense  of  which  tiie 
defendant  was  acquitted.  The  suspension  or  disbarment  of  an 
attorney  is,  like  his  admission,  a  judicial  act,  based  upon  due 
inquiry  into  his  fitness  for  the  office.  And  when  a  court  dis- 
covers that  an  attorney  has  ceased  to  merit  its  confidence  in  his 
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professional  relations,  its  duty  is  to  disbar  him.  These  well 
established  principles  are  abundantly  illustrated  and  verified  in 
the  following  cases,  and  fully  vindicate  the  entire  action  of  the 
court  below:  Brackenridge's  Case,  1  S.  &  R.  187 ;  McLaughlin 
V.  The  District  Court,  5  W.  &  S.  272 ;  Austin's  Case,  6  Rawle, 
191 ;  Commonwealth  v.  Newton,  1  Grant,  453 ;  Dicken's  Case, 
67  Pa.  169  ;  In  re  Samuel  Davies,  98  Pa.  116 ;  Ex  parte  Stein- 
man,  95  Pa.  220  ;  In  re  H.  T.,  2  Pennypacker,  84 ;  Serfaas'  Case, 
116  Pa.  455 ;  In  re  Gates,  17  W.  N.  C.  142 ;  Splane's  Petition, 
123  Pa.  527 ;  In  re  Van  Horn,  135  Pa.  110 ;  Saxton  v.  Stowell, 
11  Paige,  526 ;  In  re  Percy,  36  N.  Y.  651 ;  Ex  parte  Bradley, 
74  U.  S.  364 ;  Bradley  v.  Fisher,  80  U.  S.  (13  Wallace),  335 ; 
Ex  parte  Robinson,  86  U.  S.  (19  Wallace),  505 ;  Ex  parte  Wall, 
107  U.  S.  265-318. 

The  order  of  the  court  of  oyer  and  terminer  is  affirmed,  and 
the  appeal  is  dismissed  at  the  costs  of  the  appellant. 


Samuel  J.  Babb,  Appellant,  v.  D.  M.  Taylor  et  al. 

Liquor  laiv^RefitscU  of  liceme-'InadequcUe  reason. 

It  may  well  be  conceded  that  reckless  selling  of  liquor  to  be  drunk  on 
or  off  the  premises  would  be  evidence  of  an  applicant's  unfitness  for  a 
retail  liquor  license,  but  it  is  not  within  the  meaning  of  the  act  of  May  13, 
1887,  P.  L.  108,  that  a  single  or  occasional  sale  of  a  bottle  containing  one 
quart  to  be  drunk  elsewhere  than  on  the  premises  licensed  is  an  offense 
against  the  spint  of  the  law  or  that  it  can  be  assigned  as  a  legal  reason  for 
refusing  an  applicant's  petition  for  renewal  of  retail  liquor  license. 

Argued  May  19, 1896.  Appeal,  No.  63,  Nov.  T.,  1896,  by 
petitioner,  from  decree  of  Q.  S.  Chester  Co.,  refusing  a  retail 
liquor  license.  Before  Rice,  P.  J.,  Willaed,  Wickham, 
Beaveb,  Reedeb,  Orlady  and  Smith,  JJ.    Reversed. 

Petition  and  bond  for  retail  liquor  license.  Before  Hemp- 
hill, J. 

Samuel  J.  Babb,  the  appellant,  on  January  27, 1896,  filed  in 
the  court  below,  a  petition  and  bond,  in  proper  form,  for  a 
license  to  sell  vinous,  spirituous,  malt  and  brewed  liquors  by 
retail  at  his  hotel  in  the  Borough  of  Oxford.    Subsequently  a 
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remonstrance  against  the  application  was  filed  by  D.  M.  Taylor 
and  others,  alleging  as  one  of  the  reasons  in  support  of  it  that 
the  applicant  had,  while  holding  a  license  granted  by  the  court, 
sold  liquor  by  the  bottle  to  be  drank  elsewhere  than  on  his 
premises. 

It  was  admitted  by  the  appellant  that  he  had  thus  sold.  The 
quantity  sold  was  not  in  excess  of  one  quart.  Because  of  sales 
thus  made,  the  court  below  declined  to  grant  the  license,  and 
from  the  decree  refusing  the  license  this  appeal  was  taken. 

The  court  entered  the  following  decree. 

And  now,  March  30, 1896,  after  hearing  the  foregoing  appli- 
cation, the  license  prayed  for  is  refused,  on  the  ground  that  the 
applicant  while  holding  a  license  from  this  court  sold  liquor  by 
the  bottle  in  quantities  not  exceeding  one  quart,  to  be  drank 
elsewhere,  in  violation  of  the  established  regulation  of  the  court 
heretofore  made  in  In  re  application  of  Boldridge,  2  Chester 
Co.  287. 

Error  assigned  was  entry  of  decree  refusing  the  application, 
reciting  same. 

Thomas  TF.  Pierce  and  J.  Frank  E.  Hause^  for  appellant. — 
The  application  for  the  license  was  presented  under  the  general 
Act  of  May  13, 1887,  P.  L.  108,  and  its  supplements,  under 
which  act  the  applicant  had  already  a  license  heretofore. 

The  right  on  tibe  part  of  the  court  to  impose  arbitrary  con- 
ditions otter  than  those  prescribed  by  law  is  not  merely  doubt- 
ful, but  it  does  not  exist. 

It  may  be  conceded  that  if  the  holder  of  a  license  permits 
the  sale  of  liquor  indiscriminately,  even  in  quantities  not  ex- 
ceeding one  quart,  to  be  consumed  away  from  his  place  of  busi- 
ness, whereby  drunkenness  and  disorder  follow  as  the  natural 
consequence,  the  license  should  be  withheld  when  a  subsequent 
application  is  made.  A  person  knowingly  permitting  such 
consequences  to  follow  his  actions  in  dispensing  liquor,  could 
scarcely  be  said  to  be  a  person  fit  to  be  intrusted  with  a  license. 

But  from  what  source  does  the  court  derive  power  to  say 
that  a  license  shall  be  refused  because,  while  holding  a  license, 
a  quantity  of  liquor  was  sold  }yy  the  licensee  in  a  bottle  and 
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consumed  away  from  the  premises  ?  City  v.  Kalchthaler,  114 
Pa.  652. 

In  construing  the  retail  license  law,  it  has  been  held  that 
the  courts  of  quarter  sessions  possess  no  such  authority  as  was 
exercised  in  the  present  case :  Stevens'  Application,  5  Pa.  C.  C. 
627  ;  Mercersberg  Licenses,  6  Dist.  Rep.  171. 

This  ground  being  invalid  under  the  statute,  the  decree  should 
be  reversed  and  the  cause  remitted  for  further  proceeding: 
Gemas'  License,  169  Pa.  43. 

E.  D,  Bingham^  for  appellee. — The  lower  court  cases,  cited 
in  appellant's  paper-book,  are  of  course  not  binding  on  this 
court,  and  if  they  were,  are  abundantly  offset  by  the  numerous 
cases  in  which  such  conditions  were  imposed,  thus : 

In  Morris's  License  (2  Pa.  C.  C.  79),  a  license  was  with- 
held until  the  proper  accommodations  were  furnished  for  ladies. 

In  Bedford  County  (2  Pa.  C.  C.  85),  Judge  Baeb  held 
that  the  lateness  of  the  hour  to  which  licensed  houses  were 
kept  open  might  be  considered  on  an  application  for  relicense. 

In  Clearfield  County  (2  Pa.  C.  C.  86),  Judge  Krebs  held 
that  to  keep  open  later  than  10:30  p.  M.  is  very  strong  evi- 
dence that  the  applicant  was  not  a  fit  person  to  hold  a  license. 

In  Adams  Coimty  (5  Pa.  C.  C.  26),  Judge  McClain  re- 
fused to  license  underground  rooms,  and  required  all  sales  to 
be  open  and  public. 

In  Montgomery  County  (11  Pa.  C.  C.  406),  Judge  Swartz 
held  that  music  in  a  barroom,  as  an  attraction  to  draw  customers, 
would  be  considered  by  the  court,  on  an  application  to  revoke  a 
liquor  license. 

The  fact  that  these  and  many  such  like  rulings  have  never 
been  reviewed,  is  persuasive  of  the  common  consent  of  bar  and 
bench,  that  they  are  legitimate  exercises  of  discretion. 

Opinion  by  Reeder,  J.,  July  16, 1896. 

Samuel  J.  Babb  presented  an  application  for  license  which 
in  every  way  conformed  to  the  requirements  of  the  acts  of  as- 
sembly now  in  force  in  this  commonwealth.  A  remonstrance 
was  filed  by  D.  M.  Taylor  and  others  alleging  that  the  appli- 
cant had  while  holding  a  Kcense  sold  liquor  by  the  quart  to  be 
drank  elsewhere  than  on  the  premises.  Upon  the  hearing  the 
applicant  admitted  that  he  sold  a  bottle  of  liquor  containing 
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less  than  one  quart  to  be  drank  elsewhere  than  at  his  hotel. 
The  court  below  in  its  opinion  find  that  the  contents  of  the 
bottle  so  sold  did  not  exceed  one  quart  The  court  therefore 
for  this  reason  alone  refused  the  applicant  a  license  setting  forth 
this  as  the  sole  reason  for  such  action.  We  do  not  think  that 
the  acts  regulating  the  sale  of  liquor  at  retail  in  this  common- 
wealth justify  any  such  construction  of  the  law.  A  retail  liquor 
dealer  is  licensed  to  sell  liquor  in  quantities  not  exceeding  one 
quart.  Therefore  the  sale  of  a  bottle  of  liquor  containing  one 
quart  is  within  the  purpose  of  his  license.  Must  the  licensee 
see  to  it  that  the  purchaser  to  whom  he  sells  one  quart  of  liquor 
consumes  it  all  before  he  leaves  the  premises  ?  Ckn  this  be  the 
meaning  of  the  law?  Must  the  landlord  whose  guest  orders  a 
bottle  of  wine  or  spirituous  liquor  to  his  room  see  to  it  that  his 
guest  takes  no  remnant  of  it  away  in  his  baggage  ?  Either  he 
has  a  right  to  sell  in  this  way  or  he  has  not.  If  he  has  not,  then 
such  sale  being  unauthorized  is  illegal  and  in  violation  of  the 
provisions  of  the  act  of  1887.  If  it  is  in  violation  of  the  pro- 
visions of  the  act  of  1887  and  its  supplements  it  is  a  misde- 
meanor. Suppose  a  man  should  be  indicted  for  such  sale  could 
a  conviction  be  sustained  ?  Yet  if  it  is  illegal  it  would  be  a 
misdemeanor.  All  sales  not  declared  illegal  by  some  act  of  as- 
sembly are  legal.  This  licensee  in  making  such  sales  did  that 
which  was  within  his  right  by  virtue  of  his  license  or  he  made 
a  sale  of  liquor  which  he  was  not  licensed  to  make  and  was 
guilty  of  a  misdemeanor.  The  latter  could  not  successfully  be 
contended  for. 

It  may  well  be  that  reckless  selling  of  liquor  to  be  drank  on 
or  off  the  premises  would  be  evidence  of  the  applicant's  unfit- 
ness, but  that  question  is  not  before  us,  as  the  license  was  not 
refused  because  of  the  unfitness  of  the  applicant. 

It  follows  that  such  sale  was  a  legal  sale ;  one  which  he  was 
authorized  to  make  under  and  by  virtue  of  the  provisions  of  the 
law  under  which  he  was  granted  a  license,  and  this  being  the 
only  reason  given  by  the  court  below  for  refusing  the  license, 
the  action  of  the  court  cannot  be  sustained.  We  are  there- 
fore of  opinion  that  the  only  reason  given  by  the  court  below 
for  refusing  this  license  was  not  a  valid  one,  and  unless  there  is 
other  ground  which  does  not  appear  for  refusing  the  applicant 
a  license  it  should  be  granted. 

Judgment  reversed  and  procedendo  awarded. 
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Commonwealth  v.  B.  E.  Wood,  Appellant. 

Criminal  law^Indictment^Surplusage— Practice,  Q.  5. 

Every  objection  to  any  indictment  for  any  formal  defect,  apparent  on 
the  face  thereof,  should  be  taken  by  demurrer  or  on  motion  to  quash  such 
indictment  before  the  jury  is  sw^orn  and  not  afterwards. 

Where  the  indictment  charged  forgery  in  apt  terms,  but  in  addition  to 
the  words  necessary  to  charge  such  misdemeanor  the  woi*d  **  feloniously '' 
was  inserted,  such  word  maybe  rejected  as  surplusage,  it  being  apparent 
on  the  face  of  the  indictment  that  the  crime  would  not  amount  to  felony. 
The  mistake  of  the  pleader  cannot  avail  after  verdict  on  motion  in  arrest 
of  judgment.     ' 

Argued  May  4,  1896.  Appeal  No.  8,  March  T.,  1897,  by 
defendant,  from  judgment  of  Q,  S.  Himtingdon  Co.,  Dec.  Ses- 
sions, 1895,  No.  4,  on  sentence  upon  verdict  of  guilty.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaveb  and  Reedee,  JJ. 
AfiSrmed. 

Motion  in  arrest  of  judgment  for  defective  indictment. 

Burton  E.  Wood,  the  defendant,  was  convicted  in  the  court 
of  quarter  sessions  of  Huntingdon  county  on  the  11th  day  of 
February,  1896,  on  three  separate  indictments,  to  Nos.  4,  5  and 
6,  December  sessions,  1895.  By  agreement  the  three  indict- 
ments were  tried  together.  Each  indictment  charged  "  that  the 
defendant  feloniously  did,  falsely  and  fraudulently  make,  forge 
and  counterfeit  and  willingly  aid  and  assist  in  the  false  making, 
forgery  and  counterfeiting  of  a  certain  lease  ....  and  that 
the  said  defendant  with  force  and  arms,  etc.,  feloniously  did 
pass,  deliver  and  publish  as  true  a  certain  false,  forged  and 
counterfeited  lease,  etc.,  ....  and  concluded  contrary  to  the 
form  of  the  act  of  general  assembly  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  common- 
wealth of  Pennsylvania." 

The  indictment  to  No.  4,  December  sessions,  1895,  is  the  one 
before  this  court,  that  being  the  one  the  sentence  was  imposed 
under. 

Immediately  after  verdict  the  defendant  moved  in  arrest  of 
judgment,  contending  that  forgery  in  Pennsylvania,  both  at 
common  law  and  by  statute  was  a  misdemeanor,  and  that  there 
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could  be  no  judgment  on  the  verdict,  as  the  offense  had  been 
pleaded  as  a  felony.  The  motion  was  entertained,  argued,  and 
on  the  25th  of  March  overruled.  On  the  same  day  the  court 
passed  judgment  on  the  verdict  and  sentenced  the  defendant. 
The  decree  of  the  court  and  judgment  on  the  verdict  was  ap- 
pealed from  and  assigned  for  error. 

Per  Curiam :  Now  March  25, 1896,  this  motion  having  been 
heard,  we  are  of  the  opinion  that  the  use  of  the  word  "  feloni- 
ously" in  the  indictments,  is  mere  surplusage,  and  did  not 
change  the  offense  of  forgery,  which  is  a  misdemeanor,  into  a 
charge  of  a  felony.  In  crimes  of  the  degree  of  felony  it  is  essen- 
tial that  the  offense  laid  in  the  indictment  should  be  charged  as 
having  been  feloniously  committed.  We  do  not  regard  it  as  of 
any  effect  or  use  in  indictments  which  charge  misdemeanors. 
The  defendant  had  a  fair  trial  on  the  merits.  We  therefore 
overrule  this  motion,  and  direct  the  clerk  to  amend  the  indict- 
ments nunc  pro  tunc,  by  striking  therefrom  the  word  *'  feloni- 
ously "  wherever  it  occurs. 

Hrrors  assigned  were,  (1)  overruling  motion  of  defendant  in 
arrest  of  judgment;  (2)  passing  judgment  on  the  verdict. 

W.  M.  Henderson^  with  him  JST.  TF.  Petrikin^  for  appellant. — 
The  Supreme  Court  has  frequently  and  decisively  said  that  on 
an  indictment  for  a  felony  there  cannot  be  a  conviction  for  a 
misdemeanor:  Dinkey  v.  Com.,  17  Pa.  126;  Com.  v.  Gable,  7 
S.  &  R.  488;  Com.  v.  Toland,  11  Phila.  438. 

And  this  rule  is  only  relaxed  when  the  indictment  charges 
felony  and  there  is  a  constituent  misdemeanor  included  within 
it,  growing  out  of  the  same  transaction :  Hunter  v.  Com.,  79  Pa. 
508  ;  Com.  v.  Shutte,  180  Pa.  272. 

The  indictment  would  have  been  bad  prior  to  the  passage  of 
tiie  act  of  1885,  as  the  privilege  of  defendants  testifying  in 
tiieir  behalf  was  not  extended  to  the  misdemeanors,  perjury  and 
forgery  by  the  act  of  1872,  and  a  conviction  thereon  would  have 
been  sufficient  reason  for  a  new  trial :  Com.  v.  Toland,  11  Phila. 
488. 

Indictments  must  conform  to  the  statutes  under  which  they 
are  drawn :  Updegraff  v.  Com.,  6  S.  &  R.  8. 
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Nor  would  an  acquittal  in  this  indictment  be  a  bar  to  another 
indictment  for  the  same  act  charging  it  as  a  misdemeanor: 
Com.  V.  Dinkey,  supra ;  Hilands  v.  Com.,  114  Pa.  372. 

W.  C.  Fletcher^  with  him  JJ.  H.  Waite^  district  attorney,  and 
J.  B.  Dorris^  for  appellee. — The  alleged  defect  was  a  formal  one 
and  apparent  on  the  face  of  the  indictment,  and  no  objection 
having  been  made  on  this  ground  before  the  jury  was  sworn  and 
defendant  had  pleaded,  it  was  too  late  to  raise  the  question  on  a 
motion  in  arrest  of  judgment  or  after  the  evidence  had  closed : 
Act  of  March  31,  P.  L.  1860,  sec.  11,  P.  L.  433 ;  Com.  v.  Rough, 
78  Pa.  495 ;  Com.  v.  Frey,  50  Pa.  245. 

The  exception  that  the  statute  on  which  the  indictment  was 
founded  is  a  private  act  is  such  a  formal  defect :  Phillips  v. 
Com.,  44  Pa.  197. 

"  It  is  too  late,  after  the  def endents  are  convicted,  to  pause 
and  allege  '  truly,  we  are  convicted,  but  the  indictment  was  not 
found  in  a  formal  way.'  To  permit  such  an  expedient  would 
tend  to  encourage  attempts  by  criminals  to  first  try  the  experi- 
ment of  a  trial.  If  successful,  well ;  if  not,  then  seek  to  im- 
peach the  indictment,  while  confessedly  guilty  of  the  crime 
charged  by  it.  Such  a  procedure  is  sanctioned  neither  by  princi- 
ple nor  authority:  Com.  v.  Hughes,  11  Phila.  430. 

A  defect  that  does  not  affect  the  merits  of  the  case,  or  the 
evidence  necessary  to  be  given  to  maintain  the  indictment,  can 
be  regarded  as  only  formal:  4  Am.  &  Eng.  Ency.  of  Law, 
p.  770. 

It  being  apparent  on  the  face  of  the  indictment  that  the 
crime  would  not  amount  to  a  felony,  the  word  felonious  being 
repugnant  to  the  legal  import  of  the  offense  charged,  may  be 
rejected  as  surplusage :  1  Wharton's  Crim.  Law,  p.  175,  sec. 
175;  400  [ed.  1861.] 

The  charge  as  set  forth  in  the  indictment  absolutely  pre- 
cludes the  conclusion  that  the  defendant  was  charged  or  in- 
tended to  be  charged  with  a  felony.  The  word  "  feloniously  " 
is  mere  surplusage,  and  surplusage  is  as  innocuous  in  criminal 
as  in  civil  proceedings  and  will  be  as  readily  rejected :  Hackett  v. 
Com.,  15  Pa.  95 ;  Com.  v.  Gable,  7  S.  &  R.  423 ;  Com.  v.  Squire,  1 
Mete.  (Mass.)  258 ;  Hess  v.  State,  5  Ohio,  12 ;  People  v.  Jack- 
son, 3  HiU  (N.  Y.),  92;  People  v.  White,  22  Wend.  (N.  Y.) 
175 ;  State  v.  Sparks,  78  Ind.  166. 
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"A  formal  defect  in  an  indictment  may  be  amended  either  in 
the  court  below  or  in  the  Supreme  Court : "  Davis  v.  Com.,  4 
Cent  Rep.  711. 

Per  Corlam,  July  16, 1896 : 

Sec.  11  of  the  Criminal  Procedure  Act  of  March  81, 1860, 
(P.  L.  427)  provides  :  "  Every  objection  to  any  indictment  for 
any  formal  defect,  apparent  on  the  face  thereof,  shall  be  taken 
by  demurrer,  or  on  motion  to  quash  such  indictment  before  the 
jury  shall  be  sworn  and  not  afterward."  The  indictment  in  this 
case  charged,  in  apt  terms,  a  forgery  under  sec.  169  of  the 
act  of  March  31,  1860  (P.  L.  422),  which  is  a  misdemeanor, 
but  in  addition  to  the  words  necessary  to  charge  that  offense 
the  word  "  feloniously  "  was  inserted.  Where  it  is  apparent  on 
the  face  of  the  indictment  that  the  crime  would  not  amount  to 
a  felony,  the  word  felonious  being  repugnant  to  the  offense 
charged  may  be  rejected  as  surplusage  :  \VTi.  Cr.  L.  sec.  400, 
(ed.  1861).  This  is  in  harmony  with  our  own  decisions.  In 
Staeger  V.  Com.,  103  Pa.  469,  Justice  Paxson  said:  "There 
can  be  no  doubt  that  the  last  count  of  the  indictment  was 
framed  under  the  138th  section,  and  was  intended  to  charge 
a  misdemeanor  only.  The  pleader  however  has  inserted  the 
word  *  feloniously.'  If  the  act  charged  was  a  misdemeanor 
this  mistake  of  the  pleader  cannot  avail  after  verdict.  It  was 
surplusage,  and  if  objection  had  been  taken  at  the  trial,  could 
have  been  stricken  out.  Mere  technical  matters  which  do  not 
affect  the  merits,  receive  much  less  consideration  now  than  they 
did  a  century  ago."  This  seems  to  be  conclusive  of  the  ques- 
tion. 

The  judgment  of  the  court  of  quarter  sessions  is  affirmed, 
and  it  is  now  ordered  here  that  B.  E.  Wood  the  appellant  be 
remanded  to  the  custody  of  the  keeper  of  the  Western  Peniten- 
tiary in  the  city  and  coimty  of  Allegheny,  there  to  be  confined 
according  to  law,  and  the  sentence  of  the  court  below,  for  the 
residue  of  the  term  to  which  he  was  sentenced,  and  which  had 
not  expired  on  the  30th  day  of  March,  1896,  when  the  appeal 
in  this  case  was  entered,  and  that  the  record  be  remitted  to  the 
said  court,  with  instructions  to  carry  this  order  into  effect. 
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Commonwealth  of  Pennsylvania  v.  Frank  Adams,  Ap- 
pellant. 

Crimiiial  law — Practice,  0.  A  T. — Indictment — Murder^AssauU  and 
battery. 

The  xh^hi  upon  an  indictment  for  murder,  to  convict  the  defendant  of 
assault  and  battery  as  a  constituent  misdemeanor,  and  included  in  the  fel- 
ony is  by  implication  forbidden  by  the  act  of  March  31,  1860. 

Applying  the  legal  maxim  expressio  unius  exclusio  alterius  to  the  con- 
Btiiiction  of  this  statute,  it  is  equivalent  to  the  direction  by  the  legislature 
that  upon  ti-ial  of  any  indictment  for  murder  and  manslaughter  there  can 
be  no  conviction  for  assault  and  battery. 

Murder^Conviction  for  assatUt  on  indictment  for  murder  improper. 

Upon  full  deliberation  and  after  careful  consideration  of  all  the  author- 
ities it  is  held  by  the  Superior  Court  that  not  only  on  a  trial  for  assault 
and  battery  in  an  indictment  for  murder  is  conviction  for  assault  and 
batteiy  forbidden  by  statute,  but  that  upon  pnnciple  it  is  unfair  and  un- 
just to  the  defendant.  It  deprives  him  of  the  opportunity  and  right  to  set- 
tle the  misdemeanor  as  confeiTed  by  sec.  9,  act  March  31, 1860,  P.  L.  432; 
it  compels  him  to  defend  without  notioe  against  murder,  manslaughter,  as- 
sault with  attempt  to  commit  muixler  and,  finally,  simple  assault  and  battery, 
and  it  follows  that  his  lights  may  be  materially  affected  by  his  trial  for  a 
constituent  misdemeanor,  of  the  natui*e  of  which  he  had  no  notice,  and 
which  he  had  a  legal  right  to  settle  if  he  had  had  notice. 

Argued  May  4, 1896.  Appeal,  No.  66,  Nov.  T.,  1896,  by  de- 
fendant, from  judgment  of  O.  &  T.  Schuylkill  Co.,  Jan.  Sess., 
1896,  No.  225,  on  verdict  of  guilty  of  assault  and  battery,  upon 
indictment  for  murder.  Before  Rice,  P.  J.,  Willard,  Wick- 
ham  and  Reeder,  JJ.    Reversed. 

Indictment  for  murder.  Before  Albright,  P.  J.,  specially 
presiding. 

The  defendant,  Adams,  was  indicted  for  murder,  and  the  trial 
resulted  in  a  conviction  for  assault  and  battery. 

Additional  facts  sufficiently  appear  from  the  opinion  of  the 
Superior  Court. 

JErrors  assifffied  were  (1)  error  in  directing  the  trial  to  pro- 
ceed under  sec.  60  of  the  Criminal  Code ;  (2)  error  in  charging 
the  jury  as  follows :  "That,  under  this  evidence,  the  defendants, 
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or  either  one  of  them,  can  be  convicted  of  assault  and  wound- 
ing, because  an  indictment  charging  that  one  man  did  kill  and 
murder  another,  includes  the  charge  that  he  committed  an  as- 
sault upon  him.  So,  under  this  evidence,  you  can  say,  if  you 
so  find,  that  Frank  Adams  did  commit  an  assault  upon  the 
deceased  as  charged  in  the  indictment  and  did  wound  him — if 
you  so  find  that  the  evidence  justifies  it; "  (3)  error  in  over- 
ruling motion  in  arrest  of  judgment. 

H.  JS.  Buffinffton  and  W.  J.  Whitehouse^  for  appell^t : — There 
cannot,  on  an  indictment  for  murder,  be  a  conviction  for  simple 
assault  and  battery :  Wharton  Crim.  Law,  sec.  883 ;  Com.  v. 
(Sable,  7  S.  &  R.  433 :  Com.  v.  Harper,  14  W.  N.  C.  10 ;  Whart. 
Crim.  Law,  sees.  565-400 ;  R.  v.  Bird,  15  Jur.  N.  S.  3 ;  2  Eng. 
R.  448 ;  Hackett  v.  Com.,  15  Pa,  95 ;  U.  S.  v.  Sharp,  1  Peters 
C.  C.  R.  131,  Whart.  Crim.  Law,  sec.  383. 

Such  a  trial  for  assault  and  battery  in  an  indictment  for  mur- 
der is  unfair  and  unjust  to  the  defendant,  since  it  deprives  him 
of  the  opportunity,  right  and  privilege  to  settle  the  misdemeanor : 
Act  of  March  31, 1860. 

Edgar  W,  Bechtel^  district  attorney,  for  appellee,  relied  on 
Hunter  v.  Commonwealth,  79  Pa.  503 ;  Henwood  v.  Com.,  52 
Pa.  424 ;  Com.  v.  Lewis,  140  Pa.  561 ;  Com.  v.  Parker,  146  Pa. 
343. 

Opinion  by  Reedeb,  J.,  July  16, 1896 : 

The  defendants  were  indicted  for  murder.  The  indictment 
consisted  of  but  a  single  count,  that  of  murder  in  the  first  degree. 
The  case  was  called  for  trial  in  the  court  of  oyer  and  terminer, 
and,  before  the  testimony  of  the  commonwealth  closed,  the  fact 
was  developed  by  the  testimony  of  the  physicians  called  by  the 
commonwealth  that  the  deceased  had  died  from  pneumonia,  and 
not  from  an  external  injury.  At  the  suggestion  of  the  learned 
judge,  the  charge  of  homicide  against  the  defendants  was  aban- 
doned, but  the  trial  was  directed  to  proceed  upon  the  charge  of 
assault  and  battery.  The  jury  found  Frank  Adams  guilty  and 
Charlee  Bendigo  and  Isaac  Bendigo  not  guilty. 

There  is  but  one  question  presented  for  our  consideration 
under  the  assignments  of  error,  namely,  on  an  indictment  for 
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murder,  a  crime  triable  exclusively  in  the  court  of  oyer  and  ter- 
miner, can  there  be  a  conviction  of  an  assault  and  battery  ? 

The  general  rule  is  well  settled  that,  upon  an  indictment 
charging  a  particular  crime,  the  defendant  may  be  convicted  of 
a  lesser  crime  included  within  it.  But  this  rule  originally  was 
restricted  to  crimes  of  the  same  grade  or  degree,  for  it  was  long 
held  in  England  that  upon  an  indictment  for  a  felony  there 
could  be  no  conviction  of  a  misdemeanor :  Rex  v.  Cross,  Ld. 
Raym.  711 ;  2  Hawk.  chap.  47,  sec.  6 ;  1  Chit.  C.  L.  251,  639. 

This  general  rule,  however,  has,  in  later  years,  been  much 
modified  by  legislation  and  judicial  determination.  In  England, 
by  the  stat.  1  Vict.  chap.  85,  upon  an  indictment  charging  a 
felony,  a  conviction  may  be  had  for  a  constituent  misdemeanor. 
In  this  state  it  was  enacted  that  ^^  If  upon  the  trial  of  any  indict- 
ment for  felony,  except  murder  or  manslaughter,  the  indictment 
shall  allege  that  the  defendant  did  cut,  stab  or  wound  any  per- 
son, and  the  jury  shall  be  satisfied  that  the  defendant  is  guilty 
of  the  cutting,  stabbing  or  wounding  charged  in  such  indict- 
ment, but  are  not  satisfied  of  his  guilt  of  the  felony  charged, 
then  and  in  every  such  case  the  jury  may  acquit  of  such  felony 
and  find  him  guilty  of  a  misdemeanor  in  unlawfully  cutting, 
stabbing  or  wounding : "  Act  of  March  31,  1860,  sec.  99,  P.  L. 
407. 

It  is  provided  by  the  act  of  19tli  of  May,  1887,  Purdon  535, 
pi.  367,  P.  L.  128,  that  upon  a  trial  for  rape,  it  appearing  that 
the  child  was  not  of  good  repute,  and  the  carnal  knowledge 
was  with  her  consent,  the  defendant  can  be  acquitted  of  the 
rape,  and  convicted  of  the  fornication  alone.  In  an  indictment 
for  manslaughter,  the  district  attorney  may  charge  both  volun- 
tary and  involuntary  manslaughter  in  the  same  indictment,  and 
the  jury  may  acquit  the  defendant  of  one  and  find  him  or  her 
guilty  of  the  other  charge :  Act  of  March  31, 1860,  Purdon, 
512,  pi.  236,  P.  L.  439,  sec.  20.  One  indicted  for  murder  only 
cannot  be  convicted  of  involuntary  manslaughter:  Common- 
wealth V.  Gable,  7  S.  &  R.  433 ;  Commonwealth  v.  Bilderback, 
2  Pars.  447 ;  Walters  v.  Commonwealth,  44  Pa.  135. 

The  old  common  law  rule  that  there  can  be  no  joinder  of  a 
misdemeanor  with  a  felony  in  the  same  indictment,  has  been 
much  modified  also  by  judicial  decisions.  In  1772,  one  Henry 
Carr  was  convicted  of  assault  with  intent  to  ravish  upon  an 
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indictment  peculiar  in  form  charging  both  rape  and  an  assault 
with  intent.  In  Harman  v.  Commonwealth,  12  S.  &  R.  69,  an 
indictment  for  rape  with  a  count  for  assault  with  intent  was 
held  to  be  a  proper  joinder.  In  Stevick  v.  The  Commonwealtli, 
78  Pa.  460,  it  was  held  that  in  an  indictment  for  rape,  joinder 
of  counts  for  assault  and  battery  with  intent  to  commit  rape 
and  fornication  was  proper. 

It  will  be  noticed  that  in  all  these  cases  the  question  for  the 
consideration  of  the  court  was,  whether  there  was  a  proper 
joinder  of  counts  for  misdemeanor  and  felony  in  the  same  in- 
dictment. It  might  perhaps  be  argued  with  considerable  force 
that  the  question  presented  by  a  case  such  as  this,  where,  upon 
an  indictment  charging  a  felony,  the  defendant  was  convicted 
of  the  constituent  misdemeanor  without  his  being  charged  there- 
with in  a  separate  count,  differs  very  materially  from  the  ques- 
tion presented  for  the  consideration  of  the  court  and  determined 
by  them  in  the  above  cases.  We,  for  the  purposes  of  this  case, 
however,  do  not  propose  to  discuss  that  question.  The  widest 
departure  from  the  common  law  rule  in  the  decisions  of  Penn- 
sylvania was  that  rendered  by  Justice  Paxson  in  the  case  of 
Hunter  v.  Commonwealth,  79  Pa.  508.  That  was  an  indict- 
ment for  a  felonious  assault.  Upon  the  trial  of  the  indictment 
containing  the  one  count  charging  a  felony,  the  jury  acquitted 
the  defendant  of  the  felony,  but  found  the  defendant  guilty  of 
an  assault.  The  single  question  for  the  consideration  of  the 
court  was  whether  the  jury  could  acquit  of  the  felony  and  con- 
vict of  the  constituent  misdemeanor. 

In  rendering  the  opinion.  Justice  Paxson  sajrs :  "  We  are  in 
no  doubt  as  to  the  rule  of  common  law.  .  .  .  The  reason  of 
the  .rule  was  that  persons  indicted  for  misdemeanor  were  en- 
titled to  certain  advantages  at  the  trial,  such  as  the  right  to 
make  a  full  defense  by  counsel  to  have  a  copy  of  the  indictment 
and  a  special  jury,  privileges  not  accorded  to  those  indicted 
for  felony.  It  is  apprehended  these  reasons  no  longer  exist 
in  England,  at  least  not  to  the  extent  formerly,  for  or  by  the 
statute,  1  Vict.  chap.  85.  sec.  11,  Lord  Denman's  act,  the  rule 
itself  has  been  abolished,  and  now,  upon  a  bill  charging  a  felony, 
a  conviction  can  be  had  for  a  constituent  misdemeanor.  It  is 
clear  the  reason  of  the  rule  has  no  application  in  this  state.  On 
the  contrary,  the  advantages,  if  any,  upon  the  trial  ai*e  all  in 
Vol.  n— 4 
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favor  of  those  charged  with  a  felony.  .  .  .  The  general  rule  is 
well  settled  that  upon  an  indictment  charging  a  particular  crime 
the  defendant  may  be  convicted  of  a  lesser  offense  included 
within  it.  Thus,  upon  an  indictment  for  murder,  a  prisoner  may 
be  convicted  of  manslaughter.  A  person  charged  with  burglary 
may  be  convicted  of  larceny  if  the  proof  fail  of  breaking  and 
entering.  A  person  charged  with  seduction  may  be  convicted 
of  fornication.  Dinkey  v.  Commonwealth,  5  Harris,  127.  When 
persons  are  indicted  for  riotous  assault  and  battery,  they  may  be 
convicted  of  assault  and  battery  only :  5  Barr,  83.  When  the 
charge  is  assault  and  battery,  a  conviction  may  be  had  for  as- 
sault. Instances  of  this  kind  might  be  multiplied  indefinitely 
if  necessary.  The  common  law  rule,  that  a  felony  and  mis- 
demeanor cannot  be  joined  in  the  same  indictment  had  its 
foundation  in  substantially  the  same  reasons  as  the  rule  under 
discussion,  yet  we  have  seen  that  it  was  departed  from  in  Har- 
man  v.  Commonwealth,  12  S.  &  R.  69.  Since  then  it  has  been 
constantly  undermined.  In  Henwood  v.  Com.,  2  P.  F.  Smith, 
424,  it  was  said  by  Agnew,  J.,  that  *  the  English  rule  against 
the  joinder  of  a  felony  and  misdemeanor  in  the  same  indictment 
has  been  greatly  modified  by  modem  decisions.  It  would  be 
going  too  far  to  say  now  that  it  exists  in  any  case,  except  it  is 
where  the  offenses  are  repugnant  in  their  nature  and  legal  in- 
cidents, and  the  trial  and  judgment  so  incongruous  as  to  tend 
to  deprive  the  defendant  of  some  legal  advantage,'  citing  Reg.  v. 
Ferguson,  29  Eng.  L.  &  E.  536 ;  Harman  v.  Commonwealth, 
supra ;  State  v.  Hooker,  17  Vermont,  658 ;  State  v.  Boyle,  1 
McMuUen,  101.  I  regard  it,  therefore,  as  the  well  settled  rule 
in  this  state  that  a  felony  triable  in  the  quarter  session  may  be 
joined  in  the  same  indictment  with  a  misdemeanor  growing  out 
and  a  part  of  the  same  transaction.  Whether  a  misdemeanor 
may  be  joined  in  the  same  indictment  with  a  felony  which  is 
triable  exclusively  in  the  oyer  and  terminer  is  a  question  about 
which  I  express  no  opinion,  as  the  principle  is  not  involved  in 
this  case." 

The  application  of  the  provision  of  the  act  of  March  31, 1860, 
P.  L.  407,  is  not  discussed  by  Justice  Paxson  in  the  above 
opinion.  He  rests  his  decision  upon  general  legal  principles. 
The  consideration  which  should  operate  in  controlling  the  court, 
as  to  whether  there  was  a  proper  joinder  of  counts  of  misde- 
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meaner  and  felony  in  the  same  indictment,  where  the  facts 
constituting  the  offense  are  the  same,  and  the  one  offense  is 
included  in  the  other,  or  the  conviction  of  a  defendant  for  its 
constituent  misdemeanor  in  an  indictment  for  felony,  seems  to 
be  governed  and  controlled  by  the  rule  that,  if  the  trial  and 
]U(^ment  tend  to  deprive  the  defendant  of  some  legal  advan- 
tage, the  joinder  is  improper  and  should  not  be  permitted  by 
the  court 

In  Harman  v.  Commonwealth,  12  S.  &  R.  70,  it  was  said 
'^  That  where  two  offenses  are  charged,  if  the  defendant  can 
make  it  appear  this  mode  of  proceeding  will  subject  him  to  im- 
reasonable  difficulty  or  embarrassment  on  his  trial,  the  court 
have  it  in  their  power  to  protect  him,  by  quashing  the  indict^ 
ment  or  compelling  the  prosecutor  to  elect  on  which  count  he 
will  proceed,  and  discharge  the  defendant  from  the  other." 

This  was  cited  with  approval  by  the  Supreme  Court  in  Hen- 
wood  and  Amey  V.  Conmionwealth,  52  Pa.  424 ;  Conmaonwealth 
V.  Birdsall,  69  Pa-  482 ;  Stevick  v.  Commonwealth,  78  Pa.  460 ; 
Hunter  v.  Commonwealth,  79  Pa.  603. 

'  It  will  be  seen  from  the  authorities  cited  that  no  one  of  the 
exceptions  to  the  old  rule  of  common  law  has  ever  gone  so  far 
as  to  say  that,  in  an  indictment  containing  but  a  single  coimt 
— that  for  murder  in  the  first  degree — there  can  be  a  conviction 
of  an  assault  and  battery  as  a  constituent  misdemeanor.  If  we 
apply  to  this  case  the  rule  laid  down  in  the  cases  last  above 
cited  by  us  in  this  opinion,  and  can  find  that  there  was  any 
injury  to  the  rights  of  the  defendant  by  reason  of  his  trial  for 
a  constituent  misdemeanor  after  the  evidence  had  shown  that 
tiiere  could  be  no  conviction  of  the  felony,  then  this  judgment 
should  be  set  aside.  Upon  deliberation,  we  think  that  the  trial 
for  assault  and  battery  in  an  indictment  for  murder  is  unfair 
and  unjust  to  the  defendant.  It  deprives  him  of  the  opportun- 
ity and  right  to  settle  the  misdemeanor,  as  conferred  by  sec.  9, 
act  of  March  81, 1860.  It  compelled  the  defendant  to  defend 
without  notice  against  murder,  manslaughter,  assault  with  at- 
tempt to  commit  murder,  and,  finally,  simple  assault  and  battery ; 
and  we  think,  therefore,  his  rights  were  materially  affected  by 
his  trial  for  a  constituent  misdemeanor,  of  the  nature  of  which 
he  had  no  notice,  and  which  he  had  the  legal  right  to  settle  if 
he  had  had  notice. 
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In  addition  to  this,  we  think  that  tlie  right,  upon  an  indict- 
ment for  murder,  to  convict  the  defendant  of  assault  and  bat- 
tery as  a  constituent  misdemeanor,  and  included  in  the  felony, 
is  by  implication  forbidden  by  statute.  The  act  of  March  31, 
1860,  P.  L.  407,  provides,  that  "If  upon  the  trial  of  any 
indictment  for  felony,  except  murder  or  manslaughter,  the  in- 
dictment shall  allege  that  the  defendant  did  cut,  stab  or  wound 
any  person,  and  the  jury  shall  be  satisfied  that  the  defendant  is 
guilty  of  the  cutting,  stabbing  or  wounding  charged  in  such  - 
indictment,  but  are  not  satisfied  of  the  guilt  of  the  felony 
charged,  then  and  in  every  such  case  the  jury  may  acquit  of 
such  felony  and  find  him  guilty  of  a  misdemeanor  in  unlawfully 
cutting,  stabbing  or  wounding.'*  This  statute  specially  pro- 
vides that  in  an  indictment  for  felonious  assault  and  battery, 
there  may  be  a  conviction  of  a  species  of  assault  and  battery, 
except  in  cases  of  murder  and  manslaughter. 

Applying  the  legal  maxim  expressio  unius  exclusio  alterius 
to  the  construction  of  this  statute,  it  is  equivalent  to  the  direc- 
tion by  the  legislature  that,  upon  the  trial  of  any  indictment 
for  murder  and  manslaughter,  there  can  be  no  conviction  for 
assault  and  battery. 

The  verdict  in  this  case  it  will  be  noticed  is  that  "  Frank 
Adams  did  assault  Benjamin  Zeiders  as  charged  in  the  indict- 
ment and  then  and  there  did  unlawfully  wound  him  and  there- 
fore ....  is  guilty  of  assault  and  battery  in  manner  aforesaid." 
It  is  provided  by  the  act  of  31st  of  March,  1860,  sec.  98,  Purdon, 
477,  pi.  31,  P.  L.  407,  that  if  any  person  shall  unlawfully  cut, 
stab  or  wound  any  other  person  every  such  person  shall  be 
guilty  of  a  misdemeanor.  This  is  aggravated  assault  and  bat- 
tery and  is  the  misdemeanor  the  conviction  of  which  is  permit- 
ted by  the  act  of  March  31, 1860,  Purdon  559,  pi.  62,  under  an 
indictment  for  a  felony  but  which  is  forbidden  by  the  very 
terms  of  that  act  in  indictments  for  murder  and  manslaughter. 
While  the  commonwealth  is  pleased  to  call  this  a  verdict  for 
assault  and  battery,  in  point  of  fact  the  verdict  is  guilty  of  an 
aggravated  assault  and  battery,  a  misdemeanor,  the  conviction 
for  which  is  forbidden  by  the  terms  of  the  act  referred  to. 
Even  if  this  were  not  the  verdict,  it  would  be  curious  if  in  an 
indictment  for  murder  there  could  be  no  conviction  of  aggra- 
vated assault  and  battery  and  yet  there  could  be  a  conviction  of 
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simple  assault  tod  battery.  It  would  seem  that  when  the  leg- 
islature provided  that  there  should  be  no  conviction  of  aggra- 
vated assault  and  battery  in  indictments  for  murder,  it  was  the 
legislature's  intention  to  also  forbid  conviction  of  assault  and 
battery  of  lesser  degree.  So  that,  whether  we  apply  to  the 
determination  of  this  question  the  test  as  indicated  in  the 
authorities  already  cited  in  regard  to  the  injury  to  the  defend- 
ant's rights  upon  the  trial,  or  the  construction  of  the  statute 
last  above  cited,  in  either  event  we  would  have  to  decide  that, 
upon  an  indictment  for  murder,  there  can  be  no  conviction  of 
aggravated  assault  and  battery,  or  simple  assault  and  battery. 

The  judgment  of  the  court  below  is,  therefore,  reversed,  and 
it  is  ordered  that  the  defendant  be  discharged  from  imprison- 
ment, unless  there  is  other  cause  for  his  detention. 


Application  of  Levi  M.  Lauck  for  Distiller's  License. 

Liquor  la/w — Refusal  of  distiller^ s  license — Legal  reason. 

It  is  within  the  discretion  of  the  quarter  sessions  to  refuse  a  distiller's 
license  because  the  court  is  not  satisfied  that  the  place  can  be  and  will  be 
operated  as  a  distilleiy.  Such  reason  so  assigned  is  a  legal  reason  justify- 
iDg  the  discretion  of  the  court  below  and  will  not  be  reviewed  by  the  appel- 
late court.  The  question  whether  the  appellate  court  would  have  reached 
the  same  conclusion  as  the  court  below  is  not  pertinent. 

Liquor  law^Refusal  of  license — Discretion  of  court. 

The  decision  as  to  whether  a  license  shall  be  granted,  including  the 
decision  of  questions  of  fact,  is  vested  in  the  court  of  quarter  sessions 
and  not  in  the  Superior  Court. 

Liquor  law — Judicial  discretion — Jurisdiction  in  Superior  Court. 
It  is  not  intended  by  the  law  that  there  should  be  an  appeal  from  the 
discretion  of  the  quarter  sessions  to  the  discretion  of  the  appellate  court. 

Practice,  Superior  Court— Error— Rehearing^Iteview. 
An  application  for  a  rehearing  is  like  a  motion  for  a  new  trial  and  re- 
fusal thereof  is  not  reviewable  upon  appeal. 

Argued  May  4,  1896.  Appeal,  No.  2,  March  T.,  1897,  by 
petitioner,  from  the  decree  of  Q.  S.  Cumberland  Co.,  refusing 
a  distiller's  license.  Before  Rice,  P.  J.,  Willard,  Wickham, 
Beavsb  and  Reeder,  J  J.    Affirmed. 
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Petition  of  appellant  for  a  distiller^s  license  under  provisions 
of  act  of  assembly  approved  June  9, 1891,  P.  L.  257.    Before 

E.  W.  BlDDLE,  p.  J. 

The  opinion  of  the  court  below,  refusing  a  license,  was  as 
follows : 

The  present  petitioner  is  the  lessee  of  what  is  known  as  the 
Newville  Distillery,  the  owner  of  which  is  E.  P.  Huntsberger. 
At  the  license  court  last  year  a  petition  for  a  license  was  pre- 
sented by  Mr.  Huntsberger  and  the  prayer  thereof  was  refused 
for  reasons  which  appeared  in  an  opinion  filed,  from  which  we 
quote  the  following  : 

"  The  applicant  E.  P.  Huntsberger  was  granted  a  distiller's 
license  under  the  act  of  June  9, 1891,  in  February,  1898,  and 
again  in  February,  1894,  yet  he  has  not  to  the  present  date 
distilled  a  drop  of  liquor.  The  opinion  of  the  court  shows  that 
license  was  granted  to  him  in  1894  only  after  the  failure  to 
operate  the  distillery  had  been  fully  explained  by  affidavit  and 
*  assurances  given  that  the  present  application  is  in  good  faith.* 
It  appears  that  the  confidence  of  the  court  has  been  misplaced 
and  we  will  in  consequence  not  again  intrust  him  with  a  license. 
An  applicant  is  not  entitled  to  a  license  for  a  distillery  which 
does  not  distil." 

It  is  now  urged  however  by  counsel  for  Mr.  Lauck  that  a 
license  should  be  granted  to  him,  inasmuch  as  he  is  not  con- 
nected in  any  way  with  the  matters  referred  to  in  the  foregoing 
opinion  and  there  is  no  allegation  against  his  personal  fitness. 

A  large  remonstrance  has  been  filed,  signed  by  citizens  of 
Newville  and  vicinity  praying  that  the  license  shall  be  refused 
for  various  reasons  which  are  set  forth.  Among  these  is  the 
suggestion  that  the  court  has  no  guarantee  that  the  petitioner 
will  do  otherwise  than  his  predecessor  did,  and  the  statement 
that  there  has  been  much  less  drunkenness  and  crime  in  New- 
ville and  vicinity  during  the  times  when  the  "  so  called  dis- 
tillery "  has  not  been  licensed. 

We  have  great  doubt  whether  the  Newville  Distillery  can  be 
successfully  or  profitably  operated.  If  it  can  be,  it  is  a  singular 
fact  that  the  plant,  which  is  an  old  one,  has  lain  idle  for  many 
years  and  that  during  the  years  when  it  was  licensed  no  liquor 
was  made  on  the  premises.    The  course  of  our  duty  in  this  case 
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is  clear,  and  that  is  to  refuse  a  license  to  the  Newville  {dant 
until  it  shall  be  shown  to  the  court  that  it  can  be  and  will  be 
operated  as  a  distillery.  The  law  docs  not  contemplate  that 
license  shall  be  granted  in  a  case  of  this  kind. 

And  now  January  28,  1896,  after  a  hearing,  a  license  is 
refused  for  the  reasons  indicated  in  the  foregoing  opinion. 

The  opinion  on  the  application  for  a  rehearing  was  as  follows : 

The  act  of  June  9, 1891,  under  which  distiller's  licenses  are 
granted,  provides  that  the  court  "shall  fix  by  rule  or  standing 
order  a  time  at  which  application  for  such  licenses  shall  be 
heard,  at  which  time  all  persons  applying  or  making  objections 
to  applications  for  licenses  may  be  heard  by  evidence,  petition, 
remonstrance  or  counsel,"  and  by  a  rule  of  court  in  this  county 
the  last  Monday  of  January  of  each  year  has  been  designated 
as  the  date  upon  which  applications  will  be  heard. 

Upon  the  day  appointed,  January  27,  last,  the  petitioner  and 
the  remonstrancers  were  heard  by  coimsel  and  a  license  was 
refused  on  the  following  day  for  the  reason  set  forth  in  an 
opinion  which  was  filed  with  the  decree.  The  present  petitioner 
\vBS  not  held  responsible  for  the  acts  of  his  landlord,  but  he  was 
visited  with  knowledge  of  the  fact  that  the  old  plant  for  which 
he  asked  a  license  had  not  manufactured  any  liquor  for  many 
years  (notwithstanding  the  fact  that  from  February,  1893,  to 
February,  1895,  its  proprietor  held  a  distiller's  license  from  this 
court),  and  further  that  the  remonstrance  on  file  referred  to  the 
plant  as  the  "so  called  distillery." 

It  was  manifest  that  a  serious  doubt  existed  as  to  whether 
there  was  in  Newville  a  distillery  which  could  be  operated,  and  it 
became  the  petitioner's  duly  to  show  that  there  was  such  a  dis- 
tillery there.  The  applications  in  all  of  the  license  cases  were 
acted  upon  on  February  28,  the  court's  intention  being  to  finally 
dispose  of  the  whole  question  for  one  year,  and  it  would  be 
against  our  settled  policy  to  start  an  inquiry,  at  a  date  subse- 
quent to  the  close  of  the  license  court,  into  facts  bearing  upon 
the  condition  of  the  property.  The  proper  time  to  inaugurate 
such  an  inquiry  will  be  at  the  next  license  court. 

The  prayer  of  the  petition  is  refused. 

Hrrors  assigned  were  (1)  decree  refusing  license ;  (2)  decree 
refusing  petition  for  rehearing  and  reconsidei-ation  of  petition 
for  license,  quoting  both  decrees  in  full. 
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A.  0-.  Miller^  John  R.  Miller  with  him,  for  appellant. — The 
refusal  must  be  for  legal  reasons  and  based  upon  competent  evi- 
dence: Dobemeck's  App.,  1  Super.  Ct.  99;  Gross's  License, 
161  Pa.  344 ;  Gemas'  License,  169  Pa.  43.  See  also  American 
Brewing  Co.'s  License,  161  Pa.  378 ;  Johnson's  License,  156 
Pa.  322. 

Geo.  Edward  Mills  and  R.  M,  Henderson^  for  appellee. — The 
court  has  a  discretion  as  to  the  place :  Nordstrom's  Petition, 
127  Pa.  542;  Johnston's  License,  13  C.  C.  584. 

Opinion  by  Rice,  P.  J.,  July  16, 1896 : 

The  preceedings  in  this  case,  as  shown  by  the  record,  were 
entirely  regular  in  form.  The  only  ques.tion  for  our  considera- 
tion is  whether  the  record  shows  such  a  palpable  and  gross  abuse 
of  the  discretionary  power  vested  in  the  court  below,  as  would 
justify  a  reversal  of  its  action  by  an  appellate  tribunal,  exercis- 
ing the  limited  revisory  jurisdiction  given  by  the  writ  of  cer- 
tiorari. The  order  by  the  court  below  reads  as  follows :  "  And 
now  January  28th,  1896,  after  a  hearing,  a  license  is  refused  for 
the  reasons  indicated  in  the  foregoing  opinion."  Assuming  for 
the  purposes  of  the  present  discussion  that  this  order  brought 
upon  the  record  the  reasons  assigned  by  the  court  in  its  written 
opinion,  and  made  them  subject  to  review,  it  must  also  be 
assumed  that  the  conclusions  of  fact  upon  which  those  reasons 
are  based  and  which  moved  the  discretion  of  the  court  are  cor- 
rect. The  evidence  is  not  before  us,  and  could  not  be  considered 
if  it  were,  because  it  is  not  part  of  the  record.  Briefly  the  facts 
as  stated  in  the  opinion  are  as  follows :  The  owner  of  the  dis- 
tillery for  which  the  license  was  asked  is  E.  P.  Huntsberger. 
He  was  granted  a  license  in  1893.  When  he  applied  for  a 
renewal  of  his  license  in  1894,  it  appeared  that  no  liquors  had 
been  manufactured  on  the  premises  during  the  preceding  year, 
and  license  was  again  granted  to  him  only  after  the  failure  to 
operate  the  distillery  had  been  fully  explained  by  affidavit  and 
assurances  were  given  that  the  present  application  was  in  good 
faith.  In  1895  he  again  applied  for  a  license,  but  it  appearing 
that  the  place  had  not  been  operated  as  a  distillery  the  court 
refused  the  license,  saying  inter  alia :  "  It  appears  that  the  con- 
fidence of  the  court  has  again  been  misplaced  and  we  will  in 
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consequence  not  again  intrust  him  with  a  license.  An  appli- 
cant is  not  entitled  to  a  license  for  a  distillery  which  does  not 
distill."  If,  on  such  a  record  as  this,  we  may  look  into  the 
opinion  of  the  court  to  ascertain  the  reasons  which  moved  it,  we 
must  take  the  opinion  as  a  whole,  and  this  history  of  what  had 
occurred  in  preceding  years  is  a  part  of  it.  When  the  present 
application  came  on  for  hearing,  a  remonstrance  signed  by  four 
hundred  persons  residing  in  the  vicinity  was  presented  to  the 
court,  in  which  it  was  suggested  and  alleged,  amongst  other 
things,  that  the  court  had  no  guarantee  that  the  applicant  would 
do  otherwise  than  the  former  applicant  did,  and  simply  sell 
liquors  by  wholesale  as  did  the  otiier  proprietors,  and  that  this 
application  was  "  simply  the  attempt  to  wholesale  liquors  under 
the  guise  of  a  distiller's  license."  The  court  below  could  not, 
and  evidentiy  did  not  assume  the  truth  of  all  the  matters  of  fact 
alleged  in  the  remonstrance,  nor  do  we  assume  it.  We  refer 
to  the  allegations  solely  for  the  purpose  of  showing  the  propriety 
of  an  investigation  as  to  other  matters  beyond  the  citizenship 
and  character  of  the  applicant.  No  case  has  yet  decided  that 
imder  the  act  of  1891,  any  citizen  of  the  United  States  of 
temperate  habits  and  good  moral  character  is  entitled  as  a  mat- 
ter of  right  to  a  distiller's  license  for  any  place  that  he  may  see 
fit  to  designate,  upon  filing  a  regular  petition  and  bond.  A 
proper  exercise  of  judicial  discretion  might  under  some  circum- 
stances warrant,  if  it  did  not  require,  an  inquiry  into  the  suit- 
ableness (not  the  necessity)  of  the  place,  for  the  business.  Was 
it  then  an  arbitrary  or  unreasonable  exercise  of  discretionary 
power,  in  view  of  the  issue  raised  by  the  remonstrance,  and  the 
manner  in  which  the  place  had  been  conducted  by  the  owner, 
and  former  licensee  of  the  premises,  for  the  court  to  require 
satisfactory  proof  that  the  place  could  be  and  would  be  operated 
as  a  distillery,  and  to  refuse  a  license  because  such  proof  was 
not  furnished?  We  think  not.  A  distiller's  license  confers 
the  privileges  of  a  wholesaler  so  far  as  liquor  manufactured  by 
himself  is  concerned.  He  is  not  limited  to  sales  to  other  dealers, 
but  may  sell  in  quantities  not  less  than  one  gallon  to  any  one. 
Having  regard  to  the  expressed  purpose  of  the  license  laws, 
there  is  much  the  same  reason  for  regulating  his  business,  when 
he  sells  in  such  quantities,  as  for  regulating  that  of  the  whole- 
saler.   He  may  sell  liquor  of  his  own  manufacture,  in  original 
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packages  of  not  less  than  forty  gallons,  without  being  licensed 
by  the  court,  but,  if  he  desires  to  sell  in  less  quantities,  he  comes 
within  the  regulating  and  restraining  provisions  of  the  license 
laws  and  must  apply  to  the  court  and  must  set  forth  in  his 
application  the  particular  place  for  which  license  is  desired.  The 
privileges  conferred  by  a  license  being  so  nearly  like  those  which 
an  ordinary  dealer  has  under  a  wholesale  license,  the  legislature 
has  seen  fit  to  place  it  in  the  discretionary  power  of  the  court  to 
determine  whether  he  shall  have  them.  But  he  obtains  them 
on  less  severe  terms  than  are  imposed  on  the  wholesaler.  He 
may  have  them  without  proving  that  his  place  is  necessary  for 
the  accommodation  of  the  public  because  he  is  a  manufacturer : 
Gemas'  Appeal,  169  Pa.  43 ;  Dobemeck's  Appeal,  1  Pa.  Supe- 
rior Ct.  99. 

Hence  the  court  ought  to  be  satisfied  that  the  place  for  which 
license  is  desired  is  a  genuine  distillery,  where  the  applicant 
can  and  will  conduct  the  business  of  a  manufacturer  only,  and 
not  that  of  a  wholesaler,  under  cover  of  a  distiller's  license. 
The  averments  of  the  petition  did  not  preclude  inquiry  as  to 
those  matters,  and  the  conduct  of  the  place  by  the  owner  and 
former  licensee  of  the  premises  was  pertinent  thereto.  This 
was  not  visiting  the  consequences  of  his  derelictions  and  breach 
of  faith  with  the  court  upon  his  lessee,  the  present  applicant, 
but  was  a  legitimate  reason  for  a  more  rigid  inquiry  into  the 
suitableness  of  the  place,  and  the  bona  fides  of  the  application 
than  under  other  circumstances  might  have  been  required.  We 
do  not  qualify  anything  that  was  said  or  decided  in  Dobemeck's 
Appeal.  There  the  reasons  for  refusing  the  license  were  that 
(1)  the  place  was  not  necessary ;  (2)  that  the  applicant  was 
not  a  resident  of  the  county ;  (3)  that  the  owner  of  the  prem- 
ises (the  brother  of  the  applicant)  while  holding  a  license  some 
eight  years  before,  had  been  convicted  of  a  violation  of  the  law. 
We  hold  that  these  were  not  legal  and  valid  reasons  for  refus- 
ing a  brewer's  license  to  the  applicant.  Here  the  license  was 
refused,  not  because  the  owner  and  former  licensee  had  violated 
the  law,  but  because  the  court  was  not  satisfied  that  the  place 
could  be  and  would  be  operated  as  a  distillery.  The  failure  of 
the  owner  to  so  operate  it,  although  holding  a  license  from  the 
court,  was  a  pertinent  circumstance.  The  two  cases  are  radi- 
cally different. 
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Whether  we  would  have  reached  the  same  conclusion  that  the 
court  below  did,  is  not  the  question.  The  discretion,  includ- 
ing the  decision  of  questions  of  fact,  is  not  vested  with  us  but 
in  the  court  of  quarter  sessions. 

As  we  have  had  occasion  to  say  in  other  cases,  it  never  was 
intended  that  there  should  be  an  appeal  from  the  discretion  of 
that  court  to  the  discretion  of  the  Supreme  Court  or  of  this 
court.  The  question  for  us  is  whether  there  was  a  clear  abuse 
of  discretion — a  refusal  of  the  license  arbitrarily,  and  without 
reason,  or  for  a  reason  which  is  clearly  not  a  legal  reason,  and 
which  ought  not  to  have  influenced  the  action  of  the  court 
under  the  circumstances  of  the  particular  case.  Notwithstand- 
ing the  very  earnest  argument  of  the  appellant's  counsel,  we  are 
not  convinced  that  this  is  such  a  case.  The  order  of  January  28, 
refusing  the  license,  was  unconditional  and  final.  An  applica- 
tion for  a  rehearing  is  like  a  motion  for  a  new  trial,  and  a  re- 
fusal thereof  is  not  reviewable  on  appeal. 

The  specifications  of  e;rror  are  overruled  and  the  order  is 
affirmed  at  the  costs  of  the  appellant. 


Commonwealth  of  Pennsylvania  v.  George  W.  Kerns 
&  Bro.,  Appellants. 

Liquor  XaiD-^R^usal  of  license — Presumption  of  legal  reason. 

It  is  not  essential  that  the  license  couit  should  set  out  on  the  record  its 
reasons  for  refusing  a  license.  In  its  investigations  it  is  not  limited  nor 
confined  to  the  objections  stated  in  the  remonstrance.  Under  the  license 
system  the  legislature  has  imposed  on  the  couits  of  quailer  sessions  the 
duty  of  hearing  and  acting  upon  license  applications,  and  the  power  judi- 
cially to  grant  or  refuse  is  lodged  there.  The  legal  presumption  is  that 
the  matter  was  considered  and  decided  within  the  statutoiy  provisions ; 
and  that  after  a  hearing  resulting  in  a  refusal  of  the  license,  there  was  a 
legal  reason  foi*  the  decree. 

Liquor  law— Appellate  jurisdiction  of  Superior  Court— Mandamus  re- 
fused, 

A  petition  for  a  bottler's  license  was  refused  in  the  following  decree : 
**  On  motion  of  petitioner  and  after  hearing  in  open  court,  it  is  ordered 
that  the  prayer  of  the  petitioner  be  refused."  Held,  that  a  mandamus  re- 
quiring the  judges  of  the  quarter  sessions  to  gi'ant  the  license  cannot  be 
awarded.     The  appellate  couit  has  many  times  held  that  where  the  indi- 
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vidual  opinion  of  the  license  judge  is  the  basis  of  the  refusal  such  opinion 
cannot  be  'reviewed,  and  that  when  judicial  action  has  been  had,  a  man- 
damus does  not  lie  to  control  such  judicial  discretion  although  the  appel- 
late court  may  reverse  where  an  illegal  reason  is  actually  assigned  of 
record.  Where  no  such  reason  is  assigned  the  presumption  is  that  the 
judicial  action  was  based  on  a  compliance  with  the  statutory  provisions. 

Argued  April  22, 1896.  Appeal,  No.  72,  Nov.  T.,  1896,  by 
George  W.  Kerns  &  Bro.,  petitioners  from  the  judgment  of 
Q.  S.  Philadelphia  Co.,  refusing  bottler's  license.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reedeb,  Oblady 
and  Smith,  JJ.    Affirmed. 

Petition  for  a  bottler's  license. 

The  petition  was  duly  presented  and  bond  filed.  A  remon- 
strance was  filed  by  the  Law  &  Order  Society,  alleging  belief 
that  the  applicants  are  not  proper  persons  to  receive  such  a 
license,  because  during  the  present  license  year,  while  licensed 
as  bottlers,  the  remonstrants  are  informed  and  expect  to  prove 
that  they  sold  or  furnished  liquor  to  persons  who  maintain 
illegal  places  where  liquor  was  sold  without  a  license.  The 
court  below  refused  the  license,  finding  no  reason  for  said  action. 

Error  assigned  was  "in  refusing  the  license  of  George  W. 
Kerns  &  Bro.  to  sell  liquor  at  wholesale  as  bottlers." 

Qeorge  Bradford  Carr^  for  appellant. 
Lewis  D,  Vail^  for  appellee. 

Opinion  by  Oblady,  J.,  July  16, 1896 : 

Appellants  presented  their  petition  for  a  bottler's  license,  under 
the  act  of  June  9, 1891,  to  which  a  remonstrance  was  filed,  and 
the  following  decree  made :  "  And  now,  April  4, 1896,  on  motion 
of  petitioner  and  after  hearing  in  open  court,  it  is  ordered  that 
the  prayer  of  the  petitioner  be  refused." 

The  single  specification  of  error  is,  "  the  court  erred  in  refus- 
ing the  license  of  George  W.  Kerns  &  Brother  to  sell  liquor  at 
wholesale  as  bottlers."  We  are  asked  to  reverse  the  decree  of 
the  court  below,  and  award  a  writ  of  mandamus  requiring  the 
judges  to  grant  this  license. 
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The  reasons  for  the  decree  are  not  given,  nor  is  it  necessary 
that  they  should  be  on  the  record.  In  its  investigation  the  court 
would  not  be  limited  by,  nor  confined  to  the  objections  stated  in 
the  remonstrances.  Under  our  license  system,  the  legislature 
has  imposed  on  the  courts  of  quarter  sessions  the  duty  of  hear- 
ing and  acting  upon  these  applications ;  the  power  to  judicially 
grant  or  refuse  is  lodged  there.  The  legal  presumption  is  that 
the  matter  was  considered  and  decided  within  the  statutory  pro- 
visions ;  and  that  after  a  hearing  resulting  in  a  refusal  of  the 
license,  there  was  a  legal  reason  for  the  decree. 

This  power  is  not  doubtful  as  shown  by  the  many  cases  decided 
by  the  appellate  courts  of  this  state  within  the  past  year.    In 
Thomas'  Appeal,  169  Pa.  Ill,  a  wholesale  liquor  license  case, 
the  refusal  was  based  upon  the  court's  acquaintance  as  an  indi- 
vidual with  the  district  and  that  the  house  was  not  necessary. 
This  decree  was  aflBrmed.     "  It  is  true  it  was  the  individual 
opinion  of  the  judge,  upon  which  this  action  was  taken,  but  we 
have  so  many  times  held  that  such  opinion  may  be  the  basis  of 
decision  that  we  regard  the  subject  as  settled,  and  do  not  deem 
it  necessary  to  review  the  cases  or  to  change  them : "  Gross's 
License,  161  Pa.  344 ;  Mead's  License,  161  Pa.  875 ;  Am.  Brew- 
ing Co.  License,  161  Pa.  378 ;  Kehninski's  Appeal,  164  Pa.  281. 
It  is  not  necessary  for  the  court  below  to  file  an  opinion  giv- 
ing the  reason  for  refusal :  Toole's  Appeal,  90  Pa.  876 ;  Quin- 
ton's  Appeal,  169  Pa.  116.     But  if  the  court  put  upon  record  a 
reason  manifestly  inadequate,  and  there  is  no  other  ground  for 
refusing,  it  will  be  noticed  and  reversed,  as  in  Gemas'  Appeal, 
169  Pa.  48  ;  Dobemeck's  Appeal,  1  Pa.  Superior  Ct.  99.    But 
where  there  has  been  a  judicial  hearing  and  a  refusal  for  a  legal 
reason,  the  reviewing  court  will  not  assume  to  discuss  the  cor- 
rectness of  the  result  reached  by  the  court  below,  as  was  said 
in  Gross'  Appeal,  161  Pa.  844. 

In  a  case  of  a  brewer's  application  it  was  said :  the  office  of  a 
mandamus  is  to  require  the  performance  of  a  judicial  function, 
not  to  regulate  the  mental  processes  of  a  judge.  If  he  refuses 
or  neglects  to  hear,  we  may  enjoin  upon  him  tlie  performance  of 
that  duty ;  but  when  he  has  heard  and  decided,  we  cannot  re- 
quire him,  unless  in  extreme  cases,  to  lay  his  modes  of  reason- 
ing and  his  moral  standards  before  us  that  we  may  reverse  his 
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discretion  and  substitute  our  own :  Raudenbusch^s  Petition,  120 
Pa.  828 ;  Knarr's  Petition,  127  Pa.  664. 

The  petitioners  had  a  judicial  hearing  before  two  judges.  A 
remonstrance  suggesting  a  valid  objection  was  filed,  and  on  the 
record  there  is  nothing  to  warrant  this  court  in  reversing  the 
decree  entered :  Collam's  Petition,  134  Pa.  661. 

As  was  said  in  Gross'  License,  161  Pa.  844,  "  While,  in  these 
cases,  the  justices  of  the  quarter  sessions  do  not  always  set  out 
on  the  record  the  reasons  for  their  decrees,  it  is  going  very  far 
to  assume  from  that  fact  alone  that  they  are  made  without  law- 
ful reasons.  We  can  comprehend  how  a  man's  conscience  may 
condemn  as  wrong  a  law  of  the  land ;  but  that  sort  of  a  con- 
science, so  tender  as  to  withhold  approval  of  a  law,  yet  which 
voluntarily  takes  an  oath  to  administer  it  according  to  its  true 
intent  and  meaning,  and  then  deliberately  violates  it,  is  beyond 
our  comprehension.  We  will  not  assume  without  incontrovert- 
ible evidence  of  record  that  there  is  such  an  one." 

It  is  urged  that  as  this  application  is  for  a  bottler's  license, 
the  rules  given  do  not  apply,  because,  they  with  distillers  are 
expressly  exempted  from  adducing  proof,  that  the  place  to  be 
licensed  is  necessary  for  the  accommodation  of  the  public,  by 
the  fifth  paragraph  of  section  4  of  the  act  of  June  9, 1891,  P.  L. 
257,  and  that  fact  is  not  to  be  considered  in  disposing  of  their 
applications,  as  in  Gemas'  License,  169  Pa.  43.  In  that  case 
the  license  was  refused  by  the  lower  court  "  as  unnecessary  for 
the  accommodation  of  the  public,"  and  in  reversing,  the  Supreme 
Court  say,  '*  We  are  of  opinion  that  the  only  reason  assigned 
for  a  refusal  of  the  license  was  not  a  valid  reason  under  the 
statute  in  the  case  of  a  distiller;  and  unless  there  is  other 
ground  for  refusing  it,  which  does  not  appear,  the  license  should 
be  granted." 

And  in  the  opinion : — "  The  judgment  of  the  court  as  to  the 
personal  fitness  of  the  applicant,  involves  considerations  of  resi- 
dence, citizenship,  interest  in  other  places  where  liquor  is  made 
or  sold,  conduct  in  regard  to  previous  license,  etc.  applying 
equally  to  all  kinds  of  licenses  asked  for." 

Appellant's  argument  does  not  cover  the  case.  Every  fact 
required  by  the  act,  must  be  determined  as  true  before  the  ap- 
pellant is  entitled  to  the  license ;  and  if  after  a  hearing  the 
judge  is  satisfied,  that  one  or  more  of  the  material  avennents 
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are  not  satisfactorily  proved,  he  has  at  once  the  legal  reason 
for  refusing  the  license.  While  proof  is  not  required  that  the 
place  to  be  licensed,  for  a  brewery  or  distillery,  is  necessary  for 
the  accommodation  of  the  public,  this  act  does  not  exempt  them 
from  the  other  wise  provisions  of  the  system. 

The  decree  is  affirmed  and  appeal  dismissed  at  the  cost  of 
appellant. 


Appeal  of  J.  J.  Brown  et  al.,  in  the  Matter  of  Fowler's 

License. 

Liqfwr  license — Practice^  Superior  Court — Effect  of  appeal. 
An  appeal  from  the  oi'der  of  the  court  of  quarter  sessions  granting  a 
liquor  license  is  a  substitute  for  a  certioran,  and  brings  up  nothing  but 
the  record.  The  evidence  is  not  part  of  the  record,  and  for  that  reason 
the  appellate  court  cannot  review  the  action  of  the  court  below  upon  its 
merits. 

Liquor  law— Practice,  Superior  Courir-What  constitutes  a  record. 
Petitions  pro  and  con  in  the  matter  of  an  application  for  a  license  are 

not  matters  of  recoi*d  but  in  the  nature  of  evidence  for  the  information  of 

the  conscience  of  the  court  hearing  the  case. 

Liquor  license-^Appellate  jurisdiction  on  the  merits. 

Where  the  court  of  quarter  sessions  has  in  a  lawful  manner  performed 
the  duty  imposed  upon  it,  it  is  not  the  business  of  the  appellate  court  to 
inquire  whetlier  it  has  made  a  mistake  in  its  conclusions  of  fact.  Nor  is 
it  material  whether  the  same  facts  would  induce  the  same  belief  in  the 
appellate  court  as  in  the  court  below. 

In  the  case  at  bar  the  solution  depended  upon  the  evidence  outside  of 
the  record  on  which  it  was  the  exclusive  province  of  the  court  below  to 
decide.  All  that  the  appellate  court  can  decide  is  that  it  does  not  affirm- 
atively appear  by  the  recoi-d  that  the  place  for  which  a  license  was  granted 
is  a  place  of  amusement  within  the  meaning  of  the  act  of  1881,  or  that  if. 
had  a  passage  or  communication  therewith. 

Argued  May  20,  1896.  Appeal  No.  18,  Jan.  T.,  1897,  by 
J.  J.  Brown  et  al.,  remonstrants,  from  decree  of  Q.  S.  Colum- 
bia Co.,  Feb.  Sess.,  1896,  No.  25,  granting  a  restaurant  license. 
Before  RiCB,  P.  J.,  Willabd,  Beaveb,  Rbedbe,  Orlady  and 
Smith,  JJ.    Aiffirmed. 

Application  of  J.  R.  Fowler  for  a  restaurant  license  in  the 
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town  of  Bloomsburg  in  the  Bloomsburg  Opera  House  owned  by 
petitioner  and  another. 

The  petition  and  bond  were  in  due  form.  Remonstrance  wjis 
filed  by  J.  J.  Brown  and  others,  setting  forth : 

First.  The  restaurants  already  licensed  are  sufficient  in  num- 
ber to  accommodate  the  public. 

Second.  The  license  prayed  for  is  for  a  restaurant  to  be  located 
under  the  opera  house,  where  peculiar  temptations  to  drink 
would  be  offered  to  those  attending  public  entertainments. 

Third.  The  law  specifically  says,  "  That  none  of  the  appli- 
cants are  in  any  manner  pecuniarily  interested  in  the  profits  of 
the  business  conducted  at  any  other  place  in  the  said  county 
where  any  of  said  liquors  are  sold  or  kept  for  sale."  The  said 
J.  R.  Fowler  is  interested  in  the  manufacture  of  distilled  liquors 
at  Pine  Summit,  in  Columbia  county,  and  as  such  is  incapaci- 
tated to  engage  in  the  retail  business. 

The  court  filed  no  opinion  and  entered  a  decree  in  the  follow- 
ing form : 

Now,  January  27,  1896,  after  hearing,  the  sureties  on  the 
within  bond  are  approved  and  the  license  as  prayed  for  is 
granted.     By  Ikeler,  P.  J. 

Error  assigned  was  as  follows  : 

The  court  erred  in  granting  a  license  in  this  case : 

1.  Because  it  was  contrary  to  the  law  and  beyond  the  power 
of  tlie  court — in  that  the  applicant  being  a  distiller  and  pecun- 
iarily interested,  etc.,  he  was  legally  incapacitated. 

2.  Because  the  place  for  which  license  was  granted,  being  an 
opera  house  and  place  of  amusement,  it  was  forbidden  by  law 
to  be  licensed. 

3.  Because  the  licensee  was  the  one  half  owner  and  occupant 
of  an  opera  house,  the  place  requested  to  be  licensed. 

4.  Because  the  license  granted  in  this  case  was  an  abuse  of 
the  power  and  discretion  of  the  court. 

5.  Because  the  court  wholly  ignored  the  remonstrance  against 
the  license  and  the  causes  set  forth  in  the  same. 

6.  Because  no  necessity  was  shown  and  the  license  was  granted 
contrary  to  the  evidence. 
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(7.  TF.  Miller  and  James  Scarlet^  for  appellant. — The  applica- 
tion and  the  draft  in  evidence  shows  that  the  place  licensed  is 
an  opera  house  and  that  the  applicant  is  the  half  owner  thereof. 
In  our  judgment  this  is  clearly  forbidden  by  law :  Act  of  June  9, 
1881,  P.  L.  162. 

As  to  quality  of  testimony  cited  Bowman's  License,  167  Pa. 
644. 

Fred.  Ikeler  and  BobL  Buckingham^  for  appellee. — The  grant- 
ing of  a  license,  as  far  as  the  necessity  is  concerned,  was  entirely 
within  the  discretion  of  the  court  below,  and  it  has  been  held 
in  numerous  cases  that  an  appellate  court  will  not  disturb  sucli 
discretion,  unless  grossly  abused :  Reed's  Appeal,  114  Pa.  452 ; 
Collam's  Case,  184  Pa.  551 ;  Conway's  Petition,  1  Atl.  Rep.  727. 

Per  Curiam,  July  16, 1896 : 

An  appeal  from  an  order  of  the  court  of  quarter  sessions 
granting  a  liquor  license  is  a  substitute  for  a  certiorari,  and 
brings  up  nothing  but  the  record.  The  evidence  is  not  part  of 
the  record,  and  for  that  reason  we  cannot  review  the  action  of 
the  court  upon  its  merits.  This  is  not  a  mere  technical  rule  of 
pleading  or  procedure.  It  never  was  intended  that  there  should 
be  an  appeal  from  the  discretion  of  the  court  of  quarter  sessions, 
to  the  discretion  of  the  Supreme  Court,  or  of  this  court.  AU 
that  the  appellate  court  can  do  is  to  see  that  the  license  court 
has  kept  within  the  limits  of  its  jurisdiction,  and  has  proceeded 
with  regularity  according  to  law,  and  in  determining  that  ques- 
tion it  can  look  only  at  the  record  proper. 

*'  If  the  court  has  in  a  lawful  manner  performed  the  duty 
imposed  upon  it,  it  is  not  our  business  to  inquire  whether  it  has 
made  a  mistake  in  its  conclusions  of  fact.  Whether  the  same 
facts  induce  in  our  minds  the  same  belief  as  in  that  of  the  court 
below,  as  to  the  character  of  the  applicant,  or  other  material 
averments,  is  wholly  immaterial ;  it  is  the  discretion  of  the  court 
of  quarter  sessions,  not  ours,  that  the  law  requires : "  Gross's 
License,  161  Pa.  344. 

It  must  be  presumed,  therefore,  that  in  the  opinion  of  the 
court  below,  notwithstanding  the  exceptionally  strong  reraon- 
stianoe,  this  license  was  necessary  for  the  accommodation  of  the 
public.  The  petitions  pro  and  con  are  not  matters  of  record, 
but  in  the  nature  of  evidence  for  the  information  of  the  con- 
VoL.  n— 6 
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science  of  the  court  hearing  the  case :  Reed's  Appeal,  114  Pa. 
452. 

It  must  also  be  presumed  that,  in  the  judgment  of  that  court, 
the  averment  of  the  remonstrators  that  the  applicant  is  inter- 
ested in  the  manufacture  of  liquors  was  not  sustained  by  the 
evidence.  As  the  evidence  upon  that  question  of  fact  is  no 
part  of  the  record  proper,  and  cannot  be  made  so,  we  have  no 
lawful  means  of  determining  the  correctness  of  that  conclusion. 

The  application  was  for  a  license  to  sell  by  retail,  "  in  a  house 
....  known  as  the  Bloomsburg  Opera  House,  the  room  pro- 
posed to  be  used  for  said  restaurant  being  on  the  first  floor  of  said 
building,  and  numbered  218,  220,  222  and  224,  and  owned  by 
J.  R.  Fowler,  the  petitioner  and  Peter  A.  Evans."  It  is  claimed 
that  the  granting  of  the  license  was  forbidden  by  section  1  of  the 
act  of  June  9, 1881,  P.  L.  162,  which  reads  as  follows :  "  That  no 
license  for  the  sale  of  vinous,  spirituous,  malt  or  brewed  liquors, 
or  any  admixture  thereof,  in  any  quantity,  shall  be  granted  to 
the  proprietors,  lessees,  keepers  or  managers  of  any  theatre,  cir- 
cus, museum  or  other  place  of  amusement,  nor  shall  any  house 
be  licensed  for  the  sale  of  such  liquors,  or  any  of  them,  or  any 
admixtures  thereof,  which  has  passage  or  conununication  to  or 
with  any  theatre,  circus,  museum  or  other  place  of  amusement; 
and  any  license  granted  contrary  to  this  act  shall  be  null  and 
void." 

Here  again,  it  is  necessary  to  remark,  that  we  have  nothing 
before  us,  but  what  appears  in  the  petition.  It  is  not  at  all  clear 
that  we  would  be  justified  in  inferring  from  the  name  of  the 
building  alone,  that  there  is  in  it  a  theater  or  other  place  of 
amusement.  But  conceding  that  such  an  inference  would  be 
justifiable,  it  does  not  necessarily  follow  that  a  part  owner  of 
the  building  is  the  proprietor,  lessee,  keeper  or  manager  of  the 
place  of  amusement,  or  that  there  is  any  passage  or  communi- 
cation between  it  and  the  restaurant. 

These  were  questions  of  fact,  the  solution  of  which  depended 
upon  evidence  outside  of  the  record,  and  which  it  was  the  ex- 
clusive province  of  the  court  below  to  decide.  All  that  we 
decide,  or  can  decide,  is  that  it  does  not  afl&rmatively  appear  by 
the  record  that  the  place  for  which  license  was  granted  is  a 
place  of  amusement  within  the  meaning  of  the  act  of  1881,  or 
that  it  has  a  passage  or  communication  therewith. 

Order  affirmed. 


Digitized  by  VjOOQ  IC 


ASSIGNED  ESTATE  OF  SMITH  et  Ux.  67 

1896.]  Syllabus— Opinion  of  Court  below. 


Appeal  of  Matilda  Martin  and  Obediah  Jacobs  in  the 
Matter  of  the  Assigned  Estate  of  Greorge  Smith  and 
Wife. 

Assignee's  sale — Land  in  different  counties-- Equitable  distribution. 

Where  lands  are  sold  by  an  assignee  as  one  lot,  although  consisting  of 
parcels  in  two  adjoining  counties,  subject  to  liens  in  each  county,  distribu- 
tion in  proportion  to  values  would  seem  to  be  the  normal  inile,  to  be  de- 
parted from  only  in  exceptional  cases ;  such  distribution  will  give  to  the 
respective  incumbrances  the  fund  actually  produced  by  the  land  on  which 
they  ai*e  respectively  liens. 

Assigned  estaUs-^ Assignee's  sale^Land  in  adjoining  counties— Distribu- 
lion. 

Land  consisting  of  a  farm  situated  in  two  counties,  and  a  parcel  in  one 
county  not  contiguous  to  the  first,  were  sold  as  one  lot  at  so  much  per  acre. 
Buildings  were  erected  on  the  Adams  county  portion  of  the  faim,  increas- 
ing the  acreage  value,  which  apart  from  the  buildings  was  about  equal  to 
that  of  the  York  county  portion.  There  were  liens  in  the  respective  coun- 
ties which  presented  questions  of  priority  at  the  time  of  distribution. 
The  fund  was  not  sufficient  to  meet  all  of  said  liens.  Held,  that  the  dis- 
tribution should  be  made  on  the  basis  of  value  and  not  of  quantity. 

Argued  March  11, 1896.  Appeal  No.  17,  March  T.,  1896,  by 
Matilda  Martin  and  Obediah  Jacobs,  from  the  order  and  decree 
of  C.  P.  Adams  Co.,  sustiaining  exceptions  to  auditor's  report 
in  the  matter  of  the  assigned  estate  of  George  Smith  and  wife. 
Before  Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reedek, 
Orlady  and  Smith,  JJ.  Reversed.  Rice,  P.  J.,  and  Wn/- 
LARD,  J.,  dissent  from  the  opinion  of  the  court  so  far  as  the 
same  reverses  the  action  of  the  court  below  in  distributing  the 
proceeds  of  the  sale  of  lot  No.  1. 

Exceptions  to  the  report  of  W.  C.  Sheely,  auditor  appointed 
to  make  distribution  of  the  balance  in  the  hands  of  Daniel  F. 
Stitzel,  assignee  in  trust  for  the  creditors  of  George  Smith  and 
wife. 

Before  McPherson,  J.,  specially  presiding,  who  sustained 
the  exceptions  in  the  following  opinion. 

The  fund  for  distribution,  which  consists  entirely  of  the  pro- 
ceeds of  real  estate,  was  produced  by  the  sale  of  three  tracts  of 
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land ;  No.  1,  a  farm  lying  partly  in  Adams  county  and  partly 
in  York  county ;  No.  2,  a  tract  of  land  containing  twenty-one 
acres,  Ijring  in  York  county,  not  contiguous  to  the  first  tract  but 
used  with  it  for  some  years  by  the  assignor  as  one  farm,  and  No.  8, 
a  tract  of  woodland,  also  in  York  county,  containing  about  twenty 
acres.  There  is  no  controversy  with  regard  to  the  proceeds  of 
the  woodland.  The  dispute  concerns  the  fund  produced  by 
the  sale  of  the  other  two  tracts,  and  arises  out  of  the  fact  that 
the  judgments  against  the  assignor  are  not  equally  extensive 
in  lien.  Some  are  entered  in  York  county  only,  some  in  Adams 
county  only,  and  three  are  entered  in  both  counties ;  so  that  it 
becomes  important  to  decide  how  much  of  the  fund  was  pro- 
duced by  the  land  lying  in  each  county  respectively,  and  is 
therefore  applicable  to  the  liens  which  are  entered  therein. 

Tract  No.  1,  which  contains  about  one  hundred  and  thirty- 
six  acres,  is  divided  into  two  nearly  equal  parts  by  the  public 
road  which  forms  the  line  at  this  point  between  the  two  coun- 
ties. The  buildings  are  in  the  county  of  Adams,  but  the  tract 
has  been  one  farm  for  thirty  or  forty  years.  Tract  No.  2  was 
offered  separately  by  the  assignee ;  thus  detached  it  found  no 
bidder.  It  was  then  offered  together  with  tract  No.  1 — the 
two  having  been  cultivated  as  one  farm  for  several  years — and 
the  whole  farm  of  one  hundred  and  fifty-seven  acres  was  there- 
upon sold  as  one  body  of  land  at  the  uniform  price  of  $41.50 
per  acre.  There  is  no  evidence  that  any  effort  was  made  to 
sell  separately,  or  that  any  person  offered  to  buy,  the  parts  of 
tract  No.  1  lying  in  either  county  respectively.  Here,  then, 
we  have  a  fact  with  reference  to  the  value  of  the  property 
which  cannot  be  disregarded.  It  was  actually  sold  for  $41.50 
per  acre,  and  it  is  this  money  which  is  in  court  for  distribution. 
The  auditor,  however,  believing  that  the  true  value  of  the  land 
had  not  been  ascertained  by  the  sale,  heard  testimony  on  the 
subject  and  decided  that  the  York  county  part  of  tract  No.  1 
was  worth  only  $28.50  per  acre,  and  that  tract  No.  2  was  worth 
only  $23.50  per  acre.  Inferentially  he  must  have  concluded — 
although  there  was  no  testimony  upon  the  subject  and  he  does 
not  find  it  formally  as  a  fact — that  the  Adams  county  part  of 
tract  No.  1  was  worth  $60.00  per  acre ;  for  the  distribution  is 
made  upon  this  basis. 

To  my  mind  the  question  at  issue  is  so  plain  that  argument 
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is  only  likely  to  obscure  it ,  but  the  report  of  the  auditor  puts 
his  view  with  so  much  plausibility  that  a  brief  discussion  may 
not  be  out  of  place.  The  weakness  of  his  position  seems  to  me 
to  be  this :  He  abandons  the  groimd  of  reasonable  certainty  and 
prefers  to  rely  upon  inferior  evidence  concerning  the  value  of 
the  farm.  In  point  of  fact  the  land  did  seU  for  $41.50  per 
acre;  at  a  public  sale  a  purchaser  was  willing  to  give  that 
much  for  each  acre  of  ground,  and  that  much  has  been  paid 
into  the  hands  of  the  assignee.  No  good  reason  appears  why 
the  actual  event  is  to  be  disregarded  in  favor  of  conjecture  as 
to  how  much  the  land  would  have  brought  if  it  had  been  sold 
in  parts.  A  sum  actually  bid  and  actually  paid  down  is  ordi- 
narily the  best  evidence  of  what  a  piece  of  land  is  worth.  Prob- 
ably if  the  farm  should  be  cut  into  two  portions,  and  if  the 
York  county  part  should  be  offered  as  a  separate  tract,  it  would 
seU  for  even  less  than  the  sum  per  acre  at  which  the  witnesses 
are  disposed  to  value  it.  If  tract  No.  2  should  be  offered  sep- 
arately it  is  altogether  probable  that  no  purchaser  would  be 
found  for  it  at  all ;  for  that  was  the  assignee's  experience  at  the 
sale  in  question.  It  may  be  true  also  that  the  Adams  county 
tract,  if  sold  separately  with  the  buildings  upon  it,  might  pro- 
duce what  the  auditor  apparently  regards  it  to  be  worth.  But 
I  do  not  feel  justified  in  considering  these  contingencies.  They 
did  not  happen ;  the  property  was  put  up  as  a  whole,  and  as  a 
whole  it  was  sold  at  the  price  per  acre  which  has  been  specified. 
Neither  is  it  useful  to  speculate  concerning  the  reason  which 
may  have  induced  the  purchaser  to  give  this  price  per  acre. 
One  reason  is  no  doubt  to  be  found  in  the  fact  that  the  build- 
ings in  Adams  county  gave  value  to  each  acre  of  the  farm  in 
either  county ;  but  this  is  not  a  fictitious  but  an  actual  value, 
to  which  the  York  county  creditors  are  as  much  entitled  as  they 
are  to  the  value  which  inheres  in  the  soil  itself.  It  is  an  ele- 
ment of  value  which  may  easily  disappear,  and  would  certainly 
disappear  if  ,the  farm  should  be  cut  into  two  separate  tracts ; 
but  as  long  as  the  land  stands  together  as  one  body  the  value 
exists  and  is  as  real,  although  not  as  permanent,  as  any  other 
element.  When  the  lien  creditors  advanced  their  money  upon 
the  security  of  this  land — and  it  may  be  observed  in  this  con- 
nection that  tract  No.  1,  at  least,  was  being  used  as  one  body  of 
land  when  each  judgment  was  entered — they  are  presumed  to 
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have  been  acquainted  with  its  situation ;  and,  as  sensible  men, 
they  must  have  known  that  the  portion  of  land  lymg  in  the 
county  of  York  necessarily  felt  a  favorable  effect  from  the  build- 
ings in  the  county  of  Adams. 

The  precise  question  now  before  the  court  was  decided  in 
Oberholtzer's  Appeal,  124  Pa.  588.  The  auditor  admits  that  if 
this  case  is  still  a  binding  authority  it  rules  the  point  in  contro- 
versy ;  but  he  believed  it  to  be  so  far  qualified  by  Gibble's 
Estate,  134  Pa.  866,  that  he  felt  justified  in  disregarding  it.  I 
am  unable  to  agree  with  this  view.  The  two  decisions  were 
made  upon  identical  facts  arising  in  the  settlement  of  the  same 
assigned  estate.  Undoubtedly  the  later  decision  sustains  the 
distribution  by  bringing  forward  a  fact  whose  importance  had 
been  overlooked  when  the  case  was  first  decided,  and  thus  gives 
an  additional  reason  why  the  first  decision  was  right.  But  the 
court  is  careful  to  say  distinctly  that  it  makes  no  change  in 
what  was  said  when  the  case  was  previously  heard ;  and  this 
can  only  mean  that  the  authority  of  the  former  decision  is  unim- 
paired. The  following  quotation  from  Oberholtzer's  Appeal 
contains  the  ruling  to  which  the  court's  approval  was  thus 
given :  "  The  fiirst  (question)  is  over  the  basis  upon  which  the 
proceeds  of  the  farm  shall  be  divided  so  as  to  ascertain  the 
amount  of  the  fund  applicable  to  Lancaster  county  liens.  The 
holders  of  these  liens  insist  that  the  land  in  Lancaster  county 
is  worth  more  by  the  acre  than  the  Lebanon  county  land,  and 
that  they  should  be  allowed  to  take  so  much  of  the  price  of  the 
farm  as  they  can  show  the  thirty-two  acres  lying  in  that  county 
to  be  worth.  The  court  below  held  that,  inasmuch  as  the  farm 
had  been  sold  as  a  whole,  the  price  was  to  be  divided  in  pro- 
portion to  the  quantity  of  land  lying  in  each  county.  We  see 
no  error  in  this  mode  of  division.  The  purchaser  had  regard, 
in  bidding,  to  the  farm  as  a  whole.  Its  buildings,  improve- 
ments, fertile  fields,  and  waste  lands  were  considered  as  com- 
prising one  farm,  upon  which  one  price  was  put,  and  we  see  no 
reason  why  the  division  of  the  price  should  not  be  made  upon 
the  basis  of  the  relative  quantity  as  was  done  by  the  court." 
No  doubt  the  circumstances  of  that  case  were  exceptional,  as  is 
said  in  Jones'  Estate,  169  Pa.  292 ;  but  the  circumstances  of 
this  case  are  similarly  exceptional,  and  caU  for  the  application 
of  the  same  rule  as  was  then  applied. 
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It  may  be  also  noted  that  in  Jones'  Estate  tlie  equity  of  the 
decision  in  Carpenter  v.  Koons,  20  Pa.  222,  is  questioned, 
although  the  ruling  is  followed  because  it  has  stood  for  many 
years ;  and  it  is  plainly  intimated  that,  where  a  considerable 
body  of  land  charged  with  a  common  incumbrance  is  divided, 
it  would  be  more  satisfactory  if  the  charge  should  be  appor- 
tioned according  to  acreage  rather  than  according  to  estimated 
value.  But  as  the  rule  of  Carpenter  v.  Koons  (although  the 
auditor  apparently  cites  it  in  support  of  his  conclusion)  has  no 
relation  to  the  rule  to  be  applied  in  the  present  case,  this  sub- 
ject need  not  be  pursued. 

The  auditor  seems  also  to  think  that  the  act  of  1840,  sec.  12, 
P.  L.  692,  provides  for  a  different  method  of  distribution  when 
the  property  is  sold  upon  execution ;  and  very  properly  sug- 
gests that  one  principle  of  distribution  should  not  be  applied 
when  the  property  is  sold  upon  execution,  and  another  principle 
when  the  sale  is  made  by  an  assignee  imder  an  order  of  the 
court.  I  am  imable  to  agree,  however,  with  this  constraction 
of  the  act  of  1840.  The  statute  provides  that  when  any  part 
of  any  lands  or  real  estate  which  lie  in  one  or  more  adjoining 
ta-acts  in  different  counties  is  taken  in  execution,  the  sheriff 
must  summon  an  inquest  in  order  to  inquire  whether  the  part 
taken  in  execution  can  be  sold  separately  from  the  other  part 
lying  in  the  adjoining  county  without  prejudice  to  the  whole, 
or  to  the  interest  of  tJie  defendant  or  any  of  his  lien  creditors 
or  of  any  other  person  who  may  be  interested  in  the  proceeds ; 
thus  distinctly  recognizing  that  land  lying  in  two  counties  may, 
nevertheless,  be  a  unit,  and  not  merely  two  unrelated  tracts,  and 
that  the  defendant  and  his  creditors  have  an  interest  in  deter- 
mining in  what  manner  the  property  is  to  be  sold.  If  the 
inquest  and  the  court  agree  that  the  part  taken  in  execution 
cannot  be  sold  separately  from  the  other  part  lying  in  the  adjoin- 
ing county  without  prejudice  to  the  interests  above  referred  to, 
provision  is  then  made  for  the  sale  of  the  property  as  a  whole 
and  for  the  return  thereof  to  the  court.  Thereupon,  if  there 
are  liens  upon  the  land  in  the  adjoining  county,  the  court — 
instead  of  being  obliged  to  distribute  the  fund  according  to  the 
value  of  the  parts  as  if  they  had  been  separately  sold  and  were 
to  be  separately  appraised — is  enjoined  to  "  ascertain  and  deter- 
mine in  such  manner  as  they  think  proper  what  proportion  of 


Digitized  by  VjOOQ  IC 


72  ASSIGNED  ESTATE  OF  SMITH  et  Ux. 

OpinioD  of  Court  below — Arguments.  [2  Super.  Ct. 

the  proceeds  of  such  sale  shall  be  applied  in  satisfactioQ  of  such 
previous  liens."  This  commits  the  distribution  to  the  court  as 
fully  as  the  distribution  is  committed  after  the  return  of  sale 
by  an  assignee,  and  does  not  lay  down  a  statutory  rule,  as  the 
auditor  seems  to  suppose. 

It  is  possible  (as  his  reference  to  it  seems  to  indicate)  that 
the  auditor  may  have  been  influenced  in  some  degree  by  the 
ingenious  supposition  of  the  appellant's  counsel  in  Gibble's 
Estate.  If  he  had  not  been  misled  as  to  the  scope  of  the  act 
of  1840, 1  think  he  would  have  seen  clearly  that  the  imagined 
consequences  are  not  only  "  startling,"  as  the  Supreme  Court 
characterized  them,  but  quite  impossible.  No  court  would  per- 
mit the  property  there  described  (which  is  not  at  all  like  a  farm) 
to  be  sold  as  a  whole,  but  would  preserve  carefully  the  rights 
of  the  original  lien  creditors,  as  it  has  full  power  to  do  under 
the  act  when  it  comes  to  consider  the  report  of  the  inquest,  and 
to  decide  whether  the  land  ought  to  be  sold  as  a  whole  or  in 
parts. 

Neither  does  it  follow  that  the  rule  which  is  now  to  be  enforced 
must  always  be  applied  upon  distribution.  Equitable  rules  often 
govern  the  process  of  distribution,  the  general  purpose  of  whicli 
is  to  produce  results  which  are  fair  and  just.  If  in  any  case 
unfairness  or  injustice  would  be  the  result  of  apportionment 
according  to  acreage,  it  would  certainly  be  laid  aside  in  favor 
of  a  better  method.  But  upon  the  facts  now  presented  before 
the  court,  I  think  it  is  the  true,  because  it  is  the  equitable, 
method. 

The  report  is  referred  again  to  the  auditor,  with  instructions 
to  distribute  the  fund  in  accordance  with  this  opinion;  report 
to  be  made  within  ten  days,  whereupon  the  prothonotary  will 
enter  a  formal  decree  of  confirmation  and  distribution,  from 
which  an  appeal  may  be  taken. 

Errors  assigned  were  (1-6)  sustaining  exceptions  to  the  audi- 
tor's report. 

J.  L.  Williams  and  S.  S.  Neely^  for  appellant. 

Wm.  Mc  Clearly  with  him  Wm,  Arch.  Mc  Clean  and  Wm.  P. 
Quiniby^  for  appellee,  relied  on  the  opinion  of  the  court  below: 
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PottB  V.  R.  R^  119  Pa.  278  ;  Oberholtzer's  App.,  124  Pa.  583 ; 
Gibble's  Est.,  134  Pa.  366 ;  Jones'  Est,  169  Pa.  392. 

Opinion  by  Smith,  J.,  July  16, 1896 : 

George  Smith  and  wife  having  made  an  assignment  for  the 
benefit  of  creditors,  the  assignee,  under  an  order  of  the  Adams 
county  common  pleas,  made  public  sale  of  the  assigned  real 
estate.  The  controversy  here  is  with  respect  to  the  proceeds  of 
two  parcels,  thus  described  in  the  assignee's  petition :  "  Tract 
No.  1. — A  farm  situate  on  the  dividing  line  between  the  counties 
of  Adams  and  York,  about  69  acres  of  which,  with  all  the  build- 
ings and  improvements,  are  situate  in  Latimore  township,  Adams 
county,  and  about  67  acres  of  said  farm  are  situate  in  Franklin 
township,  York  county,  aggregating  in  the  whole  farm  about 
136  acres.  Tract  No.  2. — ^Improved  land  situate  in  Franklin 
township,  York  county,  containing  about  21  acres."  The  as- 
signee returned  that  he  had  sold  these  as  one  tract  for  $6,557^ 
and  his  return  was  confirmed  by  the  court. 

At  the  date  of  the  assignment  there  were  judgments  against 
the  assignor  in  both  counties.  The  question  is  whether  they 
shall  share  in  the  proceeds  of  sale  in  proportion  to  tixe  quantity 
of  land  on  which  they  were  respectively  liens,  or  in  proportion 
to  its  value. 

Before  the  auditor,  it  appeared  that  upon  the  sale  tract  No.  2 
was  first  put  up  separately  without  eliciting  any  bid,  and  that 
the  two  tracts  were  then  put  up  and  sold  together.  The  bid- 
ding was  by  the  acre,  and  the  land  was  struck  down  on  a  bid  of 
$41.50  an  acre.  By  a  subsequent  survey  the  acreage  was  found 
somewhat  larger  than  had  been  supposed,  and  for  the  excess 
the  purchaser  paid  $45.39.  It  further  appeared  that  tract  No.  1 
had  been  used  as  one  farm  for  upward  of  thirty  years,  and  that 
No.  2  was  not  contiguous  to  it,  but  had  been  cultivated  by  the 
assignor  during  his  ownership  of  both  tracts.  It  was  admitted, 
and  found  as  a  fact  by  the  auditor,  that  apart  from  the  buildings 
the  portions  of  tract  No.  1  in  each  county  were  of  equal  value 
— $28.50  an  acre ;  and  the  testimony  abimdantly  sustains  his 
finding  that  tract  No.  2  was  worth  but  $23.50  an  acre.  The 
auditor  apportioned  the  fund  to  the  judgments  in  the  two  coun- 
ties in  proportion  to  the  value  of  the  land  in  each  county.  The 
court  below  directed  distribution  in  proportion  to  the  acreage. 
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In  choosing  between  these  methods,  it  will  be  proper  to  con- 
sider the  results  to  which  each  will  lead.  Where  all  portions 
of  a  tract  are  of  equal  value,  it  is  immaterial  which  method  is 
adopted,  since  they  will  produce  like  results.  But  where  there 
is  a  disparity  of  values  between  different  portions,  equality  of 
quantity  is  not  equality  of  value.  In  such  case,  certainly  par- 
tition among  heirs  in  proportion  to  acreage  would  not  be  thought 
of.  Nor,  if  the  value  of  the  tract  equaled  the  owner's  indebt- 
edness, would  such  a  division  of  it  among  creditors  operate 
justly.  In  the  present  case,  distribution  on  this  basis  of  the 
portion  of  the  fund  held  to  represent  the  land  in  Adams  county 
faUs  short  by  $230.97  of  paying  the  Martin  judgment,  and  leaves 
nothing  for  the  Jacobs  judgment,  while  it  gives  this  money  to 
tlie  Houck  and  Weaver  judgments, — both  posterior  in  Adams 
coimty  to  the  Martin  and  Jacobs  judgments, — and  to  the  Hafer 
judgment,  entered  only  in  York.  Had  the  land  in  Adams  alone 
been  sold,  the  Martin  and  Jacobs  judgments  would  unquestion- 
ably have  been  entitled  to  the  proceeds  aa  against  the  Houck, 
Weaver  and  Hafer  judgments,  and  with  its  value  as  shown 
before  the  auditor  would  have  been  paid  by  the  sale.  By  sell- 
ing with  it  a  tract  in  York,  of  inferior  value,  and  making  dis- 
tribution in  proportion  to  acreage,  its  proceeds  are  taken  from 
them  and  given  to  two  judgments  posterior  in  lien  and  a  third 
that  was  not  a  lien.  Had  the  debtor  owned  no  land  in  York, 
the  two  prior  judgments  would  have  been  paid  by  a  sale  of  the 
land  in  Adams.  Ordinarily,  the  creditor's  security  is  enhanced 
by  an  addition  to  the  debtor's  property,  but  under  such  a  rule 
of  distribution  it  may  be  impaired  or  destroyed. 

Distribution  on  the  basis  of  acreage,  when  the  disparity  of 
both  quantities  and  values  is  great,  may  produce  a  result  of  still 
greater  injustice.  Given  twenty  acres  in  Adams  with  improve- 
ments making  it  worth  $5,000,  eighty  acres  in  York  worth  but 
$1,000,  and  a  judgment  of  $5,000  in  each  county,  we  have  $6,000 
to  divide  between  the  judgments  at  the  ratio  of  one  to  four ; 
giving  the  judgment  in  Adams  but  $1,200  while  the  judgment 
in  York  takes  $4,800,— of  which  $3,800  is  derived  from  the  land 
in  Adams  on  which  it  was  not  a  lien.  A  later  entry  of  the  York 
judgment  in  Adams  would  make  it  also  a  Hen  there,  but  pos- 
terior to  that  of  the  Adams  judgment.  In  their  relation  to  the 
Martin  and  Jacobs  judgments,  this  example  represents,  first,  the 
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position  of  the  Hafer  judgment,  and  next  the  position  of  the 
Houck  and  Weaver  judgments.  The  difference  is  only  one  of 
relative  magnitude. 

If  such  a  rule  is  to  prevail  when  the  lands  are  in  different 
counties,  there  is  no  good  reason  why  it  should  not  be  observed, 
under  analogous  conditions,  when  they  are  in  the  same  county. 
In  such  case,  let  the  eighty  acres,  in  the  example  given,  be  the 
portion  first  acquired  by  the  debtor;  the  judgment  that  bound 
it  would  not  be  a  lien  on  the  twenty  acres  acquired  later,  or,  if 
revived,  would  be  a  posterior  lien.  By  a  sale  of  both  as  one 
tract,  and  distribution  on  the  basis  of  acreage,  the  same  result 
would  be  reached. 

The  act  of  June  13, 1840,  sec.  12,  P.  L.  689,  provides  that  on 
a  sheriffs  sale  of  land  in  adjoining  counties,  subject  to  liens  in 
both,  the  court  "  shall  ascertain  and  determine,  in  such  manner 
as  they  think  proper,  what  proportion  of  the  proceeds  of  such 
sale  shall  be  applied  in  satisfaction  of  such  previous  liens." 
The  act  of  February  17, 1876,  sec.  1,  P.  L.  4,  authorizing  sales 
by  assigned,  gives  no  specific  direction  respecting  the  sale  of  a 
tract  lying  in  two  counties,  but  provides  that  "the  proceeds 
shall  be  appropriated  to  liens  according  to  their  priority."  No 
further  rule  for  distribution  has  been  given  by  the  legislature. 
The  Supreme  Court,  discussing  the  question  in  Gibble's  Estate, 
134  Pa.  366,  say:  "We  lay  down  no  general  rule  for  distribu- 
tion." Assuredly,  it  cannot  have  been  within  the  legislative 
intent,  or  the  view  of  the  Supreme  Court,  that  the  security  of  a 
judgment  should  be  impaired  by  the  debtor's  ownership  of  land 
not  subject  to  its  lien,  that  judgments  should  be  paid  from  the 
proceeds  of  land  on  which  they  were  not  liens  to  the  exclusion 
of  those  that  were,  nor  that  judgments  should  be  postponed  to 
others  posterior  in  lien;  results  which  appear  in  the  present 
case  in  a  distribution  based  on  the  arbitrary  assumption,  dis- 
proved by  all  the  evidence,  that  the  tract  sold  was  of  uniform 
value  throughout,  and  that  the  land  in  each  county  ^vas  justly 
represented  by  a  sum  proportioned  to  its  area. 

It  does  not  seem  material  that  in  the  present  case  the  land 
was  bid  for  by  the  acre.  The  price  per  acre  was  apparentiy 
employed  as  a  convenient  unit  of  value,  like  the  price  per  foot 
front  in  the  sale  of  town  lots.  The  bidders  knew  they  were  not 
bidding  on  a  single  acre,  nor  on  such  number  of  acres  as  they 
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might  elect  to  take  under  their  bids,  but  on  all  the  land  exposed 
to  sale,  to  be  taken  and  paid  for  in  bulk  at  the  rate  bid  per  acre, 
be  the  quantity  more  or  less.  The  area  proved  greater  than 
was  supposed,  and  the  purchaser  paid  for  the  excess  at  the  rate 
fixed  by  his  bid.  The  assignee  returned  the  sale  as  a  sale  in 
gross,  for  $6,557.  All  this  proves  nothing  as  to  uniformity  in 
value  of  the  several  portions  included  in  the  ti*act  sold. 

It  should  not  be  overlooked  that  the  appellants  had  no  con- 
trol over  the  method  of  sale.  They  were  forbidden  by  the  order 
of  court  to  employ  execution  process,  which  they  could  have 
controlled,  an  inquest  on  which  might  have  given  them  the 
right  to  sell  the  land  in  Adams  separately.  They  were  denied 
this  opportunity  of  appropriating  that  land  to  their  liens,  and  it 
does  not  appear  that  they  assented  in  any  manner  to  the  action 
of  the  assignee  or  the  method  of  bidding  which  was  adopted. 

In  its  essence,  the  question  is  whether,  with  respect  to  land, 
contribution  and  distribution  shall  be  made  on  the  basis  of 
value  or  of  quantity.  In  some  of  its  aspects,  this  question  has 
been  decisively  or  substantially  settled.  On  a  partial  breach  of 
warranty,  compensation  is  based  on  the  value  of  the  land  affected 
by  the  breach,  as  compared  with  the  whole,  and  not  on  the  relar 
tive  quantity :  Lea  v.  Dean,  3  Wh.  316 ;  Beaupland  v.  McKeen, 
28  Pa.  124.  On  a  public  sale  by  the  owner,  in  the  manner 
shown  here,  and  a  conveyance  with  general  warranty,  it  will 
hardly  be  questioned  that  damages  for  a  breach  of  warranty  as 
to  part  of  tiie  land  would  be  based  on  its  relative  value  and  not 
on  its  relative  quantity.  And  "  two  purchasers  at  a  sheriff's 
sale,  subject  to  a  mortgage  which  is  a  common  incumbrance  on 
the  land  of  both,  must  pay  the  mortgage  in  proportion  to  the 
value  of  their  respective  lots:"  Carpenter  v.  Koons,  20  Pa. 
222;  Fisher  v.  Clyde,  1  W.  &  S.  544.  Had  the  two  tracts  in 
this  case  been  sold  separately,  or  the  portions  of  tract  No.  1 
lying  in  different  counties  sold  separately,  subject  to  a  common 
incumbrance,  liability  for  its  payment  would  be  in  proportion  to 
the  value  and  not  to  the  area  of  the  several  parcels :  Jones's 
Estate,  169  Pa.  392. 

Thd  only  direct  adjudication  in  this  state  on  the  aspect  of  the 
question  presented  here  is  in  Oberholtzer's  Appeals,  124  Pa. 
683,  and  134  Pa.  366.  There  the  tract  contained  one  hundred 
and  eighty-four  acres  in  Lebanon  and  thirty-two  acres  in  Lancas- 
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ter  county,  the  land  in  Lancaster  being  more  valuable  than  Uio 
same  quantity  in  Lebanon.  About  three  fourths  of  the  price 
was  applied  on  a  mortgage  of  the  whole  tract,  and  the  residue 
on  incumbrances  in  the  two  counties  in  proportion  to  the  acre- 
age in  each.  The  Supreme  Court  (124  Pa.  683)  said  :  "We 
see  no  error  in  this  mode  of  division ; "  but  reversed  the  decree 
on  other  grounds.  On  a  second  appeal,  the  court,  stating  the 
reasons  for  affirming  the  distribution  (134  Pa.  366)  said: 
"  Nearly  $7,000  of  the  sum  was  applied  to  the  mortgage,  with- 
out any  calculation  of  relative  values,  and  it  would  be  clearly 
inequitable  to  permit  such  a  calculation  now.  .  .  .  We  lay 
down  no  general  rule  for  distribution.  We  only  say  that  a  basis 
of  valuation  which  has,  by  common  consent,  been  adopted  in  the 
payment  of  common  incumbrances,  must,  in  fairness  to  all 
parties,  be  adhered  to  when  the  distribution  of  a  balance  of  the 
fund  comes  to  be  made.  The  Lebanon  land  has  been  allowed 
to  pay  its  share  of  the  mortgage  as  if  of  equal  value  by  the  acre 
with  that  in  Lancaster.  It  must  draw  its  share  of  the  surplus 
on  the  same  pro  rata  basis." 

In  Jones's  Estate,  169  Pa.  392,  the  question  arose  on  a  peti- 
tion for  the  apportionment  of  a  charge  on  land  which  had  been 
sold  by  the  sheriff  in  two  parcels  at  different  prices  per  acre. 
The  court  below  directed  contribution  in  proportion  to  values 
as  shown  by  thei  sheriff's  sale.  This  was  aflSrmed,  the  Supreme 
Court  saying:  "As  the  rule  announced^  though  somewhat 
obiter,  in  Carpenter  v.  Koons,  has  stood  unchallenged  for  forty 
years,  we  do  not  think  it  well  to  depart  from  it,  unless  in  excep- 
tional cases  like  Gibble's  Estate,  where  the  acts  of  the  parties 
have  made  a  different  rule  necessary  to  an  equitable  result." 

Under  all  the  authorities,  contribution  and  distribution  in 
proportion  to  values  would  seem  the  normal  rule,  to  be  departed 
from  only  in  exceptional  cases,  as  where  the  parties  have  them- 
selves so  far  departed  from  it  that  the  departure  must  be  con- 
tinued to  secure  an  equitable  result.  Aside  from  such  cases,  in 
holding  that  equality  is  equity  the  courts  have  uniformly  had  in 
view  equality  of  values.  Contribution  on  the  basis  of  values 
adjusts  the  common  burden  in  proportion  to  the  means  of  bear- 
ing it.  Distribution  on  the  same  basis  gives  to  incumbrances 
tiie  fund  actually  produced  by  the  land  on  which  they  are 
respectively  liens.    In  the  present  case,  no  reason  appears  for 
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departing  from  this  rule ;  on  the  contrary,  a  departure  is  shown 
to  be  attended  with  results  highly  inequitable. 

The  decree  of  distribution  is  therefore  reversed,  and  it  is 
ordered  that  the  record  be  remitted  and  distribution  made  in 
accordance  with  the  auditor's  first  report. 

Rice,  P.  J.,  and  Willabd,  J.,  dissent  from  the  opinion  of  the 
majority  so  far  as  the  same  reverses  the  action  of  the  court 
below  in  distributing  the  proceeds  of  the  sale  of  lot  No.  1. 
Note. — See  appendix  for  comparative  scliedulea  of  distribution. 


Herman  Christner  v.  A.  F.  John,  Appellant. 

Eindence^ Sufficiency-- Appellate  Jurisdiclion  in  review. 

Where  an  assignment  of  error  raises  a  question  of  the  sufficiency  of 
evidence  as  to  the  point  in  issue,  the  question  for  the  appellate  court  is  not 
what  conclusions  would  have  been  reached  by  tliat  court  if  it  were  within 
its  province  to  find  the  facts,  but  whether  there  was  evidence  from  whicli 
the  juiy  might  find  the  fact.  When  the  appellate  court,  therefore,  is  sat^ 
isfied  by  the  examination  of  the  evidence  that  there  was  more  than  a  scin- 
tilla it  would  have  been  error  for  the  court  below  to  take  the  case  from 
the  jury . 

Practice,  C  P.— Practice,  Super,  Ct. — Appeals— Exceptions, 
Where  the  assignments  of  error  all  relate  to  the  charge  of  the  court  and 
the  record  shows  neither  exception  taken  nor  that  the  copy  filed  was  ap- 
proved by  the  judge  or  filed  by  his  direction,  such  omission  cannot  be  sup- 
l)lied  by  the  general  rule  of  the  court  below,  or  a  general  practice  of  the 
judge  to  direct  exceptions  to  be  noted  for  both  parties. 

Argued  May  5, 1896.  Appeal  No.  25,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Somerset  Co.,  Sept.  T.,  1891, 
No.  318,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LARD,  WiCKHAM,  Beaveb,  Reeder,  Orijldy  and  Smith,  JJ. 
AflBrmed. 

Appeal  by  defendant  from  judgment  of  justice  of  the  peace, 
entering  judgment  for  plaintiff  for  $93.05. 

It  appears  from  the  record  and  the  evidence  that  suit  was 
brought  by  plaintiff  to  recover  for  a  carload  of  lumber.  The 
order  for  the  carload  of  lumber  was  by  letter  and  directed  the 
plaintiff  to  ship  the  lumber  "  to  Coke  Co.  of  Connellsville,  end 
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track,  Leisenring,  Pa."  Tlie  lumber  was  shipped  to  the  Con- 
MeUfiville  Coke  Co.,  Leisenring,  Pa.,  and  the  Coke  Co.  of  Con- 
nellsville  denied  that  they  ever  received  the  lumber  and  refused 
to  pay  Mr.  John,  the  defendant,  for  the  same. 

The  disputed  facts  at  the  trial  in  the  court  below  were,  first, 
whether  in  point  of  fact  the  lumber  reached  its  proper  destina- 
tion, notwithstanding  the  misdirection,  and,  second,  whether  a 
settlement  was  had  between  the  parties  and  this  disputed  claim 
adjusted  between  them. 

There  was  evidence  submitted  by  the  plaintiff  that  the  car 
was  delivered  at  Leisenring  with  the  lumber  on  board  and  that 
it  was  subsequently  brought  back  empty.  A  carpenter  in  the 
employ  of  the  coke  company  testified  that  he  used  in  their  ser- 
vice lumber  corresponding  in  size,  quality  and  number  of  pieces 
to  the  alleged  shipment.  The  defendant  submitted  evidence  of 
the  superintendent  of  the  coke  company  who  undertook  to  say 
that  the  lumber  was  never  delivered  and  that  they  never  paid 
for  it.  There  was  also  conflicting  evidence  as  to  the  names, 
location  and  exact  points  of  delivery  for  freight  of  the  several 
coke  companies  of  Connellsville  and  Leisenring.  There  was 
also  evidence  in  rebuttal  offered  by  defendant  of  the  shipment 
of  other  lumber  of  exact  quality  and  size  and  number,  to  the 
same  consignee,  about  the  same  time  which  might  have  been 
used  as  testified  by  the  carpenter. 

The  portions  of  the  charge  of  the  court  below,  including  the 
points  of  plaintiff  and  defendant  and  the  portions  of  the  charge 
excepted  to,  were  as  follows : 

[Now  you  must  determine  from  all  the  evidence  submitted 
whether  or  not  the  car  load  of  lumber  sliipped  from  Pine  Grove 
by  the  plaintiff  reached  its  destination  and  was  received  by  the 
Coke  Company  of  Connellsville.  Our  instructions  are,  if  it  did 
in  fact  go  into  the  hands  of  the  parties  for  whom  it  was  intended, 
if  it  was  delivered  to  the  proper  consignee,  notwithstanding 
there  was  a  misdirection  upon  the  car,  the  error  would  be  im- 
material, it  worked  no  harm  if,  notwithstanding  the  error,  the 
lumber  was  received  by  the  parties  to  whom  Mr.  John  had  sold 
it,  if  it  reached  them.  As  a  matter  of  course,  if  in  consequence 
of  a  misdirection,  a  mistake  made  by  the  plaintiff,  the  lumber 
was  lost  to  Mr.  John  and  the  Coke  Company  of  Connellsville, 
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then  that  mistake  would  defeat  the  plaintifTs  right  to  recover. 
Because,  if  through  his  own  blunder  it  was  lost,  he  could  not 
ask  an  innocent  person  to  suffer.  So  the  question  comes  back 
to  this,  whether,  notwithstanding  the  misdirection,  the  lumber 
was  delivered  to  the  proper  party,  is  the  main  question.]  p] 

Now,  it  has  been  also  stated  that  afterwards  the  accounts  of 
the  plaintiff  and  defendant  were  settled,  after  the  lumber  had 
been  credited  to  the  plaintiff,  and  it  was  said  by  the  consignee 
that  it  was  not  received  and  they  refused  payment,  and  the 
amount  was  then  charged  back  to  Christner  and  thereafter  a 
settlement  was  had  showing  51  cents  coming  to  the  defendant, 
and  the  plaintiff  paid  that.  Plaintiff,  however,  says  that  was 
done  under  a  mutual  mistake,  that  the  understanding  was  that 
the  lumber  had  not  been  delivered  to  the  consignee.  He  says 
now,  however,  it  was  not  lost  and  it  was  a  mistake  and  he 
should  have  been  paid,  and  he  asks  that  he  be  now  paid.  [We 
say  to  you,  if  such  an  arrangement  was  made  under  the  mis- 
taken idea  of  the  parties  that  the  lumber  was  lost  when  in  fact 
it  was  not  lost,  the  circumstance  that  the  plaintiff  paid  the  61 
cents  on  balance  of  the  account,  and  also  showed  that  though 
he  had  been  credited  with  the  lumber  and  it  was  charged  back 
to  him,  that  cannot  defeat  the  action.]  [5] 

It  was  also  shown  that  thereafter  other  transactions  took 
place  between  the  parties  and  a  check  of  $215.13  was  given  to 
the  plaintiff,  having  the  words  in  full  up  to  date.  If  that  re- 
lated to  other  transactions  and  did  not  involve  the  price  of  a 
car  load  of  lumber,  the  fact  that  he  received  that  check  in  full 
up  to  date  would  not  defeat  a  recovery,  because  it  would  be 
construed  as  in  f  uU  of  the  amount  which  showed  that  balance. 

We  have  been  requested  to  charge  you  on  behalf  of  the 
plaintiff  as  follows : 

If  the  jury  believe  that  the  defendant  ordered  a  car  load  of 
lumber  from  the  plaintiff,  to  be  shipped  to  the  Coke  Company 
of  Connellsville,  end  of  track,  Leisenring — that  the  car  was 
shipped  to  Connellsville  Coke  Company,  Leisenring,  Pa.,  but 
in  fact  was  delivered  to  the  Coke  Company  of  Connellsville,  end 
of  traclc,  Leisenring,  Pa.,  then  the  plaintiff  is  entitled  to  re- 
cover and  their  verdict  must  be  for  the  plaintiff.  Arnwer: 
That  point  is  aflirmed.  [2] 

The  defendant  presents  these  points  for  our  instructions. 
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1.  Under  all  the  evidence  in  the  case  the  verdict  must  be  for 
the  defendant.  Answer :  We  decline  to  so  charge  you.  The 
point  is  refused.  It  depends  upon  how  you  may  find  the  fact 
of  delivery  of  the  lumber,  and  other  facts  to  which  we  have 
already  adverted. 

2.  As  the  plaintiff  has  proved  that  he  did  not  follow  the 
instructions  given  him  by  the  defendant  with  regard  to  ship- 
ping the  car  load  of  lumber  in  dispute,  and  as  the  undisputed 
evidence  is  that  the  defendant  did  not  receive  pay  for  the  lum- 
ber because  of  misdirection  in  shipping,  therefore  the  verdict 
must  be  for  the  defendant.  [3]  Arifswer:  The  shipping  address 
was  only  for  the  purpose  of  furnishing  directions  to  the  carry- 
ing company  so  as  to  enable  it  to  find  the  consignees,  to  find  out 
the  proper  destination.  If,  notwithstanding  the  error  of  the 
address  on  the  shipping  card,  the  car  went  to  its  intended  des- 
tination, arrived  safely  where  it  should  go,  the  error  was  harm- 
less and  did  not  afford  a  shadow  of  ground  to  the  consignee, 
the  Coke  Company  of  ConnellsviUe,  to  refuse  payment,  because, 
as  we  have  said,  its  only  purpose  was  to  lead  the  consignment 
to  the  Coke  Company  of  Connellsville,  and  when  it  got  there, 
if  it  did,  the  proper  address  could  have  accomplished  no  more ; 
but  if  through  the  mistaken  address  the  car  was  carried  else- 
where and  the  price  of  the  lumber  was  thus  lost  through  the 
mistake  of  the  shipper,  the  plaintiff  cannot  recover.  [4] 

The  plaintiff  has  upon  him  the  burden  of  proof,  and  it  being 
conceded  that  a  mistake  was  made  by  him  in  the  shipping  direc- 
tions, the  burden  is  upon  him  to  show  that  the  lumber  reached 
its  proper  destination;  he  must  show  that  by  a  preponderance 
of  evidence.  Your  verdict,  if  for  the  plaintiff,  will  be  for  such 
amount  as  the  car  load  of  lumber  was  sold  at  by  Mr.  Christner  to 
Mr.  John.  We  do  not  recall  any  evidence  in  the  trial  of  the  case 
fixing  the  value,  we  do  not  recall  any  testimony  fixing  either 
the  value  of  the  lumber  or  the  price  at  which  it  was  sold  by 
Christner  to  John.    We  must  leave  that  to  you. 

Errors  assigned  were,  (1,  5)  portions  of  the  general  charge, 
reciting  same ;  (2)  answer  to  plaintiff's  point,  reciting  same ; 
(3,  4)  answers  to  defendant's  first  and  second  points,  reciting 
same. 

Vol.  n— 6 
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A.  H.  Coffroth  and  TF.  H.  Ruppell^  for  appellant. 

F.  J.  Kooser  of  Kooser  ^  Kooser^  with  him  Scott  ^  Ogle  and 
Valentine  Hay^  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  16, 1896 : 

We  think  the  learned  judge  below  took  an  entirely  correct 
view  of  this  case  when  he  said  that  the  main  question  wa.s, 
whether,  notwithstanding  the  misdirection,  the  lumber  was  de- 
livered to  the  proper  party.  Upon  the  facts  supposed  in  the 
instructions  which  are  the  subject  of  the  first  assignment  of 
error,  and  in  the  plaintiff's  point,  the  afi&rmance  of  which  is  the 
subject  of  the  second  assignment  of  error,  the  plaintiff's  mistake 
in  directing  the  consignment  to  "  the  Connellsville  Coke  Com- 
pany, Leisenring,  Pa.,"  instead  of  to  the  "  Coke  Company  of 
Connellsville,  end  of  track,  Leisenring,  Pa.,"  was  harmless. 
Upon  these  facts  the  defendant  could  recover  from  the  Coke 
Company  of  Connellsville  and  there  is  no  reason  why  upon  the 
same  facts  the  plaintiff  should  not  be  permitted  to  recover  from 
the  defendant.  It  is  suggested  in  the  appellant's  history  of  the 
case  and  brief  of  argument  that  the  Coke  Company  of  Connells- 
ville has  become  a  defunct  corporation  and  therefore  the  claim  is 
uncollectible ;  also,  that  on  a  former  trial  of  this  case,  in  which 
a  verdict  was  rendered  for  the  defendant,  the  plaintiff  produced 
no  evidence  to  show  that  the  lumber  had  been  actually  received 
by  the  above  mentioned  company. 

It  is  not  clear  how  these  facts  would  affect  the  question  of 
the  defendant's  liability  to  the  plaintiff,  except,  possibly,  because 
they  would  furnish  a  reason  for  not  going  behind  the  alleged 
settlement  between  them.  But  be  that  as  it  may,  it  is  sufficient 
to  say  without  discussing  their  relevancy  that  they  are  not 
shown  by  the  record  of  the  evidence  before  us.  We  have  no 
means  of  knowing  what  was  proved  on  the  former  trial  or  what 
were  the  reasons  for  granting  a  new  trial,  and  we  have  looked 
through  the  evidence  in  vain  for  proof  that  the  Coke  Co.  of 
Connellsville  is  a  defunct  or  an  insolvent  corporation.  Taking 
the  record  as  it  is  presented  to  us,  it  seems  too  plain  for  argu- 
ment, that  if  the  lumber  was  actually  delivered  to  the  person 
and  at  the  place  ordered  there  is  no  legal  reason  why  either  the 
plaintiff  or  the  defendant  should  suffer  loss,  and  therefore  no 
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room  for  the  application  of  the  maxim  that  the  loss  which  must 
fall  on  one  of  two  innocent  persons  must  be  home  by  him  whose 
accident  or  mistake  was  the  cause  of  it. 

The  third  assignment  of  error  raises  a  question  as  to  the  suflB- 
ciency  of  the  evidence  of  an  actual  delivery  of  the  lumber  to 
the  person  and  at  the  place  ordered.  The  question  is  not  what 
conclusions  we  would  have  reached  if  it  were  our  province  to 
find  the  facts,  but  whether  there  was  evidence  from  which  a 
jury  might  find  the  fact.  As  it  was  our  duty  to  do  we  have 
carefully  examined  the  evidence  with  reference  to  this  question, 
and  are  of  opinion  that  there  was  more  than  a  mere  scintilla  and 
therefore  it  would  have  been  error  for  the  court  to  take  the  case 
from  the  jury. 

In  the  absence  of  proof  that  the  car  load  of  lumber  was  actu- 
ally delivered  to  the  Coke  Co.  of  Connellsville  the  defendant's 
second  point  might  have  been  well  taken.  But  if  the  company 
actually  received  the  lumber  how  could  the  misdirection  be  set 
up  by  it  as  a  reason  for  not  paying?  As  the  learned  judge  well 
says,  in  that  case  the  mistake  was  harmless,  and  did  not  afford 
a  shadow  of  ground  to  the  consignee  to  refuse  payment.  His 
'answer  to  the  point  was  full,  clear  and  accurate,  and  we  can  add 
nothing  in  vindication  of  its  correctness. 

Undoubtedly  as  the  appellant's  counsel  argue,  the  parties  had 
a  right  to  adjust  their  own  disputes,  and  any  settlement  that 
they  made  with  knowledge  of  the  fact  would  bind  them.  But 
a  settlement  of  their  accounts  whereby  the  price  of  the  carload 
of  lumber  was  charged  back  to  the  plaintiff  under  the  mistaken 
belief  of  both  parties  that  it  had  been  lost,  when  in  fact  it  had 
not  been,  but  had  gone  to  its  proper  destination,  ought  not  to 
defeat  the  action.  The  question  whether  there  was  such  mutual 
mistake  in  the  alleged  settlement  was  one  for  the  jury,  and  was 
properly  submitted. 

All  of  the  assignments  of  error  relate  to  the  charge  of  tlie 
court  and  might  have  been  dismissed  upon  the  ground  diat 
when  the  appeal  was  heard  the  record  showed  neither  an  ex- 
ception to  the  charge  of  the  court  nor  that  the  copy  filed  was 
approved  by  the  judge  or  filed  by  his  direction.  The  place  of 
these  cannot  be  supplied  by  a  general  rule  of  court,  or  a  general 
practice  of  the  judge  to  direct  exceptions  to  be  noted  for  both 
parties  :  Com.  v.  Arnold,  161  Pa.  320 ;  Pool  v.  White,  171  Pa. 
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500.  The  practice  referred  to  is  evidently  followed  by  the 
judge  in  order  to  prevent  the  consequences  of  the  possible 
forgetfulness  or  oversight  of  counsel^  but  we  question  whether 
as  a  matter  of  general  practice  he  should  assume  the  responsi- 
bility of  noting  exceptions  to  his  charge  or  to  his  other  rulings, 
unless  he  is  expressly  requested  so  to  do.  After  the  case  was 
argued  before  us  a  certificate  of  the  judge  was  filed,  setting 
forth  that  ^*  it  having  come  to  the  knowledge  of  the  court  that 
the  record  does  not  show  that  an  exception  was  noted  at  the 
time  of  the  trial  to  the  charge  of  the  court,  and  the  impression 
of  the  court  being  that  the  stenographer  was  directed  at  the 
time  to  note  an  exception  to  the  charge  to  counsel  for  both 
parties,  and  from  the  further  fact  that  the  court  has  been  in  the 
uniform  habit  of  directing  the  stenographer  to  note  exceptions 
to  peisons  on  both  sides  at  the  close  of  his  charges,  the  court 
now  orders  and  directs  that  an  exception  to  the  charge  as  filed, 
and  as  it  now  appears  in  the  paper-book  in  the  case  now  pending 
in  the  Superior  Court,  be  noted  to  the  counsel  for  defendant 
and  a  bill  sealed  nunc  pro  tunc.'* 

We  do  not  question  the  authority  of  the  court  to  correct  the 
record  in  accordance  with  the  fact,  and  if  as  matter  of  feict  an* 
exception  was  taken  at  the  trial,  which  by  mistake  was  not 
noted,  it  was  proper  for  the  court  to  direct  it  to  be  done  nunc 
pro  tunc.  But  according  to  strict  practice,  the  appellee  was 
entitled  to  have  the  casie  disposed  of  in  this  court  upon  the 
record  as  it  stood  at  the  time  the  appeal  was  heard ;  especially 
was  this  so  in  this  case,  because  the  appellant  had  notice  of  the 
alleged  defect  in  the  record,  and  ample  opportunity  to  have  it 
corrected  long  before  the  appeal  came  on  for  argument.  But 
we  will  not  press  that  objection  to  a  consideration  of  the  assign- 
ments of  error  as  we  find  nothing  in  them  calling  for  reversaL 

The  judgment  is  afi&rmed. 
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Amy  Swauson,  by  her  Next  Friend  and  Father,  C.  A. 
Swanson,  v.  Charles  Crandall  and  Martha  Crandall, 
Appellants. 

Negligence — ProximcUe  cause — Words  and  phrases. 

In  determining  what  is  proximate  canse  the  true  inile  is,  that  the  injury 
must  be  the  natural  and  probable  consequence  of  the  negligence ;  such  a 
consequence  as  under  the  surrounding  circumstances  of  the  case  might 
and  ought  to  be  foreseen  by  the  wrongdoer  as  likely  to  flow  fi'om  his  acts. 

Evidence-'NegUgence  must  be  proved— When  a  question  not  for  jury. 

Negligence  must  be  proved.  When  the  uncontradicted  evidence  does 
not  waiTant  the  jury  in  inferring  negligence  as  the  proximate  cause  of  an 
injury,  the  court  should  direct  a  verdict  for  defendant. 

Negligence— Proximate  cause— Binding  instructions. 

The  evidence  disclosed  the  following  facts :  A  loaded  revolver  was  kept 
in  the  upper  drawer  of  a  chiffonier,  which  was  used  exclusively  by  the 
head  of  the  family,  and  in  his  absence  from  the  room,  while  his  wife  was 
in  bed  with  her  face  averted,  a  five  yeare'  old  child  in  quest  of  play,  dis- 
covered and  accidentally  discharged  revolver  to  the  plaintiff^s  injury. 
Held,  That  placing  the  revolver  in  the  drawer  was  not  the  natural  and 
probable  or  proximate  cause  of  the  injury,  and,  the  evidence  being  undis- 
puted, the  jury  should  have  been  instructed  to  find  for  the  defendants. ' 

Argued  May  20, 1896.  Appeal,  No.  26,  April  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Warren  Co.,  March  T.,  1895, 
No.  79,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Willard, 
Beaver,  Rbeder,  Orlady  and  Smith,  J  J.    Reversed. 

Trespass.  Before  Notes,  P.  J.  Verdict  for  plaintiff  for 
$300. 

The  facts  were  stated  by  the  opinion  of  the  Superior  Court  as 
follows : 

Amy  Swanson,  aged  nineteen,  was  engaged  by  appellants  as 
a  nurse  girl ;  her  duty  being  to  care  for  a  babe  three  months 
old,  and  incidentally  of  a  little  girl  (Evelyn)  five  years  of  age, 
their  clothing  and  her  own  room. 

The  family  was  composed  of  appellants,  the  children  men- 
tioned, the  plaintiff  and  another  servant. 

About  7  o'clock  A.  m.  of  October  27,  1894,  the  nurse  girl 


Digitized  by  VjOOQ  IC 


8Q  SWANSON  V.  CRANDALL  et  al.,  Appellants. 

Statement  of  Facts.  [2  Super.  Ct 

entered  the  bedroom  occupied  by  Mrs.  Crandall  and  her  baby, 
when,  as  explained  by  the  plaintiff,  she  received  the  injuries  com- 
plained of  under  the  following  circumstances : 

Q.  Now  when  you  went  into  the  room  what  did  Mis.  Crandall 
say  to  you?  A.  I  went  up  to  the  crib  to  take  the  baby,  and 
EveljTi  she  came  in  and  asked  me  if  I  wouldn't  dress  her  first  so 
she  wouldn't  take  cold,  and  she  would  attend  the  baby ;  and  I 
did.  Q.  You  dressed  Evelyn  first?  A.  Yes,  sir.  Q.  After 
you  dressed  Eveljni  what  did  you  do  next?  A.  I  took  the  baby 
and  sat  down  in  the  little  rocking  chair  by  the  window.  Q.  Now, 
after  you  took  the  child  and  sat  down  there,  what  was  the  first 
^i^g  you  saw  of  Eveljni  ?  A.  Saw  her  over  by  the  side  of  the 
stove  with  a  revolver  in  her  hands.  Q.  What  did  you  do? 
A.  I  asked  her  to  put  it  up  and  she  kind  of  looked  at  me  and 
laughed ;  and  I  asked  her  again,  and  she  didn't  pay  any  atten- 
tion, and  all  of  a  sudden  she  fired  it  off.  Q.  What  do  you 
know,  if  anything,  about  there  being  a  revolver  there  before  you 
saw  Evelyn  have  it  on  the  day  before  or  the  day  of  the  accident  ? 
A.  I  didn't  know  anything  about  it  at  all.  Q.  What  do  you 
know,  if  anything,  as  to  where  Evelyn  got  the  revolver  from, 
either  that  day  or  the  day  of  the  accident?  A.  I  didn't  see 
where  she  got  it  or  didn't  see  where  she  put  it  back.  I  know 
she  went  and  put  it  back,  but  didn't  pay  any  attention  to  where 
she  put  it. 

And  on  cross-examination :  Q.  Now,  you  saw  Evelyn  get  the 
revolver?  A.  No,  sir,  I  didn't  see  her  when  she  got  it.  Q.  You 
spoke  of  the  revolver  being  in  the  chiffonier,  I  understood  you 
to  say  something  about  it.  A.  Yes,  sir.  Q.  Was  that  what  it 
was  ?  A.  That  is  where  it  was  supposed  to  be ;  I  can't  just 
say  where  in  the  chiffonier,  but  that  is  where  it  was  supposed 
to  be.  Q.  Kept  in  the  upper  drawer  of  the  chiffonier  ?  A.  That 
is  where  they  stated ;  I  don't  know  whether  it  was  kept  in  the 
upper  or  lower  one,  for  I  don't  know  where  it  was.  Q.  Was 
that  a  tall  piece  of  furniture  with  drawers  up  and  down  in  it? 
A.  Yes,  sir.  Q.  But  that  was  the  place  where  it  was  kept? 
A.  That  is  where  I  suppose  it  was ;  they  said  it  was  in  the  top 
drawer,  what  1  heard  after  I  was  injured.  Q.  How  close  to  that 
chiffonier  were  you  sitting?  A.  I  was  sitting  quite  close  to  it  • 
the  chiffonier  was  right  back  of  me.  Q.  Evelyn  must  have  got 
the  revolver  while  you  sat  there,  didn't  she?    A.  Yes,  sir. 
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Q.  Why  didn't  you  take  the  revolver  away  from  her?  A.  There 
was  no  time.  Q.  Mrs.  Crandall  was  lying  with  her  face  to  the 
waU  on  the  bed?    A.  Yes,  sir. 

Mr.  Crandall  was  asleep  in  an  adjoining  room  at  the  time 
plaintiff  was  injured.  The  discharge  of  the  revolver  by  the 
five  year  old  child  resulted  in  a  22-caliber  bullet  wound  in  the 
right  groin  of  plaintiff  producing  suffering,  confinement  to  bed 
for  over  five  weeks,  subsequent  weakness  and  pain. 

The  plaintiff  called  another  witness  to  prove  statements 
made  by  Charles  Crandall  in  explanation  of  the  accident  that 
the  revolver  was  lying  in  the  upper  drawer  of  a  bureau  of  some 
kind,  under  a  book ;  that  the  child  picked  up  the  book  and 
noticed  the  revolver,  then  took  the  revolver  to  play  with,  acci- 
dentally discharged  it,  and  wounded  Miss  Swanson;  that  he 
had  alwajrs  kept  it  there  and  never  knew  of  the  child  going 
there  before. 

The  allegation  of  plaintiff,  in  her  statement  was,  "  that  the 
injuries  were  received  by  and  through  the  direct  negligence  and 
carelessness  of  the  defendant  in  negligently  and  carelessly  per- 
mitting and  allowing  Evelyn  Crandall  to  have  and  play  with 
the  loaded  revolver,  and  in  putting,  placing  and  permitting  to 
remain  the  loaded  revolver  in  a  place  where  Evelyn  Crandall 
could  and  did  get  the  same  and  use  as  a  plaything." 

The  proof  offered  as  to  the  knowledge  of  the  parties  to  this 
action  in  regard  to  the  location  of  the  revolver  was  quite  indefi- 
nite. 

The  second  assignment  of  error,  is  the  answer  to  defendant's 
ninth  point,  as  follows : — 

Ninth.  Under  all  the  evidence  in  this  case  the  plaintiff  is  not 
entitled  to  recover.  Answer:  I  answer  this  in  the  negative; 
regarding  the  case  as  peculiarly  for  the  jury  under  all  the 
facts.  [2] 

The  third  assignment  is  from  the  general  charge :  "  I  there- 
fore instruct  you  that  you  need  not  regard  the  act  of  the  child 
as  an  intervening  cause  in  determining  whether  or  not  any 
negligent  act  of  these  defendants  was  the  immediate  and  proxi- 
mate cause  of  the  injury  to  the  plaintiff."  [8J 

Errors  awigned  were,  among  others,  (2)  answer  to  plain- 
tiff's ninth  point,  refusing  binding  instructions  for  defendant ; 
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(3)  error  in  portion  of  the  general  charge,  reciting  same  as  set 
out  in  the  statement  of  facts. 

Jas.  0.  Parmlee  of  lAndsey  ^Parmlee^  with  him  Hinckley  ^ 
Riccy  for  appellants,  as  to  the  father's  liability,  cited:  McManus 
V.  Crickett,  1  East,  106  ;  Tifft  v.  Tifft,  1  Denio,  175 ;  Schonler's 
Domestic  Relations,  5th.  ed.  sec.  263 ;  17  Am.  &  Eng.  Ency.  of 
Law,  392 ;  Hoverson  v.  Noker,  60  Wis.  611.  The  principle 
contended  for  by  ns  is  well  supported  by  Edwards  v.  Crume, 
13  Kan.  261 ;  Wilson  v.  Garrard,  69  111.  51 ;  Chandler  v.  Dea- 
ton,  37  Tex.  406 ;  Baker  v.  Haldeman,  24  Mo.  219 ;  Newsom  v. 
Hart,  14  Mich.  233 ;  Beedy  v.  Reding,  16  Me.  362. 

We  are  not  without  support  in  our  own  state:  Hower  v. 
Ulrich,  156  Pa.  410.  As  to  3d  assignment  of  error  <3ited 
2  Greenleaf  on  Evidence,  sec.  256,  that,  "the  damages  to 
be  recovered  must  be  the  natural  and  proximate  consequences 
of  the  act  complained  of :  Morrison  v.  Davis,  20  Pa.  171 ;  Penna. 
R.  R.  Co.  V.  Kerr,  62  Pa.  353 ;  O.  C.  &  A.  R.  R.  Co.  v.  Keigh- 
ron,  74  Pa.  316;  Hoag  v.  L.  S.  &  M.  S.  R.  R.  Co.,  85  Pa.  293. 

When  facts  are  undisputed  it  is  the  duty  of  the  court  to  pass 
upon  the  question  as  one  of  law :  Behling  v.  Pipe  Lines,  160 
Pa.  365. 

Geo.  H.  Higginiy  of  Brainerd  ^  Higgim^  for  appellee. — Negli- 
gence is  the  absence  of  care  under  the  circumstances :  R.  R.  v. 
Layer,  112  Pa.  414.  It  may  arise  either  by  an  act  done  or  an 
omission  to  act. 

Negligence  of  the  defendant  is  the  proximate  cause  when  the 
injury  is  such  a  direct  and  immediate  consequence  of  the  negli- 
gence as,  under  the  surrounding  circumstances  of  the  case,  a 
person  of  ordinary  care  and  prudence  might  and  ought  to  have 
foreseen  as  likely  to  follow  from  the  negligence :  16  Am.  & 
Eng.  Ency.  of  Law,  432,  433,  note  1,  p.  429 ;  Hoag  and  Alger 
v.  L.  S.  &  M.  S.  R.  R.  Co.,  86  Pa.  293. 

On  the  question  of  proximate  cause,  cited  Eoelsch  v.  Pliila. 
Co.,  152  Pa.  365 ;  Gas  Co.  v.  Robinson,  99  Pa.  1. 

Opinion  by  Orlady,  J.,  July  16, 1896  (after  stating  the 
facts  as  above) : 

The  doctrine  of  proximate  and  remote  cause  has  been  decided 
in  a  great  variety  of  cases.    One  of  the  most  valuable  of  the 
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criteria  furnished  by  the  authorities,  is  to  ascertain  whether  any 
new  cause  has  intervened  between  the  fact  accomplished  and 
the  alleged  cause.  If  a  new  force jm:  ppyAr  hsm  mf^Arvpnfi(j^Qf 
itself^  sixflfiriftnt  t^  BtanH  as  the  cause  of  th^  TTtiafoftiinft,  thft 
gjihftr  ^iiit  h9  A/^^s^'^erftd  afl  t^^  remote :  L.  Mut.  Ins.  Co.  v. 
Tweed,  7  Wall.  (U.  S.)  44-53. 

If  two  distinct  causes  are  operating  at  the  same  time  to  pro- 
duce a  given  result  which  might  be  produced  by  either,  they 
are  concurring  causes.  They  run  together  as  the  word  signifies 
to  the  same  end.  But  if  two  distinct  causes  are  successive  and 
unrelated  in  their  operation,  they  cannot  be  concurring.  One 
of  them  must  be  the  proximate  and  the  other  the  remote  cause. 
When  they  stand  in  this  relation  to  each  other  and  the  result 
to  be  considered,  the  law  regards  the  proximate  as  the  efficient 
and  responsible  cause,  and  disregards  the  remote :  Herr  v.  City 
of  Lebanon,  149  Pa.  222. 

In  determining  what  is  proximate  cause,  the  true  rule  is,  that 
the  injury  must  be  the  natural  and  probable  conse^juence  of  the 
nep^ligenc^  \  such  a  consequence  as  under  the  sujrounding^  cir- 
cumstances of  the  case  might  and  ought  to  be  foreseen  by  th^ 
wrongdoer  aA  likelylo  flow  from  his  act;  Hoag  v.JThe  Rail- 
'  r^dCo.,  «5  Fa.  'Z^'6 ;  Pass.  Ry.  Co."v."Trich,  117  Pa.  390'; 
Railway  Co.  v.  Kellogg,  94  U.  S.  475. 

The  natural  consequence  of  an  act  is  the  consequence  which 
ordinarily  flows  from  it — the  result  which  may  reasonably  be 
anticipated  from  it  The  probable  consequence  is  one  that  is 
more  likely  to  follow  the  supposed  cause  than  it  is  to  fail  to  fol- 
low it:  C.  St.  P.  M.  &  O.  Ry.  v.  ElUott,  5  (U.  S.)  C.  C.  A. 
347. 

The  evidence  in  the  case  shows  that  a  loaded  revolver  was 
kept  in  the  Crandall  home,  in  an  upper  drawer  of  a  chiffonier, 
which  was  used  exclusively  by  the  head  of  the  family,  and  in 
his  absence  from  the  room,  while  the  wife  was  in  bed  with  her 
face  averted,  a  five  year  old  child  in  quest  of  play,  discovered 
and  accidently  discharged  it  to  the  plaintiff's  injury.  Can  it  be 
said  that  the  injury  was  the  natural  and  probable  result  of  plac- 
ing the  revolver  in  the  place  as  alleged  by  the  plaintiff? 

It  was  not  a  natural  consequence,  nor  is  there  any  reason  for 
saying  it  would  be  a  probable  consequence.  The  utmost  that 
can  be  said  would  be  that  such  a  consequence  might  possibly 
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happen.  But  things  or  results  which  are  only  possible  cannot 
be  spoken  of  as  either  probable  or  natural.  For  the  latter  are 
those  things  or  events  which  are  likely  to  happen  and  for  that 
reason  should  be  foreseen.  Things  which  are  possible  may 
never  happen,  but  tliose  which  are  natural  or  probable  are  those 
which  do  happen  and  happen  with  such  frequency  or  regularity 
as  to  become  a  matter  of  definite  inference.  To  impose  such 
a  standard  of  care  as  requires,  in  the  ordinary  affairs  of  life,  pre- 
caution on  the  part  of  individuals  against  all  the  possibilities 
which  may  occur,  is  establishing  a  degree  of  responsibility  quite 
beyond  any  legal  limitations  which  have  yet  been  declared : 
Pass.  Ry.  Co.  v.  Trich,  supra.  If  the  precautions. taken  in  this 
case  to  keep  a  proper  weapon,  admittedly  of  a  dangerous  char- 
acter where  it  would  be  safe  and  convenient  of  access  in  time 
of  emergency  were  not  sufficient,  it  might  be  gravely  doubted 
if  such  a  weapon  could  be  kept  anywhere  on  the  premises  to  be 
at  all  times  secure  from  the  infantile  marauder. 

There  was  no  dispute  as  to  the  material  facts.  The  slight 
difference  between  Miss  Swanson  and  Mrs.  Crandall  as  to  the 
revolver  being  handled  the  previous  day  would  not  change  the 
result.  The  plaintiff  did  not  pretend  to  say  she  knew  where 
the  child  got  the  revolver  the  (ky  of  the  accident.  There  was 
no  proof  as  to  that  fact.  All  parties  inferred  it  was  taken  from 
the  drawer  in  which  Mr.  Crandall  had  placed  it  several  da}rs 
before.  Negligence  must  be  proved .  When  the  uncontradicted 
evidence  does  not  warrant  the  jury  in  inferring  negligence  as 
the  proximate  cause  of  an  injury,  the  court  should  direct  a  ver- 
dict for  the  defendant:  Behling  v.  Pipe  Lines,  160  Pa.  859 ; 
Scott  V.  A.  V.  Ry.  Co.,  172  Pa.  646. 

As  placed  by  Mr.  Crandall  the  revolver  was  perfectly  harm- 
less, and,  save  for  the  intervention  of  baby  fingers,  would  not 
have  caused  the  injury.  Its  discovery  by  the  child  could  not 
have  been  reasonably  anticipated  by  him.  He  was  not  present 
at  the  time  of  the  accident.  The  wife  was  not  negligent  in  giv- 
ing the  care  of  Evelyn  to  the  nurse  girl,  and  had  the  right  to 
expect  that  attention  would  be  so  given  as  to  prevent  injury 
to  either  child.  In  the  moment  of  time  following  the  dress- 
ing of  the  little  gui,  the  plaintiff  could  not  be  charged  with 
contributory  negligence  in  its  legal  sense.  The  unfortunate 
occurrence  was  an  event  which  i^esulted  undesignedly  and  unex- 
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pectedly,  and  which  could  not  have  been  reasonably  anticipated 
as  a  nsnal  and  natural  result. 

The  injury  to  the  plaintiff  was  caused  by  a  mere  child,  with- 
out the  knowledge  of  its  parents,  not  induced  by  negligence  of 
either,  without  advantage  to  or  ratification  by  them,  and  for 
which  under  the  authorities  there  is  no  liability  on  their  part : 
17  Am.  &  Eng.  Ency.  of  Law,  892  and  notes ;  Hower  v.  UMch, 
166  Pa.  410 ;  Hagerty  v.  Powers,  66  Cal.  368 ;  66  Am.  Repts. 
100;  Smith  v.  Davenport,  23  Am.  Repts.  737;  Haverson  v. 
Noker,  50  Am.  Repts.  383. 

The  second  and  third  assignments  of  error  are  sustained,  which 
disposes  of  the  case.  The  court  should  have  directed  a  verdict 
for  the  defendant.  The  judgment  is  reversed.  The  costs  to 
be  paid  by  the  appellee. 


The  West  Branch  Lumberman's  Exchange,  Appellant,  v. 
D.  Austin  Lutz  and  Elmer  E.  Zaring. 

Staiutes — Construction — Repeal — Floating  logs. 

The  act  of  Apiil  10,  1862,  P.  L.  388,  for  the  more  effectual  protection 
of  the  owners  of  floating  logs  on  the  Susquehanna  river,  is  not  repealed 
by  the  act  of  December  11, 1866,  P.  L.  (1867),  1365,  which  has  reference  to 
logs  wittingly  or  carelessly  set  afloat  and  not  to  those  carried  away  by  a 
flood  for  which  contingency  the  act  of  1862  was  intended  to  provide. 

Statutes  -  Rules  of  constructionr— Different  acts  as  forming  one  statute. 

It  is  an  elementary  rule  that  all  paits  of  a  statute  are  to  be  considered  in 
its  construction  even  when  the  words  are  the  plainest ;  for  the  true  mean- 
ing of  any  passage  is  that  which  best  harmonizes  with  the  subject,  and 
with  any  other  passage  in  the  statute ;  hence,  it  follows  that  the  exami- 
nation must  extend  to  other  acts  on  the  same  subject  together  with  legis- 
lative intent ;  for  all  are,  for  the  purpose  of  constiniction,  considered  as 
forming  one  homogeneous  and  consistent  body  of  law. 

Floating  or  drift  logs—Body  ofstcUule  law. 

The  acts  of  1812,  1858,  1854,  1862  and  1866  form  a  system,  and  the  act 
of  1866  in  the  use  of  the  words  •*  floating  intentionally  or  otherwise/^ 
unless  rafted  and  under  pilotage  and  control  of  men,  refers  to  a  voluntaiy 
act  or  such  reckless  conduct  as  would  be  equivalent  thereto;  it  does  not 
to  direct  terms  or  by  fair  implication  have  reference  to  flood  logs  which 
were  at  the  time  of  capture  outside  of  the  restraint  of  human  agency  oi 
domination. 
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BepUvin— Captured  flood  logs — Terms  of  redemption. 

Certain  logs  carried  away  by  a  flood  having  been  captnred,  advertised 
and  identified,  the  owners  tendered  the  captors  redemption  charges,  etc., 
due  under  act  of  1862,  i.  e.  50c  per  one  thousand  feet.  The  captors  re- 
fused the  tender  demanding  50c  per  log  as  provided  by  act  of  1866.  The 
owners  replevied  the  logs :  Held,  that  the  trial  judge  erred  in  holding  that 
the  redemption  charges  were  controlled  by  the  act  of  1866  and  that  the 
act  of  1862  was  repealed  thereby. 

Argued  March  18, 1896.  Appeal,  No.  14,  March  T.,  1896,  by 
plaintiffs,  from  judgment  of  C.  P.  Perry  Co.,  Nov.  T.,  1894, 
No.  3,  on  a  verdict  for  defendant.  Before  Rice,  P.  J.,  Wii/- 
LARD,WiCKHAM,  Beavee,  Reedeb,  Olrady  and  Smith,  J  J. 
Reversed. 

Replevin  to  recover  fifty-eight  flood  logs.  Before  Lyon,  P.  J. 
Verdict  for  defendant. 

The  actual  or  alleged  value  of  the  logs  does  not  appear  from 
the  paper-books. 

The  facts  are  stated  by  the  Superior  Court  as  follows : 
"  On  May  21, 1894,  an  extraordinary  flood  destroyed  the  boom 
in  the  West  Branch  of  the  Susquehanna  river  at  Williamsport, 
Pennsylvania ;  and  as  an  incident,  saw  logs  representing  about 
one  hundred  and  fifty  million  feet  of  lumber,  were  discharged 
from  the  place  intended  for  their  storage  and  carried  down  the 
course  of  the  river. 

The  saw  logs  had  been  cut  in  the  woods  of  the  upper  river 
and  its  tributaries,  skidded  and  marked  to  indicate  their  ownei> 
ship,  to  the  end  that  they  would  be  driven  and  floated  to  the 
boom,  and  there  sold  or  manufactured.  The  marks  had  been 
legally  registered  and  as  such  were  well  known  to  the  trade, 
so  that  the  property  was  easily  and  certainly  identified  by  the 
owners,  and  it  was  proved  on  the  trial  that  the  title  to  the  logs 
involved  in  this  issue,  was,  at  the  time  of  the  destruction  of  the 
boom  in  the  plaintiff ;  that  at  the  time  of  capture  by  the  defend- 
ants, they  knew  them  to  be  owned  by  up  river  operators ;  that 
they  were  then  beyond  the  control  of  the  owners,  as  escaped  or 
flood  logs,  and  while  floating  in  the  stream,  fifty-eight  were 
secured  by  the  defendants  in  expectation  of  receiving  salvage 
money  at  the  rate  of  50  cents  per  log  from  the  owners,  as  com- 
pensation for  their  services. 
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When  the  waters  subsided,  the  defendants  secured  the  cap- 
tared  logs  on  the  riyer  bank,  lodged  a  description  of  the  prop- 
erty by  its  distinctive  marks  and  quaUty  with  a  justice  of  the 
peace,  and  gave  notice  in  a  newspaper  under  the  provisions  of 
an  act  March  20, 1812,  5  Sm.  L.  835,  that  they  claimed  as  com- 
pensation 50  cents  per  log  salvage  money  under  act  of  Decem- 
ber 11, 1866,  P.  L.  (1867)  1365,  and  owners  were  notified  by 
the  newspaper  advertisement  to  remove  the  logs  within  sixty 
days,  "otherwise  the  said  logs  will  be  absolutely  forfeited  to 
and  become  the  property  of  "  the  defendants. 

The  plaintiff,  by  proper  representatives,  went  upon  the 
ground,  identified  the  property,  and  tendered  the  captors  the 
sum  of  60  cents  per  thousand  feet  board  measure, — rating  seven 
logs  to  the  thousand  feet, — the  cost  of  advertising  and  justice's 
fees/ 

This  tender  was  refused,  and  it  was  then  contended,  and  yet 
is,  that  the  defendants  became  invested  with  an  absolute  titie 
to  the  logs  so  captured. 

This  action  of  replevin  was  instituted  to  determine  the  titie, 
and  while  there  are  eleven  assignments  of  error,  the  question 
in  issue  is  fully  disposed  of  under  the  fourth  and  fifth  specifica- 
tions as  follows : 

Fourth.  The  court  erred  in  its  answer  to  the  plaintiff's  sixth 
point  which  was  as  follows,  to  wit :  That  the  act  of  11th  of 
December,  1866,  does  not  repeal  the  act  of  10th  of  April,  1862, 
as  to  logs  escaping  from  the  Susquehanna  boom  against  the 
will  of  the  owners,  and  the  compensation  fixed  by  law  to  the 
salvor  of  such  logs  is  60c  per  M.  and  not  50c  per  log.  Ajiswer 
of  court  to  this  point:  "This  is  refused."  [4] 

Fifth.  The  court  erred  in  its  answer  to  the  plaintiff's  seventh 
point,  which  was  as  follows,  to  wit :  That  the  50c  per  log  al- 
lowed by  the  act  December  11, 1866,  applies  only  to  logs  vol- 
untarily put  into  the  Susquehanna  river  to  be  floated  below 
Northumberland,  and  there  is  no  evidence  that  the  logs  in  dis- 
pute were  intentionally  put  into  said  river  to  be  floated  below 
Northumberland,  but,  on  the  contrary,  the  evidence  shows  that 
the  logs  in  dispute  were  placed  in  the  west  branch  to  be  caught 
in  the  Susquehanna  boom  at  Williamsport,  Penna.,  to  be  there 
manufactured  into  lumber.  Answer  of  the  court  to  this  point : 
"This  point  is  refused;  the  act  of  13th  of  April,  1868,  expressly 
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repealed  the  proviso  to  the  act  of  December  11, 1866,  so  tliat 
it  makes  no  difference  whether  the  logs  were  in  the  stream  as 
the  result  of  accident  or  whether  they  were  voluntarily  placed 
there."  [6] 

Errors  asaiffrtedj  among  others  were  (4)  error  in  answer  to 
plaintiff's  sixth  point,  reciting  point  and  answer  as  set  out  in 
the  statement  of  facts  found  by  the  court ;  (6)  error  in  answer 
to  plaintiff's  seventh  point,  reciting  same,  as  set  out  in  tlie  state- 
ment of  facts  found  by  the  court. 

ff.  0.  McCormich  and  B,  F.  Junkiit,  with  them  Jon.  C.  Bucher^ 
A.  W.  Potter  and  Lewis  Potter^  for  appellant. — The  claim  of 
defendants  to  detain  the  logs  in  controversy  springs  from  the 
capture  and  compliance  with  the  requirements  of  the  act  of 
1812 ;  they  have  no  other  source  of  title  or  right  of  detention : 
Hynicka  v.  Smith,  26  Pa.  499. 

On  the  act  of  1866,  cited  Craig  &  Blanchard  v.  Kline,  65  Pa. 
399.  If  the  construction  placed  upon  these  acts  of  assembly  by 
the  court  below  be  held  to  be  the  true  one,  then  every  lumber- 
man upon  the  river,  whether  his  logs  are  destined  to  the  boom 
at  Williamsport,  or  intended  for  his  mill  at  points  above,  will 
forfeit  his  logs  in  case  they  were  carried  away  from  him  against 
his  will  by  the  act  of  God  and  found  floating  upon  the  waters 
of  the  river  below  the  town  of  Northumberland.  Such  a  con- 
struction is  not  warranted  even  by  the  severe  letter  of  the  law, 
and  is  in  direct  violation  of  its  spirit  and  intent. 

Charles  Hower  and  Chas.  A.  Bamett^  for  appellees. — Being  a 
later  act,  does  the  act  of  1866  repeal  the  compensation  fixed  by 
the  act  of  1862  ?  It  does,  if  in  pari  materia,  and  a  constitu- 
tional exercise  of  legislative  power.  That  it  is  both,  we  think, 
will  appear  from  the  case  of  Cmig  v.  Kline,  65  Pa.  899,  to  which 
we  refer  as  setting  forth  in  extenso  the  acts  of  assembly  relating 
to  the  subject-matter,  and  establishing  the  validity  of  the  said 
act  of  1866  :  Wendt  v.  Craig,  67  Pa.  424.  The  construction 
of  the  act  of  1866  came  before  the  court  in  Lumbermen's  Ex- 
change V.  Fisher,  160  Pa.  476,  and  it  will  be  noticed  that  no 
reference  is  made  in  this  opinion  to  the  act  of  April  13, 1868, 
P.  L.  92.    See  also,  Hynicka  v.  Smitli,  26  Pa.  499. 
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Opinion  by  Oelady,  J.,  July  16,  1896,  (after  stating  the 
facts  as  set  out  in  above  statement)  : 

Craig  V.  Kline,  65  Pa.  399,  settled  beyond  controversy  tliat, 
"  it  is  very  clear  that  the  mere  fact  that  a  man's  property  is 
found  floating  down  the  stream  is  not  ipso  facto  a  ground  of 
forfeiture,  so  as  to  deprive  him  of  title.  It  is  the  intentional 
or  voluntary  act  of  floating,  directing  or  authorizing  to  be  floated, 
which  the  law  prohibits." 

The  tender  was  made  to  meet  the  requirements  of  the  act  of 
April  10, 1862,  P.  L.  883, entitled  "An  act  for  the  more  efifect- 
ual  protection  of  the  owners  of  logs  and  lumber  on  the  Susque- 
hanna river." 

The  second  section  of  the  act  declares  it  to  be  unlawful  for 
any  person  without  authority  of  the  owner  to  catch,  stop,  take 
up  or  detain  any  lumber  of  the  kinds  mentioned  in  the  first  sec- 
tion of  the  act,  which  shall  be  floating  in  any  of  the  streams  or 
main  river  above  the  Susquehanna  boom,  having  thereon  any 
duly  registered  mark  pix)vided  for  in  the  first  section,  and 
authorizes  the  owner  of  the  properly  marked  lumber  to  take 
possession  of  and  remove  any  lumber  so  detained,  without  being 
in  any  manner  liable  for  damages  or  expenses  incurred  in  taking 
up,  stopping  or  detaining  the  same.  "  Provided  ....  for  the 
purpose  of  encouraging  persons  to  catch,  take  up  and  secure 
logs  and  lumber  floating  down  the  Susquehanna  river,  below 
the  Susquehanna  booms,  it  shall  and  may  be  lawful  for  any  per- 
son or  persons  so  taking  up  and  securing  any  of  the  same  kinds 
of  lumber,  so  found  floating  down  the  said  river,  below  said 
booms,  to  charge  and  receive  from  the  owner  or  owners  of  said 
lumber  the  sum  of  fifty  cents  per  thousand  feet,  board  measure, 
and  to  have  a  lien  upon  the  same  until  payment  is  made  or 
tendered  by  the  owner  or  his  agent." 

The  learned  judge  in  the  court  below  held  that  this  measure 
of  compensation  was  repealed  by  act  of  December  11,  1866, 
P.  L.  (1867),  1365  the  title  to  which  is  "  an  act  declaratory  of 
the  law  relating  to  taking  up  lumber,  and  prohibiting  the  float- 
ing of  loose  logs  in  the  Susquehanna  river,  between  the  town  of 
Northumberland  and  the  line  of  the  state  of  Maryland,"  and  the 
first  section  thereof  is  "  That  it  is  hereby  declared  to  be  the  true 
intent  and  meaning  of  the  first  section  of  the  act  entitled  *  An 
act  to  regulate  the  taking  up  of  lumber  in  the  rivers  Susque- 
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hanna  and  Lehigh  and  their  branches/  approved  March  20, 
1812,  that  any  saw  logs  may  be  taken  up,  under  the  provisions 
of  said  section  whether  the  same  be  put  in  the  said  stream  inten- 
tionally or  otherwise,  and  whether  the  same  be  floated  inten- 
tionally or  otherwise,  the  true  intent  and  meaning  thereof  being 
that  no  saw  logs  may  be  floated  or  driven  therein^  unless  r<rfted 
and  under  the  pilotage  and  control  of  men  and  that  all  saw  logs^ 
not  so  raftedj  and  under  the  pilotage  and  control  of  men,  shall 
and  may  be  taken  up  under  the  provisions  thereof: 

"  Provided  that  this  section  shall  only  apply  to  the  Susque- 
hanna liver  between  the  town  of  Northumberland  and  the  line 
of  the  state  of  Maryland ;  and  the  person  or  persons  taking  up 
any  of  said  saw  logs,  so  floating,  shall  be  entitled  to  receive 
from  the  owners  thereof  50  cents  for  each  log,  before  delivering 
up  the  same." 

It  is  evident  that  this  act  of  the  legislature  was  intended  to 
relieve  the  doubt  that  then  existed  in  determining  the  rights 
and  liabilities  of  persons  engaged  in  the  lumber  business ;  the 
owners  of  land  along  and  in  the  river ;  and  the  captors  of  logs, 
lumber,  etc. 

The  second  section  concludes,  "  and  provided  further  that 
this  act  shall  not  apply  to  saw  logs  now  lying  in  the  same  stream, 
nor  to  any  case,  in  which  by  reason  of  high  water,  or  from  any 
other  casualty  said  saw  logs  may  be  swept  out  of  the  West 
Branch  and  Susquehanna  booms." 

The  place  of  capture  of  the  fifty-eight  logs  in  this  contro- 
versy was  below  the  Susquehanna  booms. 

The  logs  captured  had  been  swept  out  of  the  Susquehanna 
boom  at  Williamsport  by  the  casualty  of  higher  water,  and 
when  taken  in  the  river  were  not  under  the  pilotage  and  con- 
trol of  men. 

By  a  supplement  to  the  act  of  December  11,  1866,  enacted 
April  13, 1868,  P.  L.  92,  the  proviso  that  "The  act  shall  not 
apply  to  saw  logs  that  may  be  swept  out  of  the  West  Branch 
and  Susquehanna  booms  by  reason  of  higher  water  or  from  any 
other  casualty"  is  expressly  repealed. 

The  constitutionality  of  the  act  of  1866  was  directly  before 
the  Supreme  Court  in  Craig  v.  Kline,  supra,  and  it  was  sus- 
tained, and  again  in  Lumberman's  Ex.  v.  Fisher,  150  Pa.  475. 

This  act  does  not  apply  to  logs  or  lumber  carried  off  by  high 
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water,  and  which  are  not  being  intentionally  or  voluntarily 
floated  or  driven.  It  prohibits  the  floating  of  loose  saw  logs 
whether  the  same  be  put  in  the  stream  intentionally  or  other- 
wise, and  whether  the  same  be  floated  intentionally  or  otherwise, 
unless  rafted  and  under  the  pilotage  and  control  of  men. 

It  does  not  require  an  owner  to  raft  under  the  pilotage  and 
control  of  men  saw  logs  on  an  irresistible  flood,  which  would 
be  exacting  the  performance  of  an  impossible  act. 

The  same  force  which  carried  these  fifty-eight  saw  logs  from 
their  designed  haven,  swept  in  its  fur}',  houses  and  bams  and 
mills  through  the  streets  of  the  city  of  Williamsport.  The 
directing  cause  was  beyond  all  human  control,  and  by  the  inter- 
position of  Providence  was  an  inevitable  accident  so  far  as  the 
ordinary  use  of  the  river  was  concerned. 

It  is  an  elementary  rule  that  all  the  parts  of  a  statute  are  to 
be  considered  in  its  construction,  even  when  the  words  are 
plainest ;  for  the  true  meaning  of  any  passage  is  that  which 
best  harmonizes  with  the  subject,  and  with  every  other  passage 
of  the  statute.  The  examination  is  to  extend  to  other  acts  on 
the  same  subject  to  gather  the  legislative  intent ;  for  all  are, 
for  the  purpose  of  construction,  considered  as  forming  one 
homogeneous  and  consistent  body  of  law  and  each  of  them  may 
explain  and  elucidate  every  other  part  of  the  common  system  to 
which  it  belongs ;  and  when  there  are  irreconcilably  conflicting 
clauses  in  the  same  statute,  a  comparison  Mrith  otiier  statutes 
upon  the  same  subject  may  point  out  those  clauses  which  are 
inharmonious  with  such  legislation  as  designed  to  prevail :  End- 
lich  on  Statutes,  sees.  35,  43  and  notes. 

The  acts  of  1812, 1853, 1865, 1862  and  1866  form  a  system, 
and  the  last  one,  in  use  of  the  words  "  put  into  the  stream  inten- 
tionally or  otherwise,"  "floating  intentionally  or  otherwise," 
"  unless  rafted  and  under  the  pilotage  and  control  of  men," 
refers  to  a  voluntary  act  or  such  reckless  conduct  as  would  be 
equivalent  thereto. 

The  legislative  mandate  is  against  floating  or  driving  logs 
between  the  named  points,  unless  rafted  and  under  the  pilotage 
of  men,  and  it  is  the  logs  which  are  not  so  rafted  and  under  the 
pilotage  and  control  of  men  that  shall  and  may  be  taken  up  to 
entitle  the  salvor  to  demand  50  cents  for  each  log. 

The  act  refers  to  property  subordinate  to  man's  control  and 
Vol.  u— 7 
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management,  so  as  to  raft  it  into  form,  pilot  and  direct  its  course, 
and  not  in  direct  terms  or  by  fair  implication  to  flood  logs,  which 
were  at  the  time  of  capture  outside  the  restraint  of  human 
agency  or  domination. 

The  construction  urged  by  appellees  would  practically  be  a 
confiscation  of  the  property  and  destruction  of  title  to  it,  under 
a  forfeiture  justified  by  conditions  which  could  not  be  fore- 
seen and  against  which  the  owner  would  be  powerless  to  provide. 

Under  the  evidence,  seven  logs  to  a  thousand  feet  was  a  fair 
estimate  of  the  board  measure  thereof,  and  to  require  payment 
of  salvage  money  at  the  rate  of  $3.50  per  thousand  feet  board 
measure  would  result  in  abandonment  of  the  property  by  the 
owner,  as  that  additional  cost  would  prevent  successful  operar 
tion  of  the  business.  To  be  effective  this  manner  of  securing 
title  and  property  must  be  preceded  by  technical  observance  of 
every  statutory  requirement,  as  it  has  ever  been  held  to  be  tiie 
punishment  or  remedy  of  extreme  cases,  and  as  such  to  be  dis- 
couraged. 

These  acts  were  to  foster  and  protect  an  important  industry, 
but  this  enforcement  would  work  its  destruction  every  season 
the  logs  would  by  an  unusual  flood  be  discharged  below  the 
Susquehanna  booms. 

The  common  sense  of  man  approves  the  judgment  mentioned 
by  Puffendorf,  that  the  Bolognian  law  which  enacted  "that 
whoever  drew  blood  in  the  streets  should  be  punished  with  the 
utmost  severity  "  did  not  extend  to  the  surgeon  who  opened  the 
vein  of  a  person  who  fell  down  in  the  street  in  a  fit  So  too  of 
the  statute  of  Edward  II.,  which  enacts  that  a  prisoner  who 
breaks  prison  shall  be  guilty  of  a  felony,  does  not  extend  to  a 
prisoner  who  breaks  out  when  the  prison  is  on  fire,  "  for  he  is  not 
to  be  hanged  because  he  would  not  stay  to  be  burnt." 

All  laws  should  receive  a  sensible  construction,  and  general 
terms  should  be  so  limited  in  their  application  as  not  to  lead  to 
injustice,  oppression  or  an  absurd  consequence.  It  will  always 
be  presumed  that  the  legislature  intended  exceptions  to  its  lan- 
guage, which  would  avoid  results  of  this  character.  The  reason 
of  the  law  should  prevail  over  the  letter:  U.  S.  v.  Kirby,  7 
Wall.  482. 

The  plaintiffs  sixth  and  seventh  points  were  correct  state- 
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ments  of  the  law,  and  should  have  been  affirmed.    The  fourth 
and  fifth  assignments  of  error  representing  them  are  sustained. 
The  judgment  is  reversed,  costs  to  be  paid  by  appellees  and 
a  y.  f.  d.  n.  awarded. 


Nathan  T.  Gilmore  v.  The  Connellsville  Water  Company. 
In  re  Rule  on  Edward  Campbell. 

AUomey  cU  law — AUomey  and  client — Settlement  ofdisptUe. 

When  a  client  is  dissatisfied  with  the  sum  retained  by  his  attorney  as 
compensation,  he  may  either  bnng  suit  against  or  take  a  rule  upon  hhn. 
In  the  latter  case  the  court  will  compel  immediate  justice  if  the  sum  re- 
tained be  such  as  to  show  fraudulent  intent ;  if  the  answer  convinces  the 
court  that  the  sum  is  held  back  in  good  faith  and  is  not  more  than  honest 
compensation,  the  rule  will  be  dismissed  and  the  client  remitted  to  a  jury 
trial. 

Attorney  and  clientSffect  of  findings  by  court. 

Where  a  controversy  between  an  attorney  and  client  is  submitted  to  the 
court  on  rule,  answer  and  depositions,  the  record  presents  the  decree  with 
the  weight  of  a  verdict,  and  it  will  not  be  set  aside  unless  eiTor  clearly 
appears. 

Practice,  C,  P. — Trial  by  jury — When  waived. 

Where  a  party  to  a  cause  has  submitted  the  determination  of  tlie  facts 
to  the  court  and  has  taken  the  chances  of  a  finding  in  his  favor,  he  cannot 
after  an  adverse  decision  select  a  new  tribunal  by  demanding  a  trial  by 
jury. 

Argued  April  20, 1896.  Appeal,  No.  63,  April  T.,  1896,  by 
Edward  Campbell,  from  decree  of  C.  P.  Fayette  Co.,  Dec.  T., 
1887,  No.  83,  ordering  appellant  to  pay  over  a  certain  portion 
of  moneys  collected  by  him  as  an  attorney  at  law.  Before 
Rice,  P.  J.,  Wh^labd,  Wickham,  Beaver,  Reeder,  Oblady 
and  Smtth,  J  J.    Affirmed. 

Rule  on  Edward  Campbell  to  show  cause  why  he  should  not 
pay  over  certain  moneys  collected  by  him  as  attorney  for  the 
plainti£E  in  the  above  entitled  cause.  Before  Poetbr,  J.,  spe- 
cially presiding.  Rule  absolute  as  to  $249.62.  As  to  the  other 
amount  set  forth  in  petition,  rule  is  discharged  without  preju- 
dice to  plaintifTs  right  to  recover  said  additional  amount. 
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The  facts  are  stated  in  the  opinion  of  the  Superior  Court  as 
follows : 

In  1886,  Edward  Campbell  as  attorney  for  Nathan  T.  Gil- 
more  instituted  proceedings  against  the  defendant  to  restrain 
by  injunction  the  occupancy  of  land  and  taking  of  water  owned 
by  the  plaintiff ;  and,  failing  in  this  proceeding,  an  action  at  law 
was  begun  to  recover  damages  therefor. 

Both  cases  were  resisted,  and  after  considerable  controversy 
the  latter  resulted  in  the  plaintiff's  favor  on  September  4, 
1891,  through  which  appellant  received  for  plaintiff  as  verdict 
«4,746.14  and  the  next  day  remitted  to  the  client  $3,746.14. 
Exceptions  to  costs  were  at  the  time  pendmg,  and  on  Novem- 
ber 13, 1891,  an  additional  sum  of  $258.12  was  paid  appellant 
as  plaintiff's  costs. 

A  dispute  arose  as  to  the  proper  compensation  to  which  the 
attorney  was  entitled,  to  determine  which  a  petition  was  pre- 
sented by  plaintiff,  "  for  a  rule  on  the  said  Edward  Campbell  to 
show  cause  why  he  should  not  pay  the  said  sum  of  $768.12  to 
your  petitioner."  A  rule  was  granted,  the  respondent  filed  an 
answer  which  was  subsequently  withdrawn  by  leave  of  court, 
and  a  revised  one  filed,  detailing  the  whole  transaction  with  this 
client,  admitting  that  he  had  received  the  sums  of  money  in  dis- 
pute, to  wit:  $1,000  and  $249.62,  and  held  them  as  his  fair 
compensation  for  professional  services  rendered  in  the  cases 
mentioned,  and  concludes,  "  This  respondent  therefore  showing 
to  your  honors  that  he  owes  the  said  petitioner  nothing  and  is 
not  bound  to  pay  him  $758.12  or  any  other  sum,  respectfully 
asks  that  the  rule  may  be  discharged."  After  the  issue  was  thus 
raised,  the  case  was  on  the  argument  list  seven  times  between 
June,  1892,  and  March,  1895,  when  depositions  were  taken  in 
support  of  the  petition.  On  July  6, 1896,  the  respondent  took 
a  rule  to  take  depositions  in  support  of  his  answer  and  submit- 
ted himself  and  two  others  as  witnesses. 

On  July  23, 1896,  after  argument,  the  following  order  was 
made  by  Judge  W.  D.  Porter,  specially  presiding :  "  This  mat- 
ter came  on  to  be  heard  on  petition,  answer  and  testimony,  and 
the  rule  is  made  absolute  as  to  the  amount  of  plaintiff's  bill  of 
costs,  viz :  $249.62  collected ;  and  Edward  Campbell,  Esq.,  is 
ordered  forthwith  to  pay  over  to  Nathan  T.  Gilmore  the  sum  of 
two  hundred  and  forty-nine  and  sixty-two  one  hundredths  dol- 
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lars.  As  to  the  other  amount  set  forth  in  the  petition,  the  rule 
is  discharged  without  prejudice  to  plaintiff's  right  to  recover 
said  additional  amount  by  action,"  [1]  to  which  the  respond- 
ent excepted  and  assigns  the  decree  of  the  court  for  error. 
This  history  is  deemed  necessary  in  the  view  taken  by  the  court. 

Error  assigned  was,  (1)  decree  of  the  court,  reciting  same  as 
set  out  in  the  above  statement  of  facts. 

R.  P.  Kennedy^  for  appellant. — It  was  the  duty  of  the  court 
below  to  dismiss  the  i)etition  until  demand  had  been  made  upon 
Mr.  Campbell  for  settlement  and  until  the  attempt  to  settle 
with  him  had  failed:  Shoemaker  v.  Stiles,  102  Pa.  654;  Bals- 
baugh  V.  Frazer,  19  Pa.  96-99;  Dubois'  Appeal,  88  Pa.  231; 
Lodge  V.  Gaunt,  16  W.  N.  438 ;  Hatch  v.  Stitt,  66  Pa.  266 ; 
In  re  Kennedy,  120  Pa.  497. 

R.  H.  Lindsey  and  S.  E.  Ewing^  for  appellee. — "  The  sum- 
mary jurisdiction  of  courts  over  attorneys  is  sufficiently  ac- 
counted for  by  the  necessary  and  inherent  control  vested  in  them 
over  the  conduct  of  their  own  officers.  The  jurisdiction  exists 
whenever  the  employment  is  so  connected  with  their  profes- 
sional character  as  to  afford  a  presumption  that  their  character 
formed  the  ground  of  their  employment : "  Weeks  on  Attorneys, 
sec.  43,  et  seq.  No  rule  or  statute  is  necessary  to  authorize 
its  exercise:  In  re  Goodrich,  79  111.  148;  Penobscot  Bar  v. 
Kemble,  64  Maine,  140. 

Opinion  by  Orlady,  J.,  July  16, 1896  (after  stating  the 
facts  as  above  ) : 

By  section  28  of  the  act  of  June  16, 1836,  P.  L.  793,  it  is 
provided,  "  the  several  courts  aforesaid  shall  have  power,  .... 
to  make  rules  upon  attorneys  for  the  payment  of  money  and  the 
delivery  of  deeds,  and  other  papers  in  their  hands,  belonging  to 
their  clients,  and  in  every  such  case  to  enforce  obedience  to 
such  rules  by  attachment,"  .... 

In  Balsbaugh  v.  Frazer,  19  Pa.  96,  the  Supreme  Court  de- 
clare, "  It  ought  to  be  known  that  the  following  propositions 
are  undeniably  established  by  authority  and  fortified  by  reason." 
^4U).  If  the  client  is  dissatisfied  with  the  sum  retained  he  may 
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either  bring  suit  against  tJie  attorney  or  take  a  rule  upon  him. 
In  the  latter  case  the  court  will  compel  immediate  justice,  or 
inflict  summary  punishment  on  the  attorney,  if  the  sum  retained 
be  such  as  to  show  a  fraudulent  intent.  But  if  the  answer  to 
the  rule  convinces  the  court  that  it  was  held  back  in  good  faith, 
and  believed  not  to  be  more  than  an  honest  compensation,  the 
rule  will  be  dismissed,  and  the  clients  remitted  to  a  jury  trial," 
which  is  adopted  in  Shoemaker  v.  Stiles,  102  Pa.  552,  and  In 
re  Rule  on  Kennedy,  120  Pa.  497. 

The  court  below  evidently  had  this  last  case  presented  for 
consideration  (appellant  and  his  counsel  being  identified  with 
it,  as  well  as  the  one  on  trial,  with  equal  concern),  and  from  the 
decree  made  was  convinced  that  the  rule  should  not  be  dis- 
charged and  this  client  remitted  to  a  jury  trial  to  determine  the 
right  to  the  $249.62. 

This  record  presents  the  decree  with  like  weight  of  a  verdict, 
and  will  not  be  set  aside  unless  the  error  clearly  appears: 
Butterfield  v.  Lathrop,  71  Pa.  225 ;  FaU  Creek  C.  &  I.  Co.  v. 
Smith,  71  Pa.  230 ;  Thornton  v.  Enterprise  Ins.  Co.,  71  Pa. 
234. 

An  examination  of  the  evidence  does  not  warrant  a  reversal. 
Appellant  urges  in  argument  in  this  court  for  the  first  time, 
that  "  the  case  was  for  the  decision  of  a  jury  and  not  for  the 
court."  The  answer  raised  an  issue  of  facts  which  was  urged 
by  depositions  and  on  argument  to  have  the  rule  discharged. 
No  request  was  made  for  a  trial  by  jury,  but  the  issue  was  sub- 
mitted to  the  court.  The  authority  to  enter  judgment  in  favor 
of  appellant  was  recognized  and  urged,  with  knowledge  of  his 
rights  as  he  was  attorney  and  counselor  at  law. 

Trial  by  jury  is  a  guaranteed  right  under  our  government,  but 
it  is  a  right  which  may  under  special  conditions  be  waived : 
Lavery  v.  Commonwealth,  101  Pa.  560 ;  Proffatt  on  Jury  Trial 
sec.  Ill,  112. 

After  having  submitted  the  determination  of  the  facts  to  the 
court,  and  having  taken  the  cliances  of  a  finding  in  his  favor, 
he  cannot  after  an  adverse  decision  select  a  new  tribunal : 
Lower's  Appeal,  1  Walker,  404 ;  Bradford's  Appeal,  29  Pa.  613. 

The  assignment  of  error  is  overruled  and  decree  aflfirmed. 
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E.  S.  Huggins,  for  the  use,  etc.,  v.  S.  T.  Neill, 
Appellant. 

ArbUratian—DecUh  of  arbitrator  before  award  made. 

Where  an  arbitrator,  chosen  under  the  legal  arbitration  act  of  April  6, 
1870,  P,  L.  948,  dies  after  testimony  is  taken  but  before  an  award  is  ren- 
dered, the  statute  failing  to  make  any  provision  for  filling  the  vacancy, 
the  death  must  necessarily  operate  to  revoke  the  submission  and  the  proper 
com-se  is  to  apply  to  the  court  for  a  rescission  of  the  rule. 

Argued  May  19, 1896.  Appeal,  No.  27,  April  T.,  1896,  by 
defendant,  from  order  of  C.  P.  Crawford  Co.,  May  T.,  1879, 
No.  204,  striking  off  a  rule  of  reference  and  an  amicable  sub- 
mission to  a  legal  arbitrator  under  the  provision  of  the  act  of 
April  6, 1870.  Before  Rice,  P.  J.,  Willabd,  Beaver,  Rebdee, 
Oelady  and  Smtth,  JJ.    Affirmed. 

Rule  to  strike  off  rule  of  reference.    Before  Henderson,  P.  J. 

The  facts  are  stated  by  the  opinion  of  the  Superior  Court  as 
follows : 

The  defendant  entered  a  rule  to  have  arbitrators  chosen  under 
the  compulsory  arbitration  law.  The  plaintiff,  by  paper  filed, 
thereupon  elected  to  have  a  *'  legal  arbitration  "  under  the  pro- 
visions of  the  local  act  of  April  6, 1870,  P.  L.  948.  On  the  day 
appointed  for  choosing  the  arbitrator  the  parties  filed  a  paper 
ag^eing  "  that  William  G.  Trunkey  shall  be  a  legal  arbitrator 
xmder  the  act  of  assembly."  The  arbitrator  was  sworn  and  took 
the  testimony  in  the  case  but  died  before  making  an  award. 
Upon  application  of  the  plaintiff,  the  court  then  struck  off  the 
rule  of  reference,  and  from  this  order  the  defendant  appealed. 

JErrors  assigned  were  (1,  2)  strikmg  off  rule  of  reference. 

S.  T.  Neill,  with  him  M.  J,  Heywang^  for  appellant. — ^This 
agreement  for  submission  was  irrevocable :  Paist  v.  Caldwell, 
75  Pa- 161 ;  Wynn  v.  Bellas,  34  Pa.  160 ;  McGheehen  v.  Duf- 
field,  6  Pa.  497 ;  Williams  v.  Tracy,  95  Pa.  808. 

While  by  the  submission  the  case  is  out  of  court  for  tlie  pur- 
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poees  of  trial,  the  court  and  its  officers  still  control  the  machin- 
ery by  which  the  tribunal  is  created,  which  is  to  carry  out  the 
intention  of  the  parties  as  to  the  kind  of  trial.  Until  there  has 
been  a  failure  to  agree  it  does  not  lie  with  the  plaintiff  to  even 
aver  that  there  is  a  defect  in  the  machinery  for  supplying  the 
vacancy.  He  cannot  complain  of  a  failure  of  this  second  method 
provided  by  the  act  of  1836  for  filling  the  vacancy  until  he  has 
tried  the  first  method  of  an  amicable  agreement.  This  is  the 
doctrine  contained  in  Boyle  v.  Ins.  Co.,  169  Pa.  349.  See  (^Hn- 
ion  of  Williams,  J.,  at  bottom  of  page  357.  See  also  Snod- 
grass  V.  Gavit,  28  Pa.  221. 

Julius  Byles^  with  him  Eugene  Mackey^  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  16, 1896  (after  stating  the 
facts  as  set  out  in  above  statement  of  facts) : 

It  is  argued,  that,  as  the  parties  waived  the  right  of  trial  by 
jury,  and  agreed  to  a  "  legal  arbitration,"  the  law  ought  to  hold 
them  to  their  agreement.  But  the  question  is  not  whether  the 
submission  to  arbitration  was  revocable  at  the  mere  will  of  one 
of  the  parties — ^being,  by  rule  of  court,  under  the  statute,  of 
course  it  was  not — ^but  whether  it  was  revoked  by  operation  of 
law  upon  the  death  of  the  arbitrator.  A  voluntary  submission, 
coupled  with  an  agreement  that  the  prothonotary  may  enter 
judgment  on  the  award,  is  revoked  by  the  death  of  the  arbitrator 
if  no  method  is  provided  in  the  agreement  for  filling  his  place. 
This  is  put  on  the  ground  that  a  power  is  terminated  by  the 
death  of  the  person  upon  whom  it  is  conferred,  and  that  a  sub- 
mission to  arbitration  is  like  the  delegation  of  any  otiier  power : 
Potter  V.  Sterrett,  24  Pa.  411 ;  Shreiner  v.  Cummins,  63  Pa. 
374,  378.  So  far  as  the  present  question  is  concerned,  the  only 
difference  between  such  an  arbitration  and  the  one  under  con- 
sideration is,  that  the  one  is  regulated  by  the  agreement  of  the 
parties,  and  the  other  by  the  statute.  Where,  in  the  former  case, 
the  agreement,  or,  in  the  latter  case,  the  statute  fails  to  pro- 
vide a  mode  for  filling  a  vacancy,  the  death  of  the  arbitrator, 
before  making  an  award,  must  necessarily  operate  to  revoke  the 
submission,  and  this  is  a  result  which  the  parties  must  be  pre- 
sumed to  have  contemplated  when  they  chose  the  tribunal.  The 
proceedings  whereby  the  "  legal  arbitrator  "  was  chosen  in  this 
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case  were  in  strict  conformity  to  the  provision  of  the  act  of  1870. 
The  third  section  of  that  act  provides  that  the  method  of  choos- 
ing, service  of  notice,  length  of  rules,  and  fixing  times  of  hear- 
ing, shall  be  the  same  as  under  the  lay  or  compulsory  arbitration 
law.  Under  the  compulsory  arbitration  law  the  functions  of 
the  prothonotary  are  confined  to  the  first  appointment,  and  are 
not  called  into  exercise  until  the  parties  have  failed  to  agree. 
AVhen  an  appointment  has  been  made  in  any  of  the  modes  pre- 
scribed by  the  law,  his  authority  under  the  rule  of  reference  is 
at  an  end.  He  has  not  authority  to  fill  vacancies,  nor  even  to 
call  the  parties  together  for  that  purpose,  and  the  section  which 
authorizes  the  arbitrators  to  fill  them  is,  of  course,  not  applicable 
here.  True  the  parties  might  fill  the  vacancy  by  a  new  agree- 
ment, but  there  is  nothing  in  the  statute  which  compels  them 
to  make  a  second  choice,  and  there  is  no  person  who  would  suc- 
ceed to  the  powers  of  the  chosen  arbitrator,  as  there  was  in  the 
case  cited  by  the  defendant's  coimsel  (R.  R.  Co.  v.  McGrann, 
33  Pa.  630).  There  the  engineer  of  the  company  was  the  arbi- 
trator virtute  oflBcii,  here  the  reference  was  to  a  particular  person. 
Nor  is  there  any  analogy  to  an  agreement  to  try  a  case  without 
a  jury,  under  the  act  of  1874.  There  the  death  or  resignation, 
or  the  expiration  of  the  term,  of  the  judge,  may  not  terminate 
the  agreement,  for  the  reason  that  it  is,  properly,  not  an  agree- 
ment to  a  trial  before  a  particular  judge,  but  by  the  court,  which 
never  dies.  There  being  no  provision  for  filling  the  vacancy, 
the  arbitration  was  as  fully  ended  as  if  it  were  a  lay  arbitration 
under  the  act  of  1836,  and  the  arbitrator  or  arbitrators  had  died 
before  making  an  award.  In  a  somewhat  similar  contingency 
it  was  held  that  a  proper  course  was  to  apply  to  the  court  for  a 
rescission  of  the  rule :  Wilson  v.  Cross,  7  W.  495.  The  court 
was  clearly  right  in  following  that  suggestion  in  the  present 
case. 

The  case  is  still  pending,  and  no  final  judgment  has  been 
entered.  It  is,  to  say  the  least,  extremely  doubtful  whether  an 
appeal  lies  from  such  an  order.  See  Straub  v.  Smith,  2  S.  &  R. 
382;  Kendrick  v.  Overstreet,  8  S.  &  R.  356;  Erie  Bank  v. 
Brawley,  8  W.  530.  But  it  is  unnecessary  to  consider  that 
question  as  we  are  clearly  of  opinion  that  the  learned  judge 
below  committed  no  error  in  striking  off  the  rule. 

Order  affirmed. 
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John  Bright,  L.  T.  Borchers  and  H.  A.  Jameson,  doing 
business  as  the  J.  B.  &  B.  Oil  Company,  v.  B.  V.  Sig- 
gins,  M.  J.  Walkerman,  C.  J.  Siggins  and  W.  J.  Knupp, 
Appellants. 

Practice,  C.  P.—AffidavU  of  defense—Violation  of  written  contract. 

A  written  contract,  simple  in  form,  plain  and  unambiguous  in  terms 
and  clear  in  intent  had  been  executed,  and  performance  by  the  plaintiff 
acquiesced  in  by  defendants.  In  a  suit  on  the  written  contract  the  affi- 
davit of  defense  set  up  the  following  defenses : 

An  antecedent  oral  agreement  for  which  the  written  contract  was  sub- 
stituted, as  alleged,  after  objection  and  upon  alleged  threat  of  breach  of  the 
oral  contract  by  the  plaintiflf;  and  execution  induced  by  a  statement  made 
by  plaintiff  to  one  defendant  tliat  the  other  defendants,  who  had  previously 
signed,  were  satisfied  with  tlie  terms  of  the  written  contract,  the  affidavit 
also  alleging  damages  for  the  breach  of  the  oi*al  contract  as  a  set-off  to 
the  sum  sued  for  under  the  written  conti'act.  Held,  (1)  that  the  affidavit 
was  insufficient  as  not  alleging  such  fraud  as  would  warrant  avoiding  the 
written  contract,  and  (2)  tliat  if  the  case  had  been  on  trial  and  tlie  plaintiff 
had  offered  this  wi'itten  contract  in  evidence  and  defendants  had  made  an 
offer  embodying  the  facts  alleged  in  the  affidavit  of  defense  the  court  could 
not  have  received  the  evidence. 

Argued  May  19, 1896.  Appeal,  No.  28,  April  Term,  1896, 
by  plaintiff  from  judgment  of  C.  P.  Wai-ren  Co.,  March  Term, 
1895,  No.  72,  for  want  of  a  sufiBcient  aflBdavit  of  defense. 
Before  Rice,  P.  J.,  Willard,  Bkaveb,  Reeder,  Orlady 
and  Smith,  J  J.    Aflfirmed. 

Rule  for  judgment  for  want  of  a  suJOBcient  affidavit  of  de- 
fense.   Before  Noyes,  P.  J. 
Rule  absolute  for  $112.74. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court  as 
follows : 

The  plaintiffs  in  the  court  below  in  an  action  of  assumpsit 
filed  their  statement  in  which  was  set  forth  an  agreement  in 
writing  simple  in  form,  plain  and  unambiguous  in  terms  and 
clear  in  intent,  signed  by  the  defendants,  who  are  the  appel- 
lants here,  in  and  by  which  the  plaintiffs  agreed  to  furnish  to 
the  appellants  water  to  be  used  in  drilling  an  oil  well.    The 
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defendants  filed  their  affidavit  of  defense,  in  which  they  alleged 
that  the  written  agreement  was  not  in  exact  accordance  with  a 
previous  parol  contract  concerning  the  same  subject-matter; 
that  they  had  objected  to  signing  the  written  agreement  at  the 
time,  because  of  the  difference  between  it  and  the  previous 
parol  contract ;  that  four  of  the  appellants  signed  the  said  writ- 
ten agreement  under  the  threat  *'  that,  if  the  said  writing  was 
not  signed,  the  water  would  be  shut  off ;  they  told  said  Bright 
that  they  would  sign  the  said  paper  on  condition  that  the  same 
should  not  be  binding  until  he  had  shown  it  to  W.  J.  Blnupp 
and  that  he  should  be  satisfied  said  writing  was  like  their  orig- 
inal agreement  and  would  be  willing  to  sign  it,  and  upon  that 
condition  and  subject  to  that  condition  they  signed  the  said 
paper ; "  that  one  of  the  plaintiffs  produced  the  said  writing  to 
said  Knupp  at  Warren  "  and  asked  him  to  sign  it,  which  said 
Knupp  at  first  declined  to  do,  because  it  was  not  in  accordance 
with  the  said  oral  agreement  which  had  been  previously  en- 
tered into  for  the  furnishing  of  the  water.  Said  Bright  then 
declared  said  writing  was  satisfactory  to  the  other  defendants, 
and,  if  it  was  not  signed  by  this  deponent,  that  he,  Bright, 
would  shut  off  the  water  from  the  defendants'  said  well.  Upon 
the  representation  of  said  Bright  that  said  writing  was  satisfac- 
tory to  the  other  defendants,  and  the  said  threat  of  shutting  off 
the  water  from  said  well,  this  deponent  signed  the  said  agree- 
ment and  he  avers  that  he  would  not  have  signed  it  but  for 
such  representation  and  to  prevent  the  water  from  being  shut 
off  from  said  weU."  It  is  not  denied  that  water  was  furnished 
to  the  appellants  under  the  said  agreement  and  in  accordance 
therewith,  until  their  well  was  finished,  both  parties  acting 
under  and  in  pursuance  of  the  terms  of  the  said  written  agree- 
ment. It  is  alleged,  however,  by  the  appellants  in  their  affida- 
vit of  defense  that,  after  the  well  was  finished,  they  discovered 
that  Bright,  one  of  the  plaintiffs,  had  misrepresented  the  facts 
as  to  the  four  appellants  who  had  first  signed  the  agreement 
being  satisfied  therewith  and  that,  in  consequence  of  these  mis- 
representations, the  fifth  appellant  had  been  induced  to  sign 
the  agreement. 

Error  assifftied  was  entry  of  judgment  for  want  of  a  suffir 
cient  affidavit  Qf  defense. 
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D.  I.  Ball,  with  him  W.  J.  Knapp^  for  appellant. — Since  the 
written  agreement  was  procured  through  this  fraudulent  sup- 
pression and  misrepresentation,  parol  evidence  is  admissible  to 
prove  the  agreement,  even  though  it  contradicts  the  terms  of 
the  writing :  Honesdale  Glass  Company  v.  Storms,  125  Pa.  268. 

And  this  fraud  justified  the  defendants  in  rescinding  the 
writing  submitted  by  Mr.  Bright,  and  falling  back  upon  the 
original  parol  agreement  between  the  parties :  Croyle  v.  Moses, 
90  Pa.  250. 

Damages  arising  out  of  the  breach  of  a  contract  may  be  set 
off :  Nixon  v.  McCrory,  101  Pa.  289 ;  Halfpenny  v.  Bell,  82  Pa. 
128 ;  Hunt  v.  Gilmore,  59  Pa.  450. 

W.  E.  Bice,  of  Hinckley  ^  Bice,  for  appellee. 

Opinion  by  Beaveb,  J.,  July  16, 1896  (after  stating  the 
facts  as  set  out  in  the  above  statement)  : 

The  original  parol  contract  as  set  forth  by  the  appellants 
in  their  affidavit  of  defense  was  indefinite,  inasmuch  as  the 
price  at  which  the  water  was  to  be  furnished  for  drilling  and 
operating  the  oil  well  which  appellants  proposed  to  drill  was  not 
definitely  fixed.  The  written  agreement  was  prepared  doubt- 
less to  remedy  this  defect.  The  alternative  was  presented  to 
the  appellants  of  either  signing  the  agreement  or  of  having  the 
water  shut  off.  They  pref eiTcd  the  former.  There  is  no  alle- 
gation that  the  four  who  signed  upon  the  premises  were  dissat- 
isfied after  explanation  had  been  made  to  them,  and  the  fact  that 
the  agreement  was  satisfactory  to  them  was  evidenced  by  their 
signing  it.  They  provided,  as  is  set  out  in  the  affidavit  that  the 
agreement  should  not  be  binding,  until  it  had  been  shown  to 
Knupp,  their  associate,  and  that  he  should  be  satisfied  said 
writing  was  like  their  oral  agreement  and  should  be  willing  to 
sign  it.  There  is  nothing  said  here  in  regard  to  the  dissatisfac- 
tion of  those  who  signed  at  the  time  and  it  would  seem  that  the 
plaintiff  who  showed  the  paper  to  Knupp  was  warranted  in 
alleging  that  the  other  appellants  were  satisfied  therewith, 
because  of  their  having  signed  it.  There  is,  in  our  opinion,  no 
such  fraud  alleged  in  the  affidavit  as  would  warrant  the  avoid- 
ing of  the  contract.  If  the  case  had  been  upon  trial  and  the 
plaintiff  had  introduced  his  written  agreement  in  evidence  and 
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the  defendants  had  made  an  offer  embodying  the  facts  alleged 
in  their  affidavit  of  defense,  we  do  not  see  how  the  court  could 
have  received  the  evidence.  It  would  have  been  incompetent 
to  affect  the  rights  of  the  plaintiffs^  in  view  of  the  fact  that  the 
agreement  was  in  writing  and  had  been  fully  carried  out.  Mr. 
Justice  WOODWABD,  in  Bamhart  v.  Riddle,  29  Pa.  92,  says : 
^^  So  long  as  parties  call  on  courts  of  justice  to  administer  their 
contracts,  they  must  expect  them  to  be  administered  as  nearly 
as  may  be  according  to  the  very  intention  and  understanding 
that  were  present  in  the  minds  of  the  parties,  when  the  contract 
was  signed,  and  to  this  end  courts  take  the  Itmguage  employed 
and  apply  it  to  the  surrounding  circumstances  exactly  as  tiiey 
believe  the  parties  applied  it ;  in  other  words,  they  hold  to  the 
rule  that  plain  and  unequivocal  terms  shall  not  be  altered  by 
parol  but  that  such  explanations  of  the  subject-matter  may  be 
proved  as  will  give  those  terms  the  intended  effect."  It  is  very 
clear  from  the  terms  of  the  affidavit  of  defense  that  the  appel- 
lants signed  the  agreement  rather  because  they  feared  the  water 
might  be  shut  off  from  their  operation  than  because  of  any  dif- 
ference between  the  parol  and  written  contracts.  They  could 
have  refused  to  sign  the  written  agreement,  accepted  the  threat- 
ened consequences  of  having  the  water  shut  off  from  their  well 
by  the  plaintiffs  and  pursued  their  remedy  for  the  violation  of 
the  alleged  oral  agreement.  They  chose  however  to  sign  the 
written  contract ;  and  having  done  so  and  accepted  the  benefits 
of  it,  they  are  bound  by  it  and  it  should  be  enforced.  It  follows 
that  the  rather  indefinite  claim  for  damages  for  the  failure  to 
furnish  water  under  the  parol  contract  cannot  in  any  view  of  it 
be  sustained. 

The  claim  for  damages,  by  reason  of  the  burning  of  the  boiler, 
is  also  untenable,  for  the  reason  that  appellants  had  the  exclusive 
control  of  their  own  boiler  and  could  have  prevented  any  acci- 
dent occasioned  to  it  by  reason  of  a  scarcity  of  water,  the  supply 
of  which  might  or  might  not  have  been  under  the  control  of  the 
plaintiffs. 

Upon  all  grounds,  therefore,  we  are  of  opinion  that  the  court 
below  was  correct  in  deciding  that  the  affidavit  of  defense  was 
insufficient,  and  the  judgment  is  therefore  affirmed. 
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J.  W.  Wetmore,  Appellant,  v.  Nora  C.  Dobbins,  Mary  E. 
McCuUough,  Mattie  C.  Norton  and  Henry  C.  Curtis. 

Actions— DecedenV  8  estates— Action  against  heirs  for  decedenVs  debts. 

Suit  cannot  be  brought  directly  against  the  heirs  of  a  decedent  for  re- 
covery of  a  debt  due  by  decedent ;  it  must  be  brought  against  the  exec- 
utors and  judgment  be  obtained  by  scira  facias  against  the  heirs.  In  the 
absence  of  an  executor,  etc.,  an  administrator  d.  b.  n.  on  the  decedent's 
estate  can  be  raised. 

Argued  May  20, 1896.  Appeal,  No.  29,  April  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Erie  Co.,  Nov.  T.,  1894, 
No.  158,  upon  demurrer.  Before  Rice,  P.  J.,  Willard, 
Beaver,  Reeder,  Orlady  and  Smith,  J  J.    Affirmed. 

Foreign  attachment  in  assumpsit  against  heirs  of  C.  B.  Curtis 
to  recover  the  amount  of  $432. 

Judgment  for  defendants  on  demurrer. 

On  February  1,  1882,  the  appellant  and  C.  B.  Curtis  became 
joint  and  several  sureties  on  the  bond  of  Addison  R.  Titus, 
administrator  of  estate  of  Virginia  W.  Titus,  deceased,  in  the 
sum  of  $800,  conditioned,  etc.  The  administrator  filed  an  in- 
ventory showing  $400  assets.  He  filed  no  account,  and  after 
every  effort  could  not  be  attached  and  compelled  to. 

The  heirs  of  Virginia  W.  Titus  brought  suit  against  appel- 
lant on  the  bond  on  the  19th  of  January,  1894,  C.  B.  Curtis 
having  died  March  17, 1883. 

On  February  28, 1894,  judgment  was  obtained  against  appel- 
lant for  $647.40.  On  the  7th  of  May,  1894,  this  was  opened 
and  on  a  reduction  of  the  amount  to  $432,  interest  and  costs, 
$11.40,  appellant  paid  this  sum  in  full  satisfaction  of  the  claim. 

The  plaintiff  instituted  proceedings  by  foreign  attachment 
directiy  against  the  heirs  of  Curtis.  To  the  statement  filed 
disclosing  above  cause  of  action  defendants  demurred  and  the 
court  below  sustained  the  demurrer. 

Error  assigned  was  sustaining  the  demurrer  and  rendering 
judgment  for  defendants  thereon. 

J.  P.  Vincent^  with  him  J".  W.  Wetmore^  for  appellant. — There 
can  be  no  question  of  the  right  of  a  surety,  who  has  paid  such 
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joint  liability,  to  contribution  from  his  cosurety :  Bailey's  Est., 
Jackson's  Appeal,  156  Pa.  684;  Agnew-v.  Bell,  4  Watts,  31. 

The  death  of  one  of  the  sureties  on  a  joint  obligation  does 
not  release  the  right  of  a  surety  to  recover  a  contribution  from 
the  estate  of  the  deceased  surety :  24  Am.  &  Eng.  Ency.  of  Law, 
page  817 ;  Bradley  v.  Bunell,  3  Denio,  61 ;  Johnson  v.  Harvey, 
84  N.  Y.  363 ;  Brandt  on  Sureties,  333 ;  1  Parsons  on  Contracts, 
36 ;  Shackamaxon  Bank  v.  Yard,  150  Pa.  351. 

X.  Bosenzweiffj  with  him  Geo.  A.  Allen^  for  appellee. 

Opinion  by  Beavbb,  J.,  July  16, 1896 : 

The  question  raised  by  the  record  in  this  case  is  not  one  of 
legal  liability  but  rather  one  as  to  the  remedy  through  which 
such  a  liability  is  to  be  enforced.  It  is  not  a  question  of  the 
liability  of  one  cosurety  to  another  who  has  discharged  the 
obligation  which  rests  upon  both.  This  is  conceded  and  is 
recognized  in  many  adjudicated  cases :  Wright  v.  Smith,  use 
of,  82  Pa.  80 ;  BaUey's  Est.,  156  Pa.  634.  Neither  is  it  a  ques- 
tion of  the  ultimate  liability  of  the  heirs  of  the  decedent  to 
resi)ond  to  the  extent  of  the  assets  of  the  decedent's  estate  in 
their  hands  to  a  demand  of  a  cosurety  of  the  ancestor  who  has 
paid  the  debt  which  rested  equally  upon  both  sureties.  The 
only  question  for  us  to  consider  and  determine  is  whether  the 
form  of  action  chosen  in  this  case  can  be  used  for  the  purpose 
of  enfoi'cing  such  a  liability,  if  it  exists. 

The  action  is  a  foreign  attachment  in  assumpsit  brought  di- 
rectly against  the  heirs  of  a  decedent  to  enforce  payment  of  or 
contribution  for  the  one  half  of  the  amount  of  a  judgment  and 
costs  which  had  been  recovered  against  the  plaintiff  in  an  ac- 
tion upon  an  administrator's  bond  upon  which  the  said  plaintiff 
and  the  father  of  the  defendants  were  cosureties.  A  statement 
setting  forth  the  facts  was  filed,  to  which  the  defendant  de- 
murred, and  upon  said  demurrer  the  court  below  entered  judg- 
ment for  defendant. 

The  28th  section  of  the  act  of  the  24th  of  February  1834, 
(P.  L.  78),  provides  that  '*  Executors  or  administrators  shall 
have  power  to  commence  and  prosecute  all  personal  actions 
which  the  decedent  whom  they  represent  might  have  com- 
menced and  prosecuted,  except  actions  for  slander,  for  Hbel  and 
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for  wrongs  done  to  the  person,  and  they  shall  be  liable  to  be 
sued  in  any  action,  except  as  aforesaid,  which  might  have  been 
maintained  against  such  decedent,  if  he  had  lived." 

The  provisions  of  this  act  of  assembly  have  been  tmiformly 
construed  in  practice  to  limit  the  right  of  instituting  suits 
which  might  have  been  brought  for  the  enforcement  of  a  con- 
tract against  a  decedent  in  his  lifetime  to  his  executors  and 
administrators.  It  is  true  that  the  heirs  of  a  decedent  may  be 
charged  with  liability  for  the  debts  of  a  decedent  but  this  can 
be  done  only  by  scire  facias  or  notice  after  judgment  has  been 
obtained  or  suit  brought  against  the  executors  or  administrators 
in  the  manner  provided  in  the  statutes  relating  thereto.  The 
appellant,  who  was  the  plaintiff  below,  has  shown  no  statutory 
authority  and  no  judicial  recognition  of  power  outside  a  stat- 
ute to  bring  suit  directly  against  the  heirs  of  a  decedent  for 
the  recovery  of  a  debt  due  from  said  decedent.  We  know  of 
no  such  authority.  If  for  any  reason  it  was  impossible  to  pur- 
sue the  legal  representative  of  the  decedent,  an  administrator 
d.  b.  n.  c.  t.  a.  could  have  been  raised  and  the  liability  of  the 
decedent's  estate  determined  in  an  action  against  such  adminis- 
trator. 

We  are  not  called  upon  to  determine  how  a  judgment  ren- 
dered against  the  administrator  in  such  case  could  be  enforced 
nor  how  the  assets  of  the  decedent's  estate  in  the  hands  of  the 
heirs  could  be  reached.  It  is  enough  for  our  present  purpose 
to  determine  that  the  decree  of  the  court  below  in  entering 
judgment  upon  the  demurrer  was  correct.  This  we  are  com- 
pelled to  do  and  the  judgment  is,  therefore,  affirmed. 
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W.  W.  Patrick,  doing  business  as  R.  Patrick  &  Company, 
V,  Henrietta  C.  Smith.     C.  F.  Bingaman,  Appellant. 

TnisU  and  trustees— Irrevocable  settlement^  by  grantor  on  self,  precludes 
any  assignment  to  special  creditor, 

A  settlor  having  conveyed,  by  irrevocable  deed  of  trust,  her  estate  to 
trustees  to  pay  income  to  herself  for  life  and  the  corpus  as  she  might  by 
will  appoint,  cannot  convey  her  estate  to  any  one,  even  a  creditor ;  the 
right  of  any  pursuing  creditor  must  rest  solely  upon  the  grasp  of  her 
estate  given  him  by  law :  he  takes  no  preferred  standing  by  virtue  of  any 
assignment  by  the  settlor. 

Trusts  and  trustees — Settlor  as  bcneficiary^^Rights  of  creditors  not'  af" 
fected. 

When  a  settlor  by  ti*nst  deed  seeks  to  create  a  trust  in  his  own  prop- 
erty for  his  own  use,  to  the  exclusion  of  creditors,  under  the  statute  of 
Elizabeth  against  fraudulent  conveyances,  it  follows  that  while  a  man  may 
exclude  the  creditors  of  another  whom  he  makes  his  beneficiary,  he  can- 
not exclude  his  own  creditors  from  recourse  to  his  estate,  legal  or  equit- 
able ;  though  he  may  settle  his  estate  beyond  his  own  reach  or  control  by 
conveying  to  a  trustee,  he  cannot  by  such  a  device  place  it  beyond  the 
reach  of  his  creditors. 

A  fraudulent  conveyance  is  no  conveyance  as  against  the  Interest  intended 
to  be  defrauded ;  it  is  the  same  as  if  no  such  deed  had  been  executed ;  and 
these  pnnciples  apply  to  a  trust  in  which  the  settlor  makes  himself  the 
beneficiary. 

Spendthrift  trust— Qrantor  as  beneficiary. 

There  is  no  case  in  Pennsylvania  which  goes  to  the  extent  of  recog- 
nizing a  spendthilft  trust,  in  which  the  grantor  is  himself  the  sole  bene- 
ficiary for  life,  with  power  to  dispose  of  the  trust  property  at  death,  yet 
neither  the  income  nor  the  corpus  of  the  estate  is  subject  to  his  debts. 

Subrogation— Recourse  to  two  funds. 

On  the  principle  of  subrogation  when  one  creditor  has  recourse  to  two 
funds,  and  another  to  but  one,  the  firat  shall  be  paid  from  the  fund  to  which 
the  other  has  no  recourse,  that  the  latter  may  be  paid  from  the  only  fund 
within  his  reach. 

Attorney  at  law  has  no  lien  at  law  on  a  fund  created  by  his  services. 
There  is  no  warrant  for  the  proposition  that  at  law  an  attorney's  claim 
for  services,  for  a  sum  not  judicially  ascertained  nor  assented  to  by  other 
claimants,  is  a  lien  upon  the  fund  attached  as  against  such  claimants. 

However  desirable  it  may  bo  to  allow  claims  of  counsel  for  services  out 
of  funds  which  those  services  secured,  it  cannot  be  done  in  the  absence  of 
legislation  permitting  it.    This  is  essentially  true  where  the  fund  is  im- 
pressed with  a  timst  in  remainder. 
Vol,  n— 8 
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Argued  April  6, 1896.  Appeal,  No.  45,  April  T.,  1896,  by 
C.  F.  Bingaman,  from  decree  in  distribution  of  C.  P.  No.  1, 
Allegheny  Co.,  March  T.,  1890,  No.  30.  Before  Rice,  P.  J., 
WiCKHAM,  Beaveb,  Reeder,  Orlady,  and  Smith,  JJ.  Re- 
versed. 

Exceptions  to  auditor's  report  and  distribution  thereon  as 
modified  by  the  court. 

The  facts  are  stated  by  the  Superior  Court  as  follows  : 
By  deed  dated  July  23,  1879,  Henrietta  Catherwood  con- 
veyed all  her  property  to  the  Philadelphia  Trust,  Safe  Deposit 
and  Insurance  Company,  in  trust  to  pay  her  the  income  during 
her  life ;  resei*ving  to  herself  power  to  provide  from  the  income 
for  a  surviving  husband,  to  appoint  by  will  among  her  children, 
and  a  general  power  of  appointment  should  she  die  without 
issue;  in  default  of  appointment  the  trust  estate  to  be  con- 
veyed to  the  use  of  her  children  and  the  issue  of  deceased  chil- 
dren, or,  should  she  die  without  issue,  to  be  held  in  trust  for  the 
surviving  husband  for  life,  with  remainder  to  those  entitled  to 
her  estate  under  the  intestate  laws ;  and  the  estate,  principal 
and  income,  to  be  "absolutely  free  from  and  not  subject  or 
liable  to  the  debts,  control  or  engagements  of  any  husband  she 
may  have  or  marry,  or  to  her  own  debts,  control  or  engage- 
ments." Instead  of  a  provision  for  revocation  by  the  settlor, 
the  deed  contained  tiie  following  clause :  "  This  deed,  inden- 
ture or  conveyance  to  be  absolutely  irrevocable  in  any  event 
whatever,  the  question  of  inserting  a  power  of  revocation  hav- 
ing been  submitted  to  and  carefully  considered  by  the  party  of 
the  first  part,  and  deliberately  determined  to  be  excluded." 

In  the  common  pleas  of  Allegheny  county,  to  No.  30,  March 
term,  1890,  an  action  of  assumpsit  on  a  promissory  note  was 
bought  by  R.  Patrick  &  Co.  against  the  settlor, — then  by  mar- 
riage Henrietta  C.  Smith, — and  judgment  taken  against  her. 
This  judgment  was  transferred  to  the  common  pleas  of  Phila- 
delphia county,  and  in  1891  an  attachment  in  execution  was 
issued  from  that  court,  in  which  the  Philadelphia  Trust,  Safe 
Deposit  and  Insurance  Co.  was  made  garnishee.  While  this 
was  pending  the  original  judgment  in  Allegheny  county  was 
opened ;  and  February  9, 1894,  the  plaintiffs  obtained  a  verdict 
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for  $1,314.22.  June  19, 1894,  the  judgment  entered  on  this 
verdict  was  assigned  to  George  D.  Riddle  and  Lazear  &  Orr. 
The  next  day  Mrs.  Smith  entered  an  appeal  to  the  Supreme 
Court.  The  proceedings  on  the  attachment  in  the  common 
pleas  of  Philadelphia,  which  meantime  had  been  suspended, 
were  resumed,  and  October  1,  1894,  judgment  was  entered 
against  the  garnishee  for  $1,424.23 ;  $140.03  of  this  sum  being 
income  and  the  residue  principal  of  the  trust  estate.  The 
amount  of  this  judgment  was  thereupon  paid  to  Riddle  by  the 
garnishee. 

January  7, 1895,  the  judgment  of  Patrick  &  Co.  against  Mrs. 
Smith  in  the  common  pleas  of  Allegheny  county  was  reversed 
by  the  Supreme  Court  (Patrick  &  Co.  v.  Smith,  165  Pa.  526). 
In  December,  1894,  apparently  in  anticipation  of  such  a  result, 
C.  F.  Bingaman,  who  held  two  judgments  against  Mrs.  Smith 
in  the  common  pleas  of  Allegheny  county,  issued  attachments 
in  execution  thereon,  in  which  Riddle,  who  still  held  the  money 
paid  him  by  the  Trust  Company,  was  made  garnishee, — ^the 
first  writ,  No.  745  January  term  1895,  being  served  Decem- 
ber 22,  and  the  second  writ.  No.  750  January  term  1895,  being 
served  December  26 ;  and  December  24  Mrs.  Smith  assigned 
to  James  R.  Macfarhme  and  J.  B^  Carson  ^^  all  monies  due  and 
to  become  due  me  in  the  above  case  (No.  30  March  term  1890) 
by  reversal  of  the  judgment  by  the  Supreme  Court ;  the  said 
judgment  assigned  by  Patrick  &  Co.  to  George  D.  Riddle  and 
Lazear  &  Orr  having  been  collected  by  them."  Notice  of  this 
assignment  was  given  to  Riddle  and  Lazear  &  Orr  December  26, 
before  service  of  Bingaman's  second  attachment.  January  14, 
1895,  Mrs.  Smith  gave  to  "James  R.  Macfarlane,  Trustee,"  a 
judgment  for  $1,500.  At  the  same  time  a  written  agreement 
was  made  between  Macfarlane,  as  trustee  and  individually,  and 
Mrs.  Smith,  reciting  that  this  judgment  was  given  "for  the 
same  matter  "  as  the  assignment  of  December  24  and  stipulat- 
ing for  the  payment  to  Macfarlane,  "  for  fees  and  expenses," 
of  $400,  should  collection  be  made  without  contest  with  other 
creditors,  of  $450  in  the  event  of  such  contest,  and  of  the  resi- 
due to  Carson.  On  the  same  day,  an  attachment  in  execution. 
No.  34i  April  term  1895,  was  issued  on  this  judgment  and 
served  on  Riddle  as  garnishee. 

June  21, 1895,  by  consent  of  all  the  parties,  Riddle  paid  into 
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court  the  amount  he  had  received  from  the  Trust  Co.,  on  a  peti- 
tion setting  forth  the  proceedings  and  praying  for  a  determina- 
tion by  the  court  of  tlie  rights  of  the  claimants.  On  the  hearing 
before  an  auditor,  it  appeared  that  a  rule  was  pending  to  strike 
off  the  judgment  on  which  Bingaman's  first  attachment  was 
issued,  and  by  agreement  of  counsel  the  amount  involved  was 
reserved  to  await  the  disposition  of  this  rule. 

In  the  distribution  of  the  residue,  the  auditor  held  the  assign- 
ment by  Mrs.  Smith  inoperative,  under  the  deed  of  trust,  except 
as  to  the  income,  and  awarded  this  portion  of  the  fund  to  the 
assignee  Carson.  Of  the  principal  remaining,  he  distributed 
$450  to  Macfarlane,  and  the  residue  to  Bingaman  on  his  second 
attachment.  The  court  below  confirmed  the  auditor's  report, 
except  as  to  the  distribution  of  the  residue  to  Bingaman,  and 
awarded  this  to  Carson. 

Errors  assigned  were :  (1)  In  sustaining  the  following  por- 
tion of  the  second  exception  filed  to  the  auditor's  report,  to  wit : 
^'  The  auditor  erred  in  his  conclusions  as  to  the  legal  effect  of 
the  assignment.  The  trustee  is  fully  protected  upon  the  pay- 
ment of  the  money  to  George  D.  Riddle.  .  .  .  The  money  at- 
tached and  assigned  in  the  hands  of  George  D.  Riddle  was  so 
much  money  of  Henrietta  C.  Smith  for  distribution,  subject  to 
the  attachments  and  assignment,  no  matter  from  what  source  it 
came,  and  it  was  error  for  the  auditor  to  treat  the  same  as  trust 
funds.  It  was  the  money  of  Henrietta  C.  Smith,  with  power  to 
assign  the  same,  and  the  said  assignment  should  have  been  sus- 
tained as  to  the  whole  fund."  (2)  In  awarding  to  J.  B.  Carson 
the  item  awai'ded  by  the  auditor  to  C.  F.  Bingaman  on  execu- 
tion attachment  at  No.  750,  January  Term,  1895,  of  the  court 
of  common  pleas.  No.  2,  of  Allegheny  county.  (3)  In  holding 
that  Henrietta  C.  Smith  had  the  power  to  make  a  valid  assign- 
ment of  a  part  of  the  trust  estate  to  pay  a  bona  fide  debt.  (4)  In 
liolding  that  the  assignment  by  Mrs.  Smith  to  James  R.  Mac- 
farlane and  J.  B.  Carson  of  a  portion  of  the  corpus  of  the  trust 
estate  "was  valid  and  gives  tiiem  a  preference  over  the  second 
attachment  of  Dr.  Bingaman." 

W.  S.  Dahell^  for  appellant.— (c)  The  trust  is  valid  as  be- 
tween the  cestui  que  trust  and  the  trustee.    The  statute  13  EUiz. 
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makes  void  a  deed  only  as  against  creditors,  but  not  against  the 
party  himself,  his  executors  or  administrators :  Buehler  v.  Glo- 
ninger,  2  Watts,  226 ;  Reichart  v.  Castator  et  aL,  5  Binn.  109 ; 
Ashhurst^s  Appeal,  77  Pa.  464;  Ash's  Appeal,  80  Pa.  497; 
Killinger  v.  Reidenhauer,  Admr.,  6  S.  &  R.  631. 

The  decisions  have  established : 

First.  That  property  cannot  be  limited  to  the  grantor  for  life 
free  from  the  claims  of  Ids  creditors ; 

Second.  That  property  so  placed  is  as  far  beyond  the  control 
of  the  grantor  as  it  would  be,  had  it  been  placed  in  trust  for 
him  by  some  person  competent  to  do  so. 

J,  i.  McKelvy  tor  John  B.  Carson  and  A.  M.  Imbrie  for  Jas. 
R.  McFarlaney  for  appellees. — ^The  law  does  not  countenance 
multiplicity  of  suits  nor  circuity  of  action. 

It  is  contended  on  behalf  of  Mr.  Macfarlane  that  through  his 
valuable  services  the  fund  is  now  here  for  distribution  to  the 
different  creditors.  These  services  were  rendered  in  R.  Patrick 
&  Co.  V.  Mrs.  Smith,  reported  in  165  Pa.  626.  He  has  an 
equitable  ownership  in  the  fund,  and  it  is  found  by  the  auditor 
that  "  he  looked  to  the  fund  for  its  payment."  Under  the  facts 
as  they  appear  from  the  testimony  it  is  submitted  that  this  claim 
for  professional  services  comes  clearly  within  the  case  of  Ster- 
rett's  App.,  108  Pa.  616. 

Opinion  by  Smith,  J.,  July  16, 1896  (after  stating  the  facts 
as  set  out  in  the  above  statement  of  facts)  : 

In  determining  the  rights  of  the  parties,  it  is  necessary  to  con- 
sider the  effect  of  the  trust  deed  (1)  on  the  control  of  the  trust 
estate  by  Mrs.  Smith,  and  (2)  on  the  right  of  recourse  to  it  by 
her  creditors. 

The  character  and  incidents  of  trust  estates  have  long  been 
settled.  The  necessary  parties  are  the  settlor,  the  trustee,  and 
the  cestui  que  trust  or  beneficiary.  These  need  not,  however, 
be  in  all  cases  distinct  persons.  The  same  person  may  be 
settlor  and  trustee,  as  in  Malone's  App.,  O.  C.  Philadelphia, 
13  Phila.  813;  Supreme  Court,  38  Leg.  Int.  303;  Crawford's 
App.,  61  Pa.  62 ;  Dickerson's  App.,  116  Pa.  198.  He  may  be 
settlor  and  beneficiary,  as  ia  Mackason's  App.,  42  Pa.  330 ; 
Ashhurst's  App.,  77  Pa.  464;  Ash's  App.,  80  Pa.  497;  Ghorm- 
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ley  ▼.  Smith,  139  Pa.  584,  and  in  the  present  case,  which  arises 
from  the  same  instrument  that  created  the  trust  in  Ghormley  v. 
Smith.  But  he  cannot  be  trustee  and  beneficiary.  One  in 
whom  the  legal  estate  is  vested  cannot  hold  a  separate  equitable 
estate  to  his  own  use,  in  either  the  income  or  the  principal;  the 
two  estates,  uniting  in  the  same  person,  coalesce,  the  equitable 
merging  in  the  legal  estate :  Hahn  v.  Hutchinson,  169  Pa.  133; 
Ehrisman  v.  Sener,  162  Pa.  577. 

With  respect  to  the  control  of  the  trust  estate,  the  rule  is 
uniform,  whether  the  parties  are  distinct,  or  are  in  part  the 
same.  The  legal  estate  vests  in  the  trustee,  subject  to  the  uses 
declared  by  the  settlor,  and  is  subject  to  his  control  alone  except 
as  otherwise  limited  by  the  settlor.  The  estate  of  the  bene- 
ficiary is  wholly  equitable.  It  can  be  enjoyed  and  controlled 
by  him  only  in  the  manner  and  to  the  extent  fixed  by  the  settlor. 
This  enjoyment  and  control  may  be  limited  to  the  income  dur- 
ing his  life,  or  may  embrace  a  power  of  appointment,  special  or 
general,  by  will;  but  such  power  will  not  operate  to  enlarge  his 
interest  or  control  beyond  that  expressly  defined  by  the  settlor. 
Whether  the  beneficiary  be  himself  or  another,  the  settlor  parts 
irrevocably  with  his  dominion  of  the  trust  estate  except  so  far 
as  he  reserves  it  by  the  terms  of  the  settlement.  These  prin- 
ciples, well  established  by  authority,  are  illustrated  in  the  cases 
already  cited,  to  which  may  be  added :  Merriman  v.  Munson, 
134  Pa.  114. 

In  the  matter  of  recourse  to  the  trust  estate  by  creditors  of 
the  beneficiary,  there  is  a  radical  difiference  between  a  trust  in 
which  the  settlor  and  the  beneficiary  are  different  persons  and 
one  in  which  they  are  the  same  person.  In  the  former,  the 
estate  may  be  settled  to  the  use  of  the  beneficiary  without  being 
in  any  manner  subject  to  his  liabilities.  Examples  of  this  are 
found  in  Keyser  v.  Mitchell,  67  Pa.  473 ;  Overman's  App.,  88 
Pa.  276 ;  Thackara  v.  Mmtzer,  100  Pa.  151 ;  Trust  Co.  v.  Guil- 
lou,  100  Pa.  258 ;  Brooks'  Estate,  140  Pa.  84.  An  instructive 
instance  of  failure  to  secure  this  result  may  be  seen  in  Ins.  and 
Trust  Co.  V.  Chambers,  46  Pa.  485.  Such  a  settlement  is  in  no 
sense  a  conveyance  in  fraud  of  the  beneficiary's  creditors,  since 
it  is  not  his  property  but  that  of  the  settlor  which  is  conveyed. 
It  becomes  the  property  of  the  beneficiary  only  so  far  as  it  is 
made  such  by  the  deed  of  settlement,  and  with  only  such  con- 
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trol,  incidents  of  owneiship,  and  liability  to  creditois,  as  are 
therein  given  it.  As  the  estate,  in  the  settlor's  hands,  was  not 
liable  to  creditors  of  the  beneficiary,  it  is  no  fraud  to  deny  them 
recourse  to  it  in  the  hands  of  the  trustee. 

But  another  principle  is  involved  when  the  settlor  seeks  to 
create  a  trust  in  liis  own  property  for  his  own  use,  to  the  exclu- 
sion of  creditors.  In  considering  what  a  debtor  may  do,  and 
what  he  may  not  do,  in  the  disposition  of  his  property,  we  must 
have  recourse  to  the  common  law  and  the  statute  of  EUzabeth 
against  fraudulent  conveyances.  The  prohibition  of  convey- 
ances with  intent  to  delay,  hinder  or  defraud  creditors,  would 
be  of  little  use  if  the  debtor  may  put  his  estate  beyond  the 
reach  of  creditors  and  still  get  a  Living  from  it :  McAllister  v. 
Marshall,  6  Binn.  338 ;  Johnson  v.  Harvey,  2  P.  &  W.  82. 
Hence,  wliile  a  man  may  exclude  the  creditors  of  another  whom 
he  makes  his  beneficiary,  he  cannot  exclude  his  own  creditors 
from  recourse  to  his  estate,  legal  or  equitable.  Though  he  may 
settle  his  estate  beyond  his  own  reach  or  control,  by  conveying 
to  a  trustee,  he  cannot  by  such  a  device  place  it  beyond  the 
reach  of  his  creditors.  Both  the  income  which*  he  retains  and 
the  corpus  which  he  conveys  remain  subject  to  the  demands  of 
creditors,  notwithstanding  any  provision  to  tlie  contrary  in  the 
conveyance ;  and  this  liability  extends  not  only  to  debts  exist- 
ing at  the  time  of  the  conveyBuce  but  to  those  afterward  con- 
tracted. In  short,  his  estate,  legal  and  equitable,  is  regarded 
as  at  all  times  assets  for  the  payment  of  debts,  and  a  conveyBnce 
of  any  part  of  it,  with  intent  to  place  it  beyond  the  reach  of 
creditors,  is  deemed  fraudulent  The  effect  of  such  a  convey- 
ance, in  the  eye  of  the  law,  is  thus  tersely  described  by  Chief 
Justice  Kent  in  Sands  v.  Cordwise,  4  Johns.  536 :  "  A  fraud- 
ulent conveyance  is  no  conveyance  as  against  the  interest  in- 
tended to  be  defrauded ;  it  is  the  same  as  if  no  such  deed  had 
been  executed.  This  is  the  plain  language  and  intelligible 
sense  of  the  rule  of  the  common  law." 

In  their  application  to  a  trust  in  which  the  settlor  makes  him- 
self the  beneficiary,  these  principles  are  fully  established  by  the 
Pennsylvania  authorities.  In  Mackason's  App.,  42  Pa.  330,  in 
which  the  trust  was  for  the  use  of  the  settlor,  the  provision 
excluding  the  creditors  was  substantially  the  same  as  in  the 
present  case.    It  was  there  held  that  the  fund  in  the  handa  of 
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the  trustees  was  liable  for  tbe  payment  of  debts  contracted  by 
the  settlor  after  the  creation  of  the  trust ;  the  court  saying : 
"  The  proposition  is  that  such  a  settlor  may  be  the  complete 
equitable  owner  of  all  his  property,  deal  as  much  as  he  pleases 
with  it,  and  it  shall  not  be  liable  for  his  debts.  This  would  be 
a  startling  proposition  to  affirm.  It  would  revolutionize  the 
credit  system,  entirely  destroy  all  faith  in  the  apparent  owner- 
ship of  property  and  repeal  all  our  statutes  and  decisions  against 
frauds.  Every  man  about  to  engage  in  business  where  there 
was  a  chance  of  loss  would  place  himself  under  the  tutelage  of 
trustees,  and  everybody's  estates  would  be  passing  under  set- 
tlement deeds.  .  .  .  Here  we  have  a  direct  attempt  by  one  sui 
juris  to  guard  his  own  property  against  his  own  contracts.  In 
Thompson  v.  Doughert}%  12  S.  &  R.  448,  a  conveyance  in  favor 
of  the  wife  of  the  grantor  s  whole  estate  (and  that  seems  to  be  the 
case  here)  with  an  expectation  of  future  indebtedness,  was  held 
void  under  the  statute  of  13  Eliz.  as  against  such  debts.  There 
are  numerous  English  decisions  to  show  that  a  settlement  is 
fraudulent  under  the  statute  of  13  Eliz.  where  the  settlor  takes 
back  to  himself  an  estate  for  life :  1  Atk.  13 ;  2  Id.  480,  512, 
600  ;  2  Vem.  510."  This  case  was  cited  in  Lloyd  v.  McCaf- 
frey, 46  Pa.  410,  as  sustaining  the  principle  that  ^^  A  man  can- 
not settle  his  own  property  to  his  own  use  until  a  creditor  shall 
assail  it,  and  then  over,  so  as  to  prevent  the  creditor  from  seizing 
it."  It  was  again  cited  with  approval  in  Ghormley  v.  Smith, 
139  Pa.  584,  which  arose  out  of  a  creditor's  claim  against  the 
very  deed  now  before  us.  In  that  case  the  court  said,  "  It  has 
never  been  held  by  this  court  that  a  person  sui  juris  could  settle 
his  estate  upon  himself,  free  from  liability  for  debts.  Indeed, 
the  very  contrary  has  been  ruled  in  Mackason's  App.,  42  Pa. 
330.  .  .  •  Thepolicyof  the  law  will  not  permit  property  to  be  so 
limited  as  to  remain  in  the  grantor  for  life,  free  from  the  inci- 
dents of  property,  and  not  subject  to  his  debts.  .  .  .  There  is 
no  case  in  Pennsylvania  which  goes  to  the  extent  of  recognizing 
a  spendthrift  trust,  in  which  the  grantor  is  himself  the  sole 
beneficiary  for  life,  with  power  to  dispose  of  the  trust  property 
at  death,  yet  neither  the  income  nor  the  corpus  of  the  estate 
subject  to  his  debts." 

Upon  the  principles  thus  stated,  the  conclusions  in  the  present 
case  are  obvious.    The  settlement  of  her  estate  made  by  Mis. 
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Smith  created  an  active  and  irrevocable  trust.  It  vested  the 
legal  estate  in  the  trustee,  subject  to  the  provisions  of  the  set- 
tlement, and  by  those  provisions  her  control  and  enjoyment  of 
it  was  limited  to  the  income  during  life,  with  a  power  of  appoint- 
ment by  will.  But  while  valid  and  irrevocable  as  against  her- 
self, as  to  her  creditors  ^4t  is  the  same  as  if  no  such  deed  had 
been  executed."  It  is  wholly  ineffective  to  withdraw  her  estate 
from  process  of  law  in  behalf  of  creditors.  Mrs.  Smith  having 
placed  the  corpus  of  her  estate  irrevocably  beyond  her  control 
except  as  to  the  power  of  appointment,  could  not  dispose  of 
it  by  assignment  If  she  could  do  this,  it  would  operate  as  a 
practical  revocation  of  the  settlement.  The  proposition  that 
she  may,  by  assignment,  pay  a  debt  which  may  be  collected  by 
process  of  law,  overlooks  an  essential  feature  of  the  case.  The 
power  of  assignment  rests  on  a  control  of  her  estate  beyond  that 
which  she  has  reserved.  The  right  of  a  pursuing  creditor  rests 
on  the  grasp  of  her  estate  given  him  by  law.  This  right  is 
wholly  independent  of  her  control  or  of  her  consent.  It  cannot 
operate  to  enlarge  her  power  over  it  even  for  the  benefit  of  the 
creditor.  What  the  law  gives  him,  the  creditor  may  take ;  she 
can  give  him  nothing  unless  it  is  ^^so  nominated  in  the  bond." 
The  trustee  can  recognize  no  disposition  of  the  estate  not 
authorized  by  the  deed  of  settlement  Subject  to  the  rights  of 
creditors,  to  be  exercised  by  due  process  of  law,  it  is  the  duty 
of  the  trustee  to  preserve  the  estate  for  those  in  remainder. 

The  remaining  question  for  consideration  is  whether  the 
allowance  to  Macfarlane  for  services  as  attorney  should  be  paid 
out  of  the  fund  to  the  prejudice  of  an  attaching  creditor.  It  is 
no  doubt  true  that  by  reason  of  his  services  the  judgment  against 
Mrs.  Smith  was  reversed  and  the  right  of  Riddle  to  the  fund 
thus  terminated.  But  the  services  were  rendered  for  Mrs. 
Smith  and  it  is  not  claimed  that  Macfarlane  acted  in  behalf 
of  the  trustee,  or  that  he  agreed  to  look  solely  to  the  attached 
fund  for  payment. 

It  is  true  that  in  equity  a  chancellor  has  power  to  direct  the 
payment  of  reasonable  counsel  fees  out  of  moneys  for  distribu- 
tion, when  the  fund  is  the  product  of  the  attorney's  labors  and 
he  has  agreed  to  look  to  it  solely  for  his  compensation :  Mc- 
Kelvy's  App.,  108  Pa.  615.  And  similar  authority  is  vested 
in  the  orphans'  court:  Price's  App.,  116  Pa.  410.    But  there 


Digitized  by  VjOOQ  IC 


122  PATRICK  V.  BINGAMAN,  AppeUant 

Opinion  of  the  Oouit  [2  Super.  Ct. 

is  no  warrant  for  the  proposition  that  at  law  an  attorney's  claim 
for  services,  for  a  snm  not  judicially  ascertained  nor  assented  to 
by  other  claimants,  is  a  lien  upon  the  fund  attached  as  against 
such  claimants.  To  hold  that  an  attorney's  fee  is  a  lien  on  the 
money  in  court  because  it  was  recovered  through  his  services, 
would  be  to  ignore  the  doctrine  of  Dubois'  App.,  38  Pa.  231, 
the  principles  of  which  were  distinctly  recognized  in  McKelvy's 
App.,  supra,  although  the  cases  differ  materially  in  their  facts. 

However  desirable  it  may  be  to  allow  claims  of  counsel  for 
services  out  of  funds  which  those  services  secured,  it  cannot  be 
done,  in  the  absence  of  legislation  permitting  it,  to  the  prejudice 
of  other  creditors  who  have  liens  upon  the  moneys.  This  is 
essentially  true  where,  as  in  this  case,  the  fund  is  impressed 
with  a  trust  in  remainder. 

The  payment  to  Riddle  under  the  attachment  execution  was 
not  such  a  severance  as  would  vest  the  principal  of  the  fund  in 
the  beneficiary  or  estop  the  trustee  from  reasserting  its  claim  to 
tlie  money ;  but  it  having  been  seized  by  judicial  process,  for 
claims  superior  to  those  of  either  the  trustee  or  the  beneficiary, 
and  the  auditor  liaving  found  that  "  All  parties  in  interest,  in- 
cluding the  Trust  Company,  are  parties  to  the  proceedings,"  dis- 
tribution will  be  made  directly  to  those  entitled. 

The  corpus  of  her  estate  being  beyond  her  control,  Mrs. 
Smith's  assignment  to  Macfarlane  &  Carson  could  operate  only 
on  the  income.  But  while  this  assignment  was  prior  to  service 
of  the  second  attachment,  it  was  preceded  by  service  of  the  first 
attachment.  The  corpus  of  the  estate  attached,  however,  is 
more  than  sufiScient  to  satisfy  both  writs.  On  the  principle  of 
subrogation,  when  one  creditor  has  recourse  to  two  funds,  and 
another  to  but  one,  the  first  shall  be  paid  from  the  fund  to 
which  the  other  has  no  recourse,  that  the  latter  may  be  paid 
from  the  only  fund  within  his  reach.  We  therefore  permit  the 
assignees  to  receive  the  income,  and  direct  the  following  distri- 
bution of  the  principal : 

I.  The  fees  of  the  prothonotary,  auditor,  and  garnishee's 
attorney,  as  reported  by  the  auditor. 

II.  The  costs  of  this  appeal,  which  we  direct  to  be  paid  from 
the  fund. 

III.  The  first  judgment  of  Bingaman,  or  so  much  thereof 
as  may  be  found  valid. 
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IV.  The  second  judgment  of  Bingaman. 

V.  The  residue,  with  so  much  of  the  amount  reserved  to 
await  determination  of  the  validity  of  Bingaman's  first  judg- 
ment as  shall  not  be  required  for  its  payment,  to  be  paid  on 
Macfarlane's  judgment. 

The  decree  of  the  court  below  is  reversed,  and  it  is  ordered 
that  the  record  be  remitted  and  distribution  made  in  accordance 
with  this  opinion. 


Marianne  Hartman  v.  The  Pittsburg  Incline  Plane  Co., 

Appellant. 

Evidence^Bes  adjudicata — Record  of  former  trial. 

The  rale  that  what  has  been  judicially  detei*mined  shall  not  again  be 
made  the  subject  of  controversy  extends  to  eveiy  question  in  proceedings 
which  are  legally  cognizable. 

The  fact  that  a  certain  structure  had  been  so  erected  as  to  be  a  nuisance 
having  been  established  by  a  former  trial,  in  a  suit  for  damages  arising 
from  the  continued  maintenance  of  the  structure,  the  record  of  the  former 
trial  is  admissible  and  conclusive  as  to  the  negligent  and  faulty  structure, 
and  the  action  of  the  couit  in  the  second  trial  was  proper  in  withdrawing 
that  fact  from  the  consideration  of  the  jmy. 

PracCice,  C.  P.^TricU— Conclusiveness  of  facts  found  by  prior  trial. 

The  action  of  the  court  in  a  second  trial  as  to  the  conclusiveness  of  facts 
found  in  a  prior  trial  between  the  parties  is  to  be  goveiiied  by  the  facts  as 
submitted  to  and  found  by  the  jury  and  not  by  the  claims  contained  in  the 
statement. 

Argued  April  6, 1896.  Appeal  No.  16,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
June  T.,  1894,  No.  994,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Wickham,  Reedeb,  Oelaby  and  Smith,  J  J. 
Affirmed. 

Trespass  for  injuries  to  dwelling  house  caused  by  continued 
maintenance  of  defendant's  incline  plane.  Before  Slaole,  J. 
Verdict  for  plamtiff  for  $613.36. 

The  original  cause  of  action,  resulting  in  a  nonsuit,  was  tried 
before  CoiiiJEB,  J.,  C.  P.  No.  1,  Allegheny  Co.,  March  T.,  1891, 
No.  743,  which  case  was  reversed  by  the  Supreme  Court  and  is 
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reported  in  159  Pa.  442.  At  a  second  trial,  between  the  same 
parties,  the  defendant  tendered  a  judgment  for  the  amount  of 
plaintiff's  claim.  This  action  was  at  once  brought  for  the  con- 
tinuing loss  to  her. 

The  court  below  charged  the  jury,  inter  alia,  as  follows  :  * 

You  are  not  to  consider  whether  or  not  the  incline  plane,  the 
walls  and  connections  across  the  street,  etc.,  were  imperfectly 
or  negligently  constructed  so  as  to  injure  this  property.  That 
was  found  by  the  former  jury,  and  that  is  an  end  of  it.  We 
have  no  right  to  inquire  whether  that  judgment  was  right 
or  wrong ;  it  fixes  it  for  this  case.  The  only  question  here  for 
your  consideration  is  whether  or  not  that  has  been  remedied  in 
anyway ;  whether  the  injury  that  was  alleged  to  have  been  caused 
by  these  defendants  in  the  former  trial  has  ceased.  [6]  .  .  .  . 

So  you  take  the  case,  and  if  you  find  that  the  defendants 
have  not  remedied  the  injury  that  was  done — which  was  deter- 
mined by  the  former  case  to  have  been  done  by  them — ^the 
plaintiff  is  entitled  to  your  verdict,  and  for  so  much  as  she  has 
shown  to  be  injured.  [7] 

The  court  below  admitted  the  record  of  the  former  trial  to 
prove  the  negligent  construction  of  the  structure  and  refused 
to  permit  the  defendant  to  offer  evidence  tending  to  show  that 
it  was  properly  constructed. 

Errors  assigned  were,  (1)  error  in  admitting  the  record  of 
the  second  trial  for  the  purpose  of  showing  that  in  a  former 
action  the  present  plaintiff  was  plaintiff  and  the  present  defend- 
ant was  defendant  and  the  judgment  for  recovery  for  the  same 
cause  of  action  as  in  the  present  suit;  (2)  error  in  overruling 
offer  of  defendant  to  show  by  the  witness  on  the  stand  that  the 
structure  complained  of  was  carefully  and  well  built  and  that 
it  was  impossible  for  any  dampness  to  come  from  the  wall  of 
the  structure  to  plaintiff's  house ;  (3-6)  in  overruling  defend- 
ant's first,  second  and  third  points,  which  had  reference  to  ques- 
tions at  issue  in  the  former  trial ;  (6,  7)  error  in  charging  the 
jury,  reciting  portions  of  the  charge  objected  to  and  which  are 
set  out  and  indicated  in  the  statement  of  facts. 

A.  M.  Imbrie  with  him  A.  W.  Duffy  for  appellant. 
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William  Yost^  for  appellee. — The  rule  that  what  has  been 
judicially  determined  shall  not  again  be  made  the  subject  of 
controversy  extends  to  every  question  in  the  proceedings  which 
was  legally  cognizable.  Perhaps  no  better  sunmiary  of  the  law 
upon  the  subject  can  be  found  than  is  contained  in  the  very 
recent  case  of  Schwan  v.  Kelly,  173  Pa.  71. 

Opinion  by  Rbbdeb,  J.,  July  16, 1896 : 

Marianne  Hartman,  the  plaintiff,  has  a  life  interest  in  a  prop- 
erty of  the  full  use  and  enjoyment  of  which  she  claims  she  is 
deprived  by  the  construction  by  the  defendant  of  its  incline 
plane  upon  adjoining  land.  A  similar  action  was  tried  before 
in  Allegheny  county  between  the  same  parties  and  upon  the 
trial  a  compulsory  nonsuit  was  entered.  The  Supreme  Court 
upon  appeal  reversed  the  judgment :  Hartman  v.  Incline  Co., 
159  Pa.  442.  The  case  was  subsequently  called  for  trial  in  the 
court  below,  a  jury  sworn  and  all  the  witnesses  for  the  plaintiff 
examined  when  the  defendant  tendered  a  judgment  for  the 
amount  of  the  plaintiff's  claim.  This  action  was  at  once  brought 
for  the  continuing  loss  to  her.  The  defendant  assigns  for  error 
the  admission  in  evidence  by  the  court  below  of  the  record  in 
the  former  trial,  claiming  that  there  was  a  variance  between  the 
statements  of  claim  in  that  case  and  in  this  inasmuch  as  in  the 
first  case  the  statement  claimed  consequential  damages  and  this 
statement  does  not  and  therefore  the  causes  of  action  are  not 
the  same.  When  the  case  was  before  the  Supreme  Court  it  was 
held  that  there  could  be  no  recovery  for  the  consequential  dam- 
ages and  therefore  that  portion  of  the  plaintiff's  claim  was  elim- 
inated from  consideration  upon  the  retrial  of  the  cause.  The 
remaining  assignments  of  error  all  related  to  the  action  of  the 
court  below  in  holding  that  the  negligence  of  the  defendant's 
structure  and  the  liability  therefor  were  determined  in  the  first 
suit  and  the  finding  of  the  jury  in  that  action  is  conclusive. 
This  is  such  a  well  settled  doctrine  in  this  state  that  it  is  no 
longer  open  to  controversy.  As  early  as  1828  Kilheffer  v.  Herr, 
17  S.  &  R.  819,  it  was  decided  that  ^^  in  an  action  upon  the  case 
for  the  continuance  of  a  nuisance  in  erecting  a  dam  a  verdict  and 
judgment  for  the  plaintiff  in  a  former  action,  in  which  the  same 
matter  was  in  controversy  between  the  parties,  are  conclusive 
evidence  as  to  the  existence  of  the  nuisance."    This  has  been 
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followed  in  a  long  line  of  cases.  Even  as  recently  as  Schwan  v. 
Kelly,  173  Pa.  71,  the  Supreme  Court  have  said  **  The  rule  that 
what  has  been  judicially  determined  shall  not  again  be  made 
the  subject  of  controversy  extends  to  every  question  in  the  pro- 
ceedings which  was  legally  cognizable."  It  is  said  by  the  appel- 
lant in  its  argument  that  it  does  not  dispute  this  well  established 
doctrine,  but  contends  that  the  judgment  according  to  the  rec- 
ord in  the  first  trial  does  not  legally  show  a  claim  for  a  nuisance 
and  is  therefore  not  conclusive  as  to  its  existence.  We  do  not 
see  any  force  in  this  contention.  The  plaintiff  claims  that  the 
defendant's  structure  was  so  imperfectly  and  negligently  built 
as  in  one  case  to  throw  water  from  the  overhead  structure  upon 
the  side  of  her  building  and  in  the  other  by  building  its  masonry 
against  the  plaintiffs  wall  so  as  to  keep  her  house  damp  and 
make  certain  of  her  rooms  untenantable.  This  is  the  nuisance 
for  which  she  claims  damages  in  both  actions.  The  finding  of 
the  jury  in  the  first  action  that  there  was  a  negligent  and  faulty 
structure  was  therefore  conclusive  in  this  and  the  action  of  the 
court  was  proper  in  withdrawing  that  fact  from  the  considera- 
tion of  the  jury.  We  have  already  said  in  the  first  part  of  tliis 
opinion  that  the  variance  between  the  first  and  second  state- 
ment in  that  there  was  a  claim  for  consequential  damages  in 
the  first  which  was  omitted  in  the  second  statement  is  imma- 
terial, as  that  question  was  eliminated  from  consideration  in 
this  case  by  the  decision  of  the  Supreme  Court  in  the  first  case 
between  these  parties.  The  action  of  the  court  in  a  second 
trial  as  to  the  conclusiveness  of  the  fact  found  in  a  prior  trial 
between  the  parties  is  to  be  governed  by  the  facts  as  submitted 
to  and  found  by  the  jury  and  not  by  the  claims  contained  in 
tlie  statement. 

Judgment  affirmed. 
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Ellen  Merriman  v.  Borough  of  Osborne,  Appellant. 

Negligence^Defective  sidewalk — Question  for  jury. 

Where  the  evidence,  though  eonf  icting,  tends  to  show  that  a  board 
walk  maintained  by  the  borough  authorities  as  a  sidewalk  had  been  for 
some  time  in  a  defective  condition ,  of  which  the  borough  authorities  had 
notice,  and  that  an  accident  resulting  in  injury  to  the  plaintiff  occurred 
from  neglect  of  the  authorities  to  repair  said  board  walk,  tlie  issue  is 
purely  one  of  disputed  facts  and  therefore  properly  left  to  the  jury. 

Argued  April  7, 1896.  Appeal,  No.  70,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co., 
Nov.  T.,  1894,  No.  368,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willakd,  Wickh^lm,  Beaver,  Reeder,  Orlady 
and  Smith,  JJ.    Affirmed. 

Trespass  for  negligent  maintenance  of  board  walk.  Before 
McClung,  J.    Verdict  for  plaintiff  for  $1,000. 

The  evidence,  though  conflicting,  tended  to  show  that  the 
borough  of  Osborne  had  constructed  on  the  side  of  one  of  its 
streets  a  board  sidewalk.  The  plaintiff,  whUe  walking  on  the 
board  walk,  had  been  thrown  down  against  the  fence  by  reason 
of  the  nails  not  holding  the  planks  to  the  decayed  stringers. 
Previous  to  the  injury  complained  of,  the  borough  officers  had 
public  notice  at  a  public  meeting  from  its  own  town  commis- 
sioner that  the  board  walk  was  out  of  repair.  It  also  appears, 
from  testimony,  that  a  number  of  persons  had  fallen  and  that 
the  stringers  under  the  board  walk  its  entire  length  were  rotten 
and  would  not  hold  the  nails  and  that  it  had  been  in  this  de- 
fective condition  for  possibly  a  year  or  more. 

The  defendant's  points  and  answers  were  as  follows : 

1.  That  under  all  the  evidence  your  verdict  should  be  for 
the  defendant.     Answer :  Refused. 

2.  That  there  being  no  such  evidence  of  actual  or  construc- 
tive notice  of  the  dangerous  condition  of  the  walk  at  the  place 
of  the  accident  as  would  render  the  borough  liable  for  the  in- 
jury occasioned  thereon,  your  verdict  should  be  for  the  de- 
fendant.   Answer:  Refused. 

8.  That  if  the  jury  believe  that  some  three  weeks  before  the 
accident  the  borough  employed  a  competent  person  and  in- 
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structed  him  to  go  over  and  repair  the  entire  board  walk,  and 
such  person  subsequently  reported  to  the  proper  borough  oflBcer 
that  he  had  done  so,  and  received  payment  for  such  service,  and 
the  borough  had  no  knowledge  or  notice  at  the  time  of  the 
accident  but  that  the  board  walk  was  thus  in  proper  repair, 
your  verdict  should  be  for  the  defendant.  Answer :  Refused. 
I  cannot  say,  as  matter  of  law,  that  this  would  exempt  the 
borough  from  responsibility,  but  you  will  take  this  matter  into 
consideration  in  determining  whether  or  not  the  defendant 
borough  exercised  reasonable  care  with  respect  to  the  repair  of 
this  board  walk. 

Urrors  assigned  were,  (1-3)  refusal  of  defendent's  points, 
reciting  points  and  answer. 

Jl  R.  Harbison^  with  him  Clarence  Burleigh  and  W»  A.  ChaU 
lener^  for  appellant. 

L.  K,  Porter^  with  him  S.  0-,  Porter^  for  appellee. 

Opinion  by  Oblabt,  J.,  July  16, 1896 : 

The  assignments  of  error  in  this  case  are  all  based  on  the 
refusal  of  the  points  submitted  at  the  trial.  The  first  asked  for 
binding  instructions  to  find  for  the  defendant ;  the  second  and 
third  are  so  framed  as  to  assume  that  there  was  sufficient  evi- 
dence adduced  by  the  plaintiff  to  make  it  necessary  to  refer  it 
to  a  jury. 

The  court  said,  "  K  you  find  however  that  the  borough  was 
negligent,  that  these  stringers  were  rotten,  that  by  reason  of 
their  rottenness  they  failed  to  hold  the  nails,  that  by  reason  of 
that  the  board  tilted,  and  this  old  lady  had  her  foot  caught  in 
the  hole  and  was  injured,  and  that  this  condition  of  the  board 
walk  was  known  to  the  defendant,  or  had  existed  so  long  and 
was  so  easily  ascertainable  that  a  reasonable  supervision  would 
have  given  them  knowledge  of  it,  and  that,  notwithstanding 
this,  they  neglected  to  repair  it,  then  you  would  be  justified  in 
finding  that  this  injury  was  caused  through  their  negligence 
and  the  borough  would  be  responsible  for  it,  provided  of  course 
that  there  was  no  contributory  negligence  on  the  part  of  the 
plaintiff." 
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The  proof  as  to  the  condition  of  the  board  walk  at  the  time 
and  place  the  plaintiff  received  her  injury,  while  conflicting, 
was  manifestly  in  favor  of  her  contention,  that  the  place  was 
dangerous,  and  that  the  borough  officers  had  direct  knowledge 
of  the  defects. 

She  further  proved  by  the  "  competent  person  "  instructed 
to  go  over  and  repair  the  entire  board  walk,  to  whom  reference 
is  made  in  the  third  assignment,  that  "  the  board  walk  was  in  a 
dangerous  condition,  that  the  stringers  were  rotten  and  wouldn't 
hold  the  naik  in  places.  Of  course  they  would  hit  spots  where 
they  would  hold  while  you  were  there, — as  soon  as  you  would 
step  on  the  other  end  they  would  fly  up  and  be  loose  again. 
You  could  repair  it  one  day  and  go  back  the  next  day  and  repair 
it  again." 

Two  members  of  the  borough  council,  who  also  acted  on  the 
street  committee,  were  called  on  behalf  of  the  defendant :  Mr. 
Duncan  fixed  the  time  when  the  last  repairs  were  made  as 
July  9th  or  10th,  the  accident  to  the  plaintiff  happened  on  the 
23d  of  that  month,  and  admitted  that  "  they  almost  monthly 
sent  men  along  tliere  to  try  to  nail  down  the  boards."  And 
Mr.  Seibert,  who  employed  White  "  to  get  nails  and  boards  and 
go  along  and  repair  it  wherever  it  needed  it"  frankly  said, 
"there  were  places  in  it  that  were  bad."  "There  were  a  few 
boards  open  in  it  at  the  time  White  was  employed,  there  were 
stringers  that  I  suppose  wouldn't  hold  nails.  Yes,  sir,  I  know 
there  was."  The  persons  who  were  charged  with  the  mainte- 
nance of  this  board  walk  had  previous  knowledge  of  its  condi- 
tion. There  was  also  evidence  of  a  public  meeting  of  the 
citizens  called  by  council  to  take  some  action  as  to  the  char- 
acter of  a  walk  to  be  substituted  for  this  one,  and  also  that  at 
or  soon  after  the  plaintiff  sustained  her  injuries,  the  whole  walk 
was  dismantled  and  its  structural  parts  were  found  to  be  unsafe 
for  the  purpose  they  were  intended  to  subserve.  Under  the 
evidence  in  the  case  the  issue  was  purely  one  of  disputed  facts, 
which  were  fairly  and  impartially  submitted  to  the  jury  in  a 
charge  of  which  the  defendant  does  not  complain  as  exception 
is  only  taken  to  the  answers  to  the  points  submitted. 

None  of  the  assignments  of  error  is  sustained  and  the  judg- 
ment is  aflirmed. 

Vol.  n-9 
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Irene  Oles  v.  The  Pittsburg  Times,  Appellant. 

Libel  defined— Bight  to  damages — Advances, 

Any  malicious  publicatiou,  wntten,  printed  or  painted,  wliich  by  words 
or  signs,  tends  to  expose  a  person  to  contempt,  ridicule,  hati*ed  or  degra- 
dation of  character  is  a  libel ;  and  the  person  libeled  may  recover  dam- 
ages, unless  it  be  shown  that  the  publication  was  tine  or  was  justifiably 
made. 

Libel —  Witchcraft—  Qtiestion  for  jury . 

Charging  witchcraft  is  no  longer  libel  per  se ;  but  it  is  entirely  proper 
to  leave  it  as  a  question  for  the  jury  whether  being  called  a  witch  would 
be  calculated  to  injure  the  reputation  and  standing  in  society  of  the  plain- 
tiff there  being  evidence  to  wan-ant  the  jury  in  finding  the  following  facts : 
(1)  Belief  in  witchcraft  in  the  community  where  plaintff  lived  and  defend- 
ants paper  circulated;  (2)  tendency  of  tlie  publication  to  encourage  this 
belief. 

Libel—  Trtilh  of  libel  as  a  defense. 

AVhere  there  is  no  confidential  relation,  no  existing  duty  and  no  common 
interest  every  repetition  of  a  slander  is  a  wilful  publication  of  it.  A  news- 
paper i-eport  may  be  none  the  less  libelous  because  it  is  a  truthful  i*ecital 
of  what  was  believed  and  asserted  by  others;  the  truth  of  an  allegation 
against  another  is  a  complete  defense  in  a  civil  suit,  but  it  must  be  the 
truth  of  the  fact  alleged  and  not  the  truth  that  somebody  told  the  author 
that  it  was  so. 

Libel— Newspapers  —  PrimUged  communication— Ijegitimale  news  and 
prurient  and  sensational  reports  distinguished. 

Newspaper  aiticles  or  reports  which  do  not  deal  in  matters  of  legitimate 
news  of  which  it  is  the  interest  of  the  public  to  be  informed,  except  that 
which  ai'ises  out  of  idle  curiosity  and  vitiated  api>etiteforthe  prarient  and 
sensational,  are  not  pnvileged  communications. 

A  newspaper  reported  and  publisheii  neighborhood  gossip  and  siander 
charging  plaintiff  with  being  a  witch.  The  plaintiff  was  a  harmless  old 
woman  whose  livelihood  depended  on  the  good  will  and  good  opinion  of 
the  people  in  the  community  in  which  she  lived.  Instead  of  the  occasion 
being  one  which  made  the  publication  proper  for  public  investigation  and 
information,  the  veiy  fact  that  a  few  superstitious  pei'sons  entertaineil  the 
false  and  unfounded  belief  that  she  was  a  witch  ought  to  have  shielded  her 
against  a  more  extensive  circulation  of  the  injurious  rumor  by  those  who 
must  have  known  that  it  was  not  founded  on  truth. 

Argued  April  7, 1896.  Appeal,  No.  31,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
June  Term,  1894,  No.  688,  on  verdict  for  plaintiff.    Before 
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Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reeder,  Orlady 
and  Smith,  JJ.     Affintied. 

Trespass  for  libel.  Before  Stowe,  P.  J.  Verdict  for  plain- 
tiflf  for  $600. 

On  December  4,  1893,  the  Pittsburg  Times,  a  daily  news- 
paper published  in  the  city  of  Pittsburg,  received  and  published 
the  following  article  from  ita  correspondent  at  Washington,  Pa. : 

Excitement  Over  Alleged  Witchcraft  at  Washington. 
The  parents  of  a  little  boy  and  the  neighbors  attribute  what  the 

doctors  pronounce  a  nervous  malady  to  the  evil  influence  of  an 

old  woman, 

Washington,  Pa.,  Dec.  3.— West  Washington  is  greatly 
excited  over  the  strange  case  of  12-yearold  John  Newman,  son 
of  Henry  Newman,  who  for  a  week  has  been  affected  by  an  ail- 
ment which  many  of  the  neighbors  stoutly  claim  is  witchcraft. 

The  boy  was  sitting  in  a  chair  last  Sunday  at  his  home  when 
his  head  fell  fonvard  on  his  breast  and  he  pitched  to  the  floor. 
No  one  was  about  the  house  but  the  mother  and  younger  chil- 
dren, and  by  the  time"  the  neighbors  were  summoned  he  was 
found  to  be  in  spasms.  Later  he  frothed  at  the  mouth  and 
barked  like  a  dog.  Dr.  J.  B.  Irwin  was  called  and  rendered 
what  aid  was  in  his  power,  and  has  since  called  Dr.  Wray  Gray- 
son in  consultation  cm  the  case. 

The  Times  correspondent  visited  the  Newman  home  this  after- 
noon, but  found  the  blinds  tightly  drawn  and  received  no 
response  to  repeated  knocks.  The  nearest  neighbors  told  a 
story  of  superstition  almost  incredible  regarding  the  boy's 
parents.  The  Newman  family,  as  well  as  many  neighbors, 
believe  the  boy  is  possessed  of  devils,  and  that  an  old  woman 
who  resides  on  Cherry  alley,  this  place,  named  Oles,  is  respon- 
sible for  his  peculiar  behavior. 

The  Newmans  will  receive  no  strangers  in  their  home  and  no 
one  at  all  after  the  sun  goes  down.  This  they  believe  to  be 
required  of  them  by  the  witches.  Mrs.  Charles  Ring  who 
resides  opposite,  shares  the*  belief  of  the  Newmans  and  thinks 
the  boy  is  laboring  under  a  strange  spell  brought  on  by  contact 
with  Mrs.  Oles.  The  last  named  peddles  medicine  and  often 
visited  the  Newman  home. 
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Mrs.  Ring  says  she  visited  a  witch  woman  in  Pittsburg 
Tuesday  and  received  instructions  how  to  treat  the  boy.  She 
said  they  could  not  tell  for  nine  days  what  the  treatment  would 
bring  forth.  She  further  said  that  a  wild  looking  colored  man 
had  been  seen  in  consultation  with  Mrs.  Oles. 

Mr.  and  Mrs.  Ring  lately  moved  here  from  Pittsburg. 

The  parents  of  the  boy  live  in  a  very  modest  one  story  frame 
house,  the  father  working  in  a  stone  quarry. 

Dr.  Irwin  says  the  boy's  trouble  is  of  a  nervous  nature,  but 
that  he  was  undoubtedly  greatly  frightened  by  the  old  woman. 

It  also  appeared  from  the  record  and  evidence  that: 

Upon  this  article,  as  published,  the  plaintiff,  Irene  Oles, 
brought  an  action  for  libel  against  The  Times,  alleging  that 
said  article  was  false,  scandalous,  illegal  and  defamatoiy,  in- 
tended to  hold  her  up  to  public  ridicule  and  reproach,  and  to 
deprive  her  of  her  means  of  livelihood. 

Plaintiff  was  an  old  woman,  and  in  a  small  way  a  peddler  of 
herbs  and  homemade  remedies  among  the  poorer  classes  of  the 
people  of  Washington.  West  Washington,  the  scene  of  the 
events  related  in  the  article,  is  a  newer  portion  of  the  borough 
of  Washington,  and  the  people  are  for  the  most  part  of  the  less 
intelligent  laboring  class.  The  article  on  its  face  is  but  a  plain 
recital  of  events  which  actually  transpired  in  this  community, 
and  in  which  as  defendant  alleged  the  public  had  an  interest. 

The  substantial,  indeed  almost  literal  truth,  of  every  state- 
ment in  the  article  as  published,  so  far  as  it  related  events  and 
declarations,  was  not  seriously  controverted  upon  the  trial  of 
the  case. 

The  court  below,  Stowe,  P.  J.,  charged  the  jury  as  follows : 
Gentlemen  of  the  Jury :  The  plaintiff's  claim  in  this  case  is 
founded  upon  an  alleged  injury  done  her  by  the  publication  in 
the  Pittsburg  Times,  which  has  been  given  in  evidence  and 
which  is  alleged  to  be  a  libel,  in  legal  terms.  A  libel,  as  you 
heard  stated,  is  any  publication,  either  by  signs,  printing  or 
otherwise,  that  is  calculated  to  bring  upon  anybody  pubUc 
odium  or  contempt,  or  which  is  likely  to  injure  them  in  their 
standing  in  society,  in  general  terms. 

The  allegation  in  this  case  is  that  this  article  imputes  to  the 
plaintiff,  or  insinuates  or  indicates  to  the  person  reading  it  that 
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the  plaintiff  is  what  they  used  to  call  (and  do  call  stilly  appar- 
ently, to  my  utter  astonishment)  a  witch;  that  is  to  say,  one 
who  by  direct  communication,  spiritual  or  physical,  as  it  may 
be,  with  the  devil,  has  a  power  to  exercise  an  evil  influence  over 
other  human  beings. 

At  one  time  it  was  the  general  belief  that  there  were  such 
things  as  witches,  and  the  history  of  that  matter  is  a  very  amus- 
ing one,  apart  from  the  tragedy  connected  with  it  in  many  cases. 
Amusing  to  us  now,  but  a  very  serious  matter  in  its  time.  It 
is  said  that  at  common  law  in  England,  to  be  a  witch^  assuming 
that  there  were  such  things,  was  a  felony.  In  1675, 1  think  it 
was,  all  previous  statutes  (there  having  been  some  before  that) 
were  repealed,  and  then  it  was  made  a  felony  punishable  by 
death.  To  be  a  witch  was  a  capital  offense,  and  even  so  great  a 
judge  as  Judge  Hale,  who  was  looked  upon  as  one  of  the  most 
merciful  criminal  judges,  and  the  most  learned  that  ever  sat 
upon  the  bench  up  to  this  day,  sentenced  a  woman  to  be  hanged 
for  the  crime  of  witchcraft.  And  the  most  singular  thing  con- 
nected with  the  whole  matter  is  that  upon  the  scaffold,  or  drop, 
she  actually  admitted,  as  many  of  them  did,  that  she  had  been 
guilty  of  witchcraft.  But  by  degrees,  when  people  became 
more  intelligent  and  enlightened,  that  belief  passed  away,  and 
in  1755,  or  1756,  an  act  of  parliament  was  passed  in  England 
abolishing  the  offense.  I  believe  those  are  the  dates.  They 
are  near  enough  for  the  present  purposes.  The  book  under 
the  head  of  witchcraft,  defines  the  meaning,  as  understood  at 
that  time,  of  the  terms  conjurers,  witches,  sorcerers  or  charmers, 
as  persons  who  shall  use,  practice  or  exercise  any  witchcraft, 
sorcery,  charm  or  enchantment,  or  who  shall  use,  practice  or 
exercise  any  invocation  or  conjuration  of  any  evil  or  wicked 
spirit.  It  is  further  said :  "  That  belief  in  the  thing  called  witch- 
craft having  become  obsolete  it  is  now  no  longer  an  offense." 

During  the  trial  of  this  cas6  it  would  strike  me  that  if  the 
author  had  been  here  he  would  have  come  to  the  conclusion 
that  the  belief  in  witchcraft  hardly  had  ceased  to  exist.  Prob- 
ably most  of  you  know  that  even  in  this  country  in  Massachu- 
setts, staid  and  sober  old  Massachusetts,  more  that  one  person 
was  put  to  death  for  the  crime  of  witchcraft. 

But  it  is  no  longer  a  criminal  offense,  and  therefore  to  charge 
one  with  witchcraft  is  not  what  we  call  per  se  a  libel.     To 
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charge  one  with  a  criminal  offense  is  a  libel  in  itself,  and  it 
does  not  make  any  difference,  so  far  as  the  case  is  concerned, 
whether  there  was  any  actual  or  specific  damage  done  or  not 
It  is  not  for  the  jury,  it  is  a  matter  of  law  for  the  court ;  it  is 
the  duty  of  the  court  to  say  where  a  charge  is  made  of  a  crimi- 
nal offense  that  it  is  libelous  per  se ;  and  unless  there  is  some- 
thing by  way  of  justification,  it  is  the  duty  of  the  jury,  if  an 
action  is  brought,  to  give  the  plaintiff  damages. 

But  this  case,  standing  as  it  does  now,  the  charge  not  being 
of  a  criminal  offense,  is  not  a  matter  of  law  for  the  court,  but 
a  matter  for  the  jury  to  determine  whether,  under  all  the  cir- 
cumstances, of  the  case,  the  imputation  or  suggestion  or  state- 
ment, if  such  there  is  by  the  fair  and  natural  construction  of 
this  paper,  that  one  is  a  witch  is  calculated  to  injure  the  reputa- 
tion or  standing  or  safety  or  business  of  a  party  so  charged  in 
society.  If  it  is,  then  it  is  a  libel  because  it  is  a  publication 
the  natural  tendency  of  which  is  to  injure  and  affect  the  reputa- 
tion of  another,  and  whenever  a  publication  of  that  sort  is  made 
without  some  legal  excuse  shown  for  it — ^as  I  may  say,  by  way 
of  parenthesis,  none  is  shown  in  this  case — then  it  is  a  libel, 
and  the  plaintiff  is  entitled  to  recover  damages. 

What  the  natural  construction  of  this  article  is  is  for  you.  You 
have  heard  it  discussed.  You  take  it  with  you  and  read  it 
What  is  the  imputation  suggested? 

What  would  anybody  believe  from  reading  that  article? 
Does  it  impute  or  charge  this  woman  with  being  a  witch?  Is 
that  such  a  construction  or  inference  or  conclusion  as  any  ordi- 
narily reasonable  man  would  draw  from  that  paper?  If  not,  if 
there  is  nothing  of  that  kind  to  be  inferred,  then,  of  course,  the 
plaintiff  has  made  out  no  case.  But  if  that  is  the  natural  and 
fair  construction  of  the  article  (and  that  is  a  matter  for  you,  as 
I  said  before),  then  it  is  libelous,  if  to  call  one  a  witch  in  plain 
terms  would  be  calculated  to  injure  his  reputation  or  standing 
in  society. 

Now,  when  you  come  to  that  you  have  got  to  take  the  world 
as  you  find  it,  and  people  who  publish  newspapera  have  got  to 
take  the  people  as  they  know  them,  or  are  bound  to  know  them 
to  be.  If  this  was  an  article  read  in  some  society  of  learned 
men  who  did  not  believe  in  such  things  as  witchcraft,  or  that 
tliere- were  such  things  as  witches,  probably  it.would  have  no 
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eflfect  at  all ;  they  would  not  believe  it,  and  therefore  it  would 
do  no  harni.  But  you  have  heard  the  testimony,  and  you  have 
your  own  knowledge  on  that  point — a  knowledge  of  tiie  super- 
stitions of  the  masses  of  the  people,  and  if  with  that  knowledge 
you  are  led  to  believe  that  being  called  a  witch  would  be  calcu- 
lated to  injure  the  reputation  of  another  and  injure  his  standing 
in  society,  then  it  becomes  libelous  and  becomes  the  foundation 
for  damages. 

As  I  said  before,  in  considering  that  question  you  are  not  to 
treat  it  as  you  might  have  believed,  you  having  no  belief  at  all 
in  witches ;  but  you  must  consider  it  as  you  find  a  large  number 
of  people  do  believe,  for  you  know  very  well  that  the  days  of 
superstition  have  not  passed,  and  perhaps  never  will  pass.  There 
are  plenty  of  people  nowadays,  and  very  intelligent  people,  too, 
who  have  superstitions  of  various  kinds.  I  know  some  people 
whom  I  think  very  intelligent  people  who  will  not  pass  under 
a  ladder  that  is  standing  against  the  side  of  a  house.  WeU^  I 
should  not  if  I  saw  a  man  up  there  with  a  bucket  of  paint. 
That  is  not  their  fear,  however ;  it  is  bad  luck.  Somebody  up- 
sets a  saltcellar — I  have  seen  it  with  many  people  at  the  table 
— the  saltcellar  picked  up  and  some  salt  thrown  over  the 
shoulder ;  and  a  dozen  other  trifling  things  of  that  kind,  that 
while  the  people  do  not  really  believe  in  them,  yet  there  is  some 
sort  of  apprehension  or  fear  that  there  are  certain  things  that 
produce  or  lead  to  some  evil  influence,  or  connected  with  them 
so  as  to  be  unlucky  or  unfortunate  in  bringing  about  things  of 
that  kind.  The  world  is  full  of  them,  and  particularly  so  of 
those  who,  like  some  of  us,  can  trace  a  little  Irish  ancestry  in 
our  veins.  I  do  not  mean  to  find  any  fault  with  that  kind  of 
blood  —I  have  some  myself. 

Those  are  the  ideas  I  wish  to  offer  as  suggestions  with  refer- 
ence to  the  imputation  of  this  article.  [Was  it  such  an  article 
as  naturally  would  create  the  impression  that  this  woman  was 
supposed  to  be,  or  was  stated  by  her  neighbors  and  these  people 
about  Washington  to  be,  a  witch?  There  is  no  pretense  that 
she  is  a  witch ;  that  idea  is  absurd.  The  fact  that  these  men 
who  published  this  article  were  informed  so  is  no  sort  of  excuse 
if  this  imputation  of  being  a  witch  would  be  naturally  calculated 
to  injure,  whether  intended  or  not,  the  reputation  and  the  busi- 
ness and  standing  of  the  plaintiff  in  this  case.     I  want  to  put 
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this  certainly  upon  the  record.    If  a  man  charges  another,  upon 
hearsay,  with  a  serious  offense,  which  if  true  would  injure  his 
reputation  in  society,  if  he  gets  the  statement  from  somebody 
else  it  is  no  defense,  and  he  cannot  undertake  to  escape  by  say- 
ing that  somebody  else  told  him  it  was  so  and  that  he  believed 
it.     If  such  was  the  law  no  man  would  be  safe.]  [3]     All  you 
or  I,  or  anybody  that  had  a  disposition  to  rain  a  neighbor,  would 
have  to  do  would  be  to  go  and  tell  some  one  that  such  a  man 
had  committed  an  offense,  from  assault  and  battery  to  the  most 
serious  offense,  and  have  it  published  broadcast  throughout  the 
country ;  then  when  the  paper — we  being  unknown — was  sued, 
for  them  to  prove  that  you  or  I  had  said  it  would  be  no  defense. 
If  that  were  so  a  man  could  stab  another  in  the  dark,  until  the 
only  remedy  would  not  be  law  but  would  be  some  other  way  of 
settling  people  who  published  articles  of  that  kind.     The  fact 
is  that  the  very  basis  of  the  criminal  prosecution  for  libel  is  the 
tendency  of  the  libel  to  produce  a  breach  of  the  peace.     But  in 
the  civil  side  of  the  court  it  is  different.     [It  is  true  the  truth 
of  an  allegation  against  another  is  a  complete  defense  in  a  civil 
suit,  but  it  must  be  the  truth  of  the  fact  alleged,  and  not  the 
truth  that  somebody  told  the  author  that  it  was  so.]  [3] 
We  have  been  asked  to  say  to  you  by  defendant : 
1.  If  the  jury  finds  that  the  publication  complained  of  is  a 
substantially  fair  and  true  account  of  the  matter  therein  re- 
ferred to,  plaintiff  cannot  recover  and  the  verdict  must  be  for 
defendant.     Amwer :  Refused.     That  simply  means  if  the  jury 
believes  from  the  testimony  that  the  statement  was  true,  the 
fact,  in  other  words,  that  the  reporters  got  the  substantial  state- 
ment from  somebody,  and  that  the  article  merely  told  the  truth, 
so  far  us  their  information  was  concerned,  tliat  it  had  been  given 
to  them  in  the  manner  in  which  it  states,  that  it  would  be  a 
defense  in  this  case.    As  I  said  before,  that  is  no  defense.     To 
make  out  a  justification,  whatever  the  charge  is,  the  evidence 
must  show  that  the  cliarge  is  true,  and  the  party  cannot  escape 
by  proving  that  somebody  else  told  him  that  it  was  true,  and 
that  he  believed  it.     To  make  it  a  defense  it  must  be  supple- 
mented by  the  fact  that  it  was  actually  true.     To  illustrate :  If 
any  one  would  say  of  one  of  you  gentlemen  that  you  had  com- 
mitted a  criminal  offense,  and  the  reporter  would  publish  that 
in  the  newspaper,  stating  they  had  been  informed  you  had  com- 
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mitted  a  criminal  offense  and  stating  what  it  was,  and  you  would 
sue  them  for  libel,  it  would  be  no  defense  to  prove  that  the 
party  had  said  to  this  reporter  or  the  party  who  published  it  that 
you  were  guilty  of  a  criminal  offense.  That  would  go  to  the 
jury  in  one  shape  by  way  of  mitigation  of  damages ;  but  to  be 
a  complete  defense  it  must  be  proven  you  were  actually  guilty 
of  the  offense  alleged.  [1] 
We  are  asked  on  the  part  of  the  plaintiff  to  say  to  you : 

1.  The  publication  complained  of  in  this  case,  tending  of 
itself  to  expose  the  plaintiff  to  hatred,  contempt,  ridicule  or 
obloquy,  to  injure  her  in  obtaining  a  livelihood  in  her  occupa- 
tion as  a  nurse  and  to  cause  her  to  be  shunned  or  avoided  by  her 
neighbors  and  by  those  from  whom  she  might  otherwise  have 
employment,  is  in  law  a  malicious  libel ;  and  the  plaintiff  may 
recover  damages  unless  the  jury  find  that  the  publication  was 
true,  or  unless  it  was  privileged.  Answer :  Whether  the  article 
referred  to  is  such  as  naturally  tended  to  expose  plaintiff  to 
hatred,  contempt  or  obloquy,  or  to  injure  her  as  stated  in  this 
point,  is  for  the  jury,  and  if  they  so  find,  it  is  a  libel.  This  fact 
is  for  the  jury  to  determine  under  the  evidence  in  the  case ;  but 
as  a  whole  the  point  is  refused.  It  asks  us  to  say  as  matter  of 
law  that  this  is  a  libel.  We  decline  to  say  it  is  a  libel,  but  refer 
it  to  you  to  say  what  is  the  natural  meaning  and  signification 
of  this  article,  and  whether  its  tendency  is  such  as  would  natu- 
rally bring  about  injury,  such  as  is  complained  of  in  this  case. 
If  you  find  that  it  is  a  libel  and  its  natural  effect  was  to  injure 
the  plaintiff,  that  gives  the  plaintiff  a  right  to  damages  of  some 
sort  and  to  some  extent. 

2.  The  malice  that  is  an  essential  of  an  actionable  libel,  is 
simply  malice  in  the  legal  sense,  which  exists  where  there  is  no 
lawful  excuse  for  the  publication,  and  though  there  may  be  no 
spite  or  ill  will  or  disposition  to  injure  by  it.  Therefore,  the 
words  of  the  article  complained  of  being  actionable  of  them- 
selves, the  defendant  must  be  taken  to  have  intended  the  in- 
jurious consequences  naturally  and  approximately  resulting 
therefrom,  and  be  held  responsible  therefor,  even  in  the  absence 
of  any  intent  to  injure  the  plaintiff.  Answer:  Refused. 
Whether  the  article  is  actionable  or  not  depends  upon  what  the 
jury  may  find  its  natural  effect  upon  the  plaintiff  as  stated  in 
answer  to  the  foregoing  point  may  be ;  we  cannot  say  as  a  mere 
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conclusion  of  law  that  the  article  is  libelous.  And  upon  that 
point  it  is  just  as  well  to  say  what  our  own  Supreme  Court  has 
said :  "  Any  malicious  publication,  written,  printed  or  painted, 
which  by  words  or  signs  tend  to  expose  a  person  to  contempt, 
ridicule,  hatred  or  degradation  of  character  is  a  libel,  and  the 
person  libeled  may  recover  damages,  unless  it  be  shown  that 
the  publication  was  true,  or  that  it  was  justifiably  made.  Malice 
is  said  to  be  essential  to  an  action  for  libel,  but  it  is  malice  in  a 
special  and  technical  sense,  which  exists  in  the  absence  of  lawful 
excuse  and  where  there  may  be  no  spite  or  ill-will  or  disposition 
to  injure  others.  Every  publication  having  the  other  qualities 
of  a  libel,  if  wilful  and  unprivileged,  is  in  law  malicious.  The 
publication  of  words  actionable  in  themselves,  is  sufficient  evi- 
dence of  legal  malice.  Legal  malice  exists  where  a  wrongful 
act  is  done  intentionally." 

3.  It  is  not  a  valid  defense  in  this  action  for  the  defendant 
to  show  that  it  is  true  that  the  Newman  family,  the  neighbors 
or  others,  had  stated,  reported  or  believed  of  the  plaintiff,  the 
masters  detailed  in  the  publication  complained  of.  To  amount 
to  a  justification  on  the  ground  of  truth,  the  defendant  must 
prove  the  truth  of  the  statements,  reports  and  beliefs  them- 
selves, which  it  published  of  and  concerning  the  plaintiff. 
Answer :  Affirmed.  This  is  a  very  clear  and  definite  statement 
of  what  I  have  been  in  my  general  charge  trying  to  impress 
upon  the  jury  upon  that  point.  [2] 

4.  [The  publication  by  defendant  of  the  article  complained 
of  is  not  privileged  from  liability  as  for  a  libel.  There  was 
no  occasion  for  or  duty  upon  the  defendant  to  make  the  publi- 
cation, nor  was  it  of  a  matter  or  mattei*s  in  which  the  public  had 
an  interest.]  There  could  be  no  proper  motive  of  the  publica- 
tion as  it  was  made,  and  in  the  nature  of  the  case  no  reasonable 
and  probable  cause.  Moreover,  even  if  the  fact  that  the  talk 
about  the  plaintiff  existed,  and  it  was  a  matter  of  interest  to  the 
public,  yet  the  manner  of  the  publication  went  beyond  the 
proper  statement  of  the  fact,  and  deprived  the  publication  of 
excuse  on  the  ground  of  privilege.  Answer:  We  decline  to 
answer  this  point  as  a  whole,  as  being  complex  and  argumenta- 
tive taken  as  a  whole.  The  part  in  brackets,  however,  is 
affirmed. 

6.  If  the  jury  find  a  verdict  in  favor  of  the  plaintiff  the 
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amount  which  they  should  return  as  compensation  for  the  injury 
done  to  the  plaintiff  is  to  be  measured  by  what  they  deem  to  be 
just,  considering  the  plaintiff's  injured  feelings  and  tarnished 
reputation,  and  taking  into  account  the  nature  of  the  imputa- 
tion, the  extent  of  its  publicity,  and  character,  condition  and 
influence  of  the  parties;  [and,  if  satisfied  from  the  evidence 
that  the  defendant  by  its  publication  wantonly  and  recklessly 
defamed  the  plaintiff,  the  jury  may  give  the  plaintiff  exemplary 
damages.]  Answer :  Affirmed,  except  the  latter  part  in  brack- 
ets. We  can  see  nothing  in  the  case  which  fairly  indicates  the 
arlicle  was  published  under  such  circumstances  as  would  justify 
exemplary  damages.  There  is  nothing  in  the  case  which  indi* 
cated  that  the  defendant  published  the  article  out  of  actual 
malice.  As  a  whole  the  point  is  refused.  To  justify,  as  has 
been  said  by  Judge  Tbukkey,  exemplary  damages  there  must 
be  evidence  of  actual  malice  by  the  party  charged.  In  this  case 
there  is  no  evidence  of  actual  malice,  and  therefore  we  instruct 
you  that  your  damages,  if  you  find  for  the  plaintiff,  must  be 
limited  merely  to  compensation,  and  that  compensation  is  based 
upon  what  is  suggested  in  this  point :  "  Compensation  for  the 
injury  done  to  the  plaintiff  is  to  be  measured  by  what  they 
deem  to  be  just,  considering  the  plaintiff^s  injured  feelings  and 
tarnished  reputation,  and  taking  into  account  the  nature  of  the 
imputation,  the  extent  of  its  publicity,  and  the  character,  con- 
dition and  influence  of  the  parties." 
The  case  is  submitted  to  you. 

Errors  assigned  were,  (1)  answer  to  defendant's  first  point, 
reciting  same ;  (2)  error  in  answer  to  plaintiff's  third  point,  re- 
citing same ;  (3)  error  in  portion  of  the  general  charge,  reciting 
same. 

Geo.  C.  Wilson^  with  him  W.  D.  Evans^  for  appellant. — What- 
ever the  law  of  libel  may  have  been  in  criminal  cases,  the  rule 
in  civil  cases  has  always  been  that  the  truth  was  and  is  a  justi- 
fication :  Press  Co.  v.  Stewart,  119  Pa.  602 ;  Brewster's  Prac- 
tice, 627. 

Boyd  Crumrine^  with  him  John  H,  Murdoch^  E.  E,  Crumrine 
and  J.  P.  Patterson^  for  appellee. 
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Opioton  by  Rice,  P.  J.,  July  16, 1896 : 

Any  malicious  publication,  written,  printed  or  painted,  which 
by  words  or  signs,  tends  to  expose  a  person  to  contempt,  ridi- 
cule, hatred  or  degradation  of  character  is  a  libel ;  and  the  per- 
son libeled  may  recover  damages,  unless  it  be  shown  that  the 
publication  was  true  or  was  justifiably  made :  Pittock  v.  O'Neill, 
63  Pa.  253 ;  Barr  v.  Moore,  87  Pa.  385 ;  Neeb  v.  Hope,  111 
Pa.  145 ;  Collins  v.  Dispatch  Co.,  152  Pa.  187.  By  this  defi- 
nition the  alleged  libelous  matter  must  "  tend  "  or,  as  it  is  some- 
times stated,  "be  calculated'*  to  injure.  Were  it  not  for  the 
testimony  in  this  case  we  might  hesitate  to  believe  that  the  arti- 
cle in  question  could,  by  any  possibility,  tend  or  be  calculated 
to  make  the  plaintiff  infamous  or  odious,  for  the  reason  that  it 
seems  incredible  that  a  belief  in  witchcraft  should  be  enter- 
tained by  any  one  in  this  age.  But  the  fact  being  established 
that  such  belief  is  still  prevalent,  to  some  extent  at  least, 
amongst  that  class  of  people  to  which  the  plaintiff  belonged,  a 
publication  like  the  one  in  question  would  be  quite  as  injurious 
in  a  legal  sense  as  if  it  had  charged,  in  the  same  way,  any  com- 
mon dereliction.  The  defamatory  accusation  need  not  be  one 
which  every  one  would  credit.  We  cannot  state  what  we  mean 
any  more  clearly  than  by  quoting  from  the  charge  of  the  learned 
judge  who  presided  at  the  trial :  "  Now,  when  you  come  to  that 
you  have  got  to  take  the  world  as  you  find  it,  and  people  who 
publish  newspapers  have  got  to  take  the  people  as  they  know 
them,  or  are  bound  to  know  them  to  be.  If  this  was  an  article 
read  in  some  §ociety  of  learned  men  who  did  not  believe  in 
such  things  as  witchcraft,  or  that  there  were  such  things  as 
witches,  probably  it  would  have  no  effect  at  all ;  they  would 
not  believe  it,  and  therefore  it  would  do  no  harm.  But  you 
have  heard  the  testimony,  and  you  have  your  own  knowledge 
on  that  point— a  knowledge  of  the  superstitions  of  the  masses 
of  the  people,  and  if  with  that  knowledge  you  are  led  to  believe 
that  being  called  a  witch  would  be  calculated  to  injure  the  repu- 
tation of  another  and  injure  his  standing  in  society,  then  it 
becomes  libelous  and  becomes  the  foundation  for  damages." 
This  was  a  correct  and  plain  statement  of  the  law  applicable  to 
the  case ;  for,  strange  as  it  may  seem,  there  was  ample  evidence 
to  warrant  the  jury  in  finding  specially  the  following  facts,  if 
they  had  been  requested  so  to  do.     First.     There  is  and  Was  a 
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considerable  number  of  persons  living  in  the  community  where 
the  plaintiff  resides,  and  where  the  ne^vspape^  containing  this 
alleged  defamatory  article  had  a  large  circulation,  who  believe 
in  witchcraft.  Second.  The  publication  had  a  tendency  to 
produce  and  assisted  in  producing  in  the  minds  of  persons  en- 
tertaining such  belief  the  further  belief  that  Irena  Oles,  the 
plaintiff,  was  a  witch,  and  to  produce  in  the  minds  of  some 
such  the  belief  that  the  malady  from  which  the  Newman  boy 
was  suffering  was  a  possession  of  devils  for  which  the  plaintiff 
was  responsible.  Third.  In  consequence  of  this  belief  she 
was  subjected  to  insults  and  assaults,  was  hooted  at,  called 
witch,  and  stoned  upon  the  streets,  was  shunned  by  her  neigh- 
bors, and  suffered  Toss  in  her  business  and  occupation.  There 
being  testimony  that  these  things  occurred  afterwards  and  not 
before,  it  was  for  the  jury  to  say  how  far  the  publication  had  a 
tendency  to  produce  and  did  produce  the  false  and  injurious 
opinion  entertained  of  her.  Whether  or  not  the  defendant 
actually  intended  to  accomplish  this  result  is  not  the  question. 
A  man  is  supposed  to  intend  the  natural  consequence  of  his 
own  intentional  act ;  therefore  it  would  be  no  defense  for  the 
writer  to  say  that  he  did  not  suppose  that  the  assertions  made 
by  the  Nevrmans  and  their  neighbors  would  be  credited  by 
others.  It  is  not  claimed,  and  in  the  light  of  the  evidence  tend- 
ing to  establish  the  foregoing  facts,  it  could  not  be  seriously 
argued,  that  the  court  should  have  instructed  the  jury  that  the 
publication  was  not  libelous.  It  was  none  the  less  libelous  be- 
cause it  was  a  mere  recital  of  what  was  believed  and  asserted 
by  others. 

Where  there  is  no  confidential  relation,  no  existing  duty, 
and  no  common  interest,  every  repetition  of  a  slander  is  a  wilful 
publication  of  it:  Odgers  on  Libel  and  Slander,  *162,  Bl.  ed. 
124 ;  13  Am.  &  Eng.  Ency.  of  Law,  374. 

In  Collins  v.  Dispatch  Co.,  152  Pa.  187,  the  newspaper  did 
not  assert  that  the  plaintiff  had  been  unduly  intimate  witli  the 
woman  referred  to,  but  only  that  complaints  had  been  made  to 
a  public  department  that  such  was  the  case,  and  yet  it  was  not 
suggested  that  the  article  was  not  libelous.  But  it  is  unneces- 
sary to  multiply  authorities  upon  so  plain  a  proposition.  Indeed 
it  is  not  questioned  in  the  assignments  of  error  or  in  the  argu- 
ment. 
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Was  it  a  defense  to  prove  that  the  parents  of  the  Newman 
boy  and  their  neighbors  said  and  believed  that  the  plaintiff  waa 
a  witch,  and  that  his  malady  was  caused  by  her  malign  in- 
fluence?   This  is  the  only  question  fairly  raised  by  the  assign- 
ments of  error.     The  truth  of  defamatory  words  is  a  complete 
defense  to  a  civil  action  of  libel  or  slander.    This  is  the  gener- 
ally accepted  rule,  although  neither  the  justice  nor  the  expedi- 
ency of  it  is  universally  conceded.  It  is  the  rule  in  Pennsylvania : 
Stewart  v.  Press  Co.,  119  Pa.  584-602.    But  the  onus  of  prov- 
ing the  words  are  true  lies  on  the  defendant,  and  in  general 
the  whole  libel  must  be  proved  true,  not  a  part  merely.    If  by 
this  is  meant  that  the  defendant  need  only^to  prove  the  truth 
of  what  he  asserts  in  the  writing  to  be  true,  then  it  must  be 
conceded  that  the  defendant  made  out  a  good  defense.     The 
reporter  asserted  nothing  as  to  the  truth  of  what  was  said  and 
believed  by  the  Newmans  and  their  neighbors,  but,  having 
stated  what  they  said  and  believed  and  the  facts  which  seem  to 
have  been  influential  in  their  minds,  left  the  public  to  draw 
their  own  conclusions.    But  if  the  defendant  must  prove  the 
truth  of  the  defamatory  charges  and  assertions  to  which  he  has 
given  greater  currency  by  repetition,  then  a  good  defense  waa 
not  made  out.    The  latter  is  the  true  rule  and  is  the  only  one 
consistent  with  the  other  well  established  rule  that  one  who, 
without  the  excuse  of  ^^  privilege,"  repeats  a  defamatory  accusa- 
tion is  deemed  to  have  published  it,  and  is  liable  to  action 
although  he  gives  the  name  of  the  author.     The  fourth  resolu- 
tion in  Lord  Northampton's  case,  12  Rep.  134,  which  nms  as 
follows:  "In  a  private  action  for  slander  of  common  peraon 
if  J.  S.  publish  that  he  hath  heard  J.  A.  say  that  J.  G.  was  a 
traitor  or  a  thief,  in  an  action  on  the  case,  if  the  truth  be  such 
he  may  justify,"  has  been  discarded  in  England  and  by  most 
of  the  courts  in  this  country  as  neither  authoritative  nor  sound 
in  principle.    It  is  now  generally  held  that  in  the  case  supposed 
J.  S.  must  prove  that  J.  G.  was  a  traitor  or  a  thief  in  order  to 
make  a  complete  defense :  Odgers  on  L.  &  S.  *  174 ;  Townshend 
on  S.  &  L.  sees.  210,  211 ;  18  Am.  &  Eng.  Ency.  of  Law,  376, 
395;  2  Addison  on  Torts  (Wood's  ed.),  sec.  1146;  Pollock  on 
Torts,  *218,  219.    We  have  not  undertaken  to  collect  the  cases 
upon  the  subject,  but  these  are  a  few  leading  ones  where  the 
doctrine  is  held  substantially  as  we  have  stated  it:  McPherson 
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V.  Danielri,  10  B.  &  C.  272-273,  (21  E.  C.  L.  R.) ;  Bennett  v. 
Bennett,  6  C.  &  P.  ♦SSS ;  Watkin  v.  Hall,  L.  R.  8  Q.  B,  Cases, 
896 ;  Kenney  v.  McLaughlin,  5  Gray,  8 ;  Stevens  v.  Hartwell, 
11  Mete.  542 ;  Hawes  v.  Welling,  7  Oh.  253 ;  Dole  v.  Lyon, 
10  Johns.  R.  *447 ;  Hotchkiss  v.  OUphant,  2  Hill,  610. 

It  is  to  be  tome  in  mind  that  the  material  part  of  the  cause 
of  action  in  libel  is  not  the  writing,  but  the  publication  of  the 
libel.  Upon  this  principle  it  was  held  very  early  in  the  history 
of  this  commonwealth  that  in  a  civil  action  for  libel  (it  wi.8 
suggested  that  there  might  possibly  be  a  distinction  between 
libel  and  slander)  against  a  printer,  his  inserting  the  name  of 
the  author  was  no  justification,  though  it  might  go  in  mitiga- 
tion of  damages :  Runkle  v.  Myer,  3  Y.  518.  We  are  not  aware 
that  this  ruling  or  the  doctrine  on  which  it  was  based  has  been 
questioned  in  any  later  decision  of  the  Supreme  Court.  The 
justice  of  the  rule,  and  the  reasons  in  support  of  it  are  so  clearly 
stated  in  the  opinion  of  Littledale,  J.,  in  McPherson  v. 
Daniels,  supra,  that  we  feel  justified  in  making  this  extended 
quotation  therefrom.  He  says:  "The  truth  is  an  answer  to  the 
action,  not  because  it  negatives  the  charge  of  malice  (for  a  per- 
son may  wrongfully  or  maliciously  utter  slanderous  matter, 
though  true,  and  thereby  subject  himself  to  an  indictment)  but 
because  it  shows  that  the  plaintiff  is  not  entitled  to  recover  dam- 
ages. For  the  law  will  not  permit  a  man  to  recover  damages 
in  respect  of  an  injury  to  a  character  which  he  either  does  not, 
or  ought  not  to  possess.  Now  a  defendant  by  showing  that  he 
stated  at  the  time  when  he  published  slanderous  statements  of 
a  plaintiff  that  he  heard  it  from  a  third  person,  does  not  negative 
the  charge  of  malice,  for  a  man  may  wrongfully  and  maliciously 
repeat  that  which  another  may  have  uttered  upon  a  justifiable 
occasion.  Such  a  plea  does  not  show  that  the  plaintiff  has  not 
sustained  or  is  not  entitled  in  a  court  of  law  to  recover  dam- 
ages. As  great  an  injury  may  accrue  from  the  wrongful  repeti- 
tion as  from  the  first  publication  of  slander ;  the  first  utterer 
may  have  been  a  person  insane  or  of  bad  character.  The  person 
who  repeats  it  gives  greater  weight  to  the  slander.  A  party  is 
not  the  less  entitled  to  recover  damages  in  a  court  of  law  for 
injurious  matter  published  concerning  him,  because  another 
person  previously  published  it." 

We  liave  thus  far  been  speaking  of  publications  for  which 
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there  is  no  legal  excuse.  In  his  general  charge,  as  well  as  in 
his  answer  to  the  plaintiff's  fourth  point,  the  learned  judge 
instructed  the  jury  that  the  publication  was  not  privileged.  As 
these  instructions  are  not  assigned  for  error,  we  might  properly 
omit  to  say  anything  with  regard  to  that  matter,  but  in  view  of 
the  suggestion  made  in  the  appellant's  history  of  the  case  that 
the  article  on  its  face  is  but  a  plain  recital  of  events  which  act- 
ually transpired  in  this  community,  and  in  which  the  public 
had  an  interest,  it  will  not  be  out  of  place  to  add  a  few  words 
upon  that  point.  It  is  more  than  a  mere  recital  of  events ;  it 
is  also  a  substantially  correct  report  of  what  the  Newmans  and 
their  neighbors  believed  and  said  of  and  concerning  the  plain- 
tiff. Complaint  is  made  not  so  much  of  the  incorrectness  of 
the  report  as  of  the  false  and  defamatory  character  of  the  mat- 
ter reported.  The  publication  was  not  made  upon  any  occasion 
that  rendered  a  repetition  thereof  privileged  upon  the  grounds 
of  public  policy.  It  is  to  be  judged  by  itself  and  not  in  con- 
nection with  some  other  transaction  of  which  possibly  it  might 
have  formed  a  necessary  part,  and  of  which  as  a  whole  it  might 
have  been  to  the  interest  of  the  public  to  be  informed.  Thus 
judged  it  was  not  a  matter  in  which  the  public  had  any  inter- 
est except  that  which  arises  out  of  idle  curiosity  and  vitiated 
appetite  for  the  sensational.  The  plaintiff  neither  held  nor 
sought  a  public  position,  and  stood  in  no  such  relation  to  the 
public  as  to  make  it  important  for  them  to  know  that  the  New- 
mans believed  and  said  that  she  was  a  witch.  No  duty  of  per- 
fect or  imperfect  obligation,  legal,  moral  or  social  or  otherwise, 
rested  on  the  defendant  to  make  that  fact  known  to  others.  She 
was  a  harmless  old  woman  whose  livelihood  depended  upon  the 
good  will  and  good  opinion  of  the  people  of  the  community  in 
which  she  lived.  Instead  of  the  occasion  being  one -which  made 
the  publication  proper  for  public  investigation  and  information, 
the  very  fact  that  a  few  superstitious  persons  entertained  the 
false  and  unfounded  belief  that  she  was  a  witch  ought  to  have 
shielded  her  against  a  more  extended  circulation  of  the  inju- 
rious rumor  by  those  who  must  have  known  that  it  was  not 
founded  on  truth. 

We  are  of  the  opinion  that  the  court  correctly  held  that  proof 
that  the  parents  of  the  Newman  boy  and  their  neighbors  said 
and  believed  that  the  plaintiff  was  a  witch,  and  that  his  malady 
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was  due  to  her  malign  influence,  was  not  such  proof  of  the  truth 
of  the  publication  as  would  constitute  a  defense. 

The  specifications  of  error  are  overruled  and  the  judgment  is 
affirmed. 


S.  R.  FuUerton  and  Bettie  H.  FuUerton,  Appellants,  v. 
Geo.  L.  Peabody. 

Practice^  equity — Appeals — Court  interprets  Us  own  decree. 

The  refusal  of  the  court  below  to  issue  an  attiiehment  for  contempt  in  a 
matter  of  alleged  disobedience  to  its  decree,  is  tiintamount  to  a  declaration 
that  no  such  disobedience  exists.  The  court  below  is  the  interpreter  of 
its  own  decree,  and  from  its  action  in  determining  what  is  or  is  not  in- 
cluded in  its  decree  no  appeal  lies. 

Equity  rules — Testimony  taken  to  advise  court. 

The  equity  rules  of  the  Supreme  Court  do  not  apply  to  examinations  on 
motions  for  attachment  for  contempt  where  the  court  below  takes  testi- 
mony solely  for  the  purpose  of  enabling  it  to  determine  whetlier  or  not 
its  decree  has  been  obeyed. 

Argued  April  14, 1896.    Appeal,  No.  18,  April  T.,  1896,  by 

plaintiff,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  Sept.  T., 

1894,  No.  823,  refusing  motion  for  attachment  for  contempt. 

Before  Rice,  P.  J.,  Wickham,  Bea\T5:r,  Reeder,  Orlady 

•  and  Smith,  J  J.    Affirmed. 

Motion  to  have  attachment  issued  against  defendant  to  com- 
pel him  to  comply  with  decree  of  court. 

The  facts  are  stated  by  the  Superior  Court  as  follows  : 
A  bill  in  equity  was  filed  in  the  court  below  asking  for  an 
injunction  to  restrain  the  defendant  from  occupying  by  his 
buildings,  etc.,  a  certain  street  in  the  city  of  Pittsburg.  An 
answer  was  filed  by  the  defendant.  When  the  cause  came  to 
be  heard  a  decree  was  entered  by  the  court  below  compelling 
the  defendant  to  remove  all  obstructions  from  the  street.  This 
decree  was  entered  without  opposition  from  the  defendant. 
After  the  entry  of  the  decree  the  defendant  removed  all  obstruc- 
tions from  the  street  except  a  switch  leading  from  the  Penna. 
Railroad  to  the  defendant's  land.  An  attachment  for  contempt 
VOL.  II — 10 
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of  court  was  then  asked  for  by  the  plaintiff  because  the  defend- 
ant had  not  removed  the  switch.  The  defendant  filed  an  answer 
to  this  petition  in  which  he  claimed  that  the  switch  was  not 
upon  the  street  but  was  upon  the  land  owned  by  the  Penna. 
Railroad  Company.  An  examiner  was  appointed  to  take  testi- 
mony and  after  argument  the  court  below  dismissed  the  motion^ 
from  which  action  this  appeal  is  taken. 

Errors  assigned  were,  (1)  dismissing  plaintiffs  petition  with 
out  giving  any  reason  therefor,  which  order  was,  "  On  July  6, 
1 895,  on  argument  list.    Motion  refused."     (2)  Refusing  attach- 
ment, as  prayed  for. 

J".  (?.  TF/w^e,  for  appellant. — The  equity  rules  require:  "That 
the  findings  of  the  judge,  both  of  law  and  fact,  shall  be  filed  by 
the  prothonotary  and  become  part  of  the  record  of  the  court  in 
said  case."  It  will  not  be  claimed  that  the  foregoing  require- 
ments have  been  complied  with  in  this  case.  The  amended 
equity  rules  went  into  effect  on  the  first  Monday  of  March, 
1894,  and  were  prescribed  by  our  Supreme  Court  under  legisla- 
tive authority,  and  have  the  effect  of  positive  law.  Justice  Fell 
says  (Cassiday  v.  Knapp,  167  Pa.  807) :  "  All  proceedings  m 
equity  not  in  accordance  with  them  are  irregular  and  void." 
The  identical  question  here  raised  is  decided  in  the  case  of 
Fitzsimmons  v.  Robb,  173  Pa.  646. 

WiUiam  Scott  of  Dalzell^  Scott  ^  Q-ordon^  for  appellee. — It  is 
of  course  settled  that  the  Supreme  Court  under  its  broad  super- 
visory powers  has  jurisdiction  to  review  a  proceeding  for  con- 
tempt in  common  pleas :  Hummel  &  Bishoff's  Case,  9  Watts, 
430 ;  Com.  v.  Newton,  1  Grant,  453 ;  Com.  v.  Perkins,  124  Pa. 
36. 

"  It  must  aflBrmatively  appear  from  the  record  that  the  amount 
involved  is  not  greater  than  $1,000,  or  a  certificate  to  that  effect 
must  be  filed  by  the  judge  whose  action,  order  or  decree  is  ap- 
pealed from,  in  order  to  give  this  court  jurisdiction : "  In  re 
Misselwitz,  1  Pa.  Super.  Ct  221. 

In  any  case,  whether  a  contempt  of  court  has  been  committed 
and  how  it  shall  be  treated  are  questions  for  the  discretion  and 
judgment  of  that  court,  and  its  decision  will  be  interfered  with 
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only  when  there  is  a  flagrant  abuse  of  discretion :  Rapalje  on 
Contempt,  p.  11,  sec.  9 ;  Cabot  v.  Yarborough,  27  Ga.  476 ; 
Howard  v.  Durand,  36  Ga.  346 ;  West  v.  Wisconsin,  1  Wis. 
209 ;  3  Am.  &  Eng.  Ency.  of  Law,  802. 

Opinion  by  Reedeb,  J.,  July  16,  1896  (after  finding  the 
facts  as  set  out  in  the  above  statement  of  facts). 

We  do  not  think  the  appeal  is  well  taken.  The  refusal  of 
the  court  to  issue  the  attachment  is  tantamount  to  a  declaration 
that  the  switch  is  not  within  the  terms  of  its  decree.  The 
court  below  is  the  interpreter  of  its  own  decree  and  from  its 
action  its  determination  what  is  or  is  not  included  in  its  decree 
cannot  be  appealed  from.  The  decree  itself  as  entered  and 
afterwards  interpreted  by  the  court  can  be  appealed  from,  but 
the  act  of  interpretation  itself  alone  cannot  be.  We  are  also  of 
the  opinion  that  the  equity  rules  of  the  Supreme  Court  do  not 
apply  to  examinations  of  this  character  where  the  court  below 
takes  testimony  solely  for  the  purpose  of  enabling  it  to  deter- 
mine whether  or  not  its  decree  has  been  obeyed.  We  are  of 
the  opinion  therefore  that  this  appeal  is  erroneously  taken  and 
should  be  dismissed. 

Even  were  this  not  so  and  should  we  consider  the  case  as  if 
the  s^peal  had  been  taken  from  the  decree  we  would  have  to 
affirm  the  court  below  for  the  reason  that  there  is  sufficient  evi- 
dence to  justify  the  court  below  in  finding  the  fact  that  the 
switch  is  upon  the  line  of  the  Penna.  Railroad  Company.  Upon 
which  finding  of  fact  the  order  dismissing  plaintifiTs  motion  for 
an  attachment  is  manifestly  based. 

Decree  affirmed  and  appeal  dismissed,  the  costs  to  be  paid  by 
the  appellant. 
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Bellefield  Avenue.     White's  Appeal.    Granger's  Appeal. 

Road  law— Opening  streets— Dedication  by  reference  to  plot. 

'I'he  clearly  manifest  intention  to  dedicate  must  be  shown  before  the 
owner  can  be  deprived  of  his  property  on  that  ground. 

The  fact  that  an  owner  recognized  the  existence  of  an  avenue  and 
referred  to  it  as  a  boundary  in  grants  of  land  abutting  on  it  and  contiguous 
to  it  after  it  was  located  by  the  municipality  and  before  it  was  opened  will 
not  operate  to  prevent  such  owner  from  claiming  damages  for  the  loss  of 
the  land  upon  vvliich  the  avenue  is  located. 

Argued  Apnl  14,  189G.  Appeals,  Nos.  20,  21,  April  Term, 
1896,  by  Rose  White,  William  M.  Granger  and  J.  P.  Cappeau, 
from  decree  of  C.  P.  No.  3,  Allegheny  Co.,  May  T.,  1892, 
No.  680,  allowing  damages  and  assessing  benefits  for  the 
opening  of  Bellefield  avenue  in  the  city  of  Pittsburg.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reeder,  Orlady 
and  Smith,  JJ.    Affirmed. 

Report  of  jury  of  view  awarding  damages  and  assessing 
benefits. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court  as 
follows : 

This  proceeding  was  begun  in  the  court  of  common  pleas  of 
Allegheny  county  by  a  petition  on  behalf  of  the  city  of  Pitts- 
burg asking  for  the  appointment  of  viewers  to  assess  the  dam- 
ages and  benefits  arising  from  the  opening  of  Bellefield  avenue 
from  Forbes  street  to  Centre  avenue,  in  the  13th  and  14th  wards 
of  the  city.  Viewers  were  appointed  who  after  considerable 
delay  made  a  final  report  in  which  they  fixed  the  damages  and 
benefits,  and  the  appellant  was  assessed  for  special  benefits  to 
his  property  which  the  viewers  found  would  accrue  to  it  by 
opening  the  avenue.  The  regularity  of  the  proceedings  is 
unquestioned,  and  no  objection  is  made  to  the  quantum  of 
damages  and  benefits,  on  the  basis  adopted  by  the  viewers. 

Errors  asHigned  were  in  finding  that  Mary  E.  Schenley,  owner 
of  the  land  taken  for  Bellefield  avenue,  had  not  previously 
dedicated  part  of  it  to  the  public  use  and  was  therefore  not  en- 
titled to  damages  for  that  part. 
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11.  H,  D(yuglas  and  W,  S.  Woods^  for  appellant. 

Jl.  B,  Petty  for  Mary  E.  Scherdey^  J.  H,  Beal^  assistant  city 
attorney,  and  Clarence  Burleiyh^  city  attorney,  for  the  city  of 
Pittsburg. 

Opinion  by  Smith,  J.,  July  16,  1896  (after  stating  the 
facts  as  set  out  in  the  above  statement)  : 

The  appellant  contends  that  Mrs.  Mary  E.  Schenley,  the  owner 
of  the  land  taken  for  Bellefield  avenue,  had  previously  dedicated 
part  of  it  to  public  use,  and  therefore  she  is  not  entitled  to  dam- 
ages for  that  part.  It  is  asserted  on  behalf  of  the  appellant  that 
in  1856  or  1857  Mrs.  Schenley  plotted  a  tract  of  land,  thenjn 
Pitt  township,  one  street  of  wliich  as  projected  ran  parallel 
with  and  covered  part  of  Bellefield  avenue,  and  that  she  con- 
veyed lots  according  to  this  plot.  But  viewers  who  "  viewed 
the  premises  and  heard  all  the  parties  interested  and  their  wit- 
nesses and  the  arguments  of  counsel,"  found  there  was  no  dedi- 
cation of  any  part  of  the  land  by  Mrs.  Schenley  and  so  reported  ; 
and  the  court  below  after  hearing  the  matter  on  exceptions  filed 
confirmed  the  report  absolutely.  We  are  not  disposed  to  dis- 
turb this  action  of  the  court. 

By  their  report  the  viewers  find  that  Bellefield  avenue  was 
located  by  councils  of  the  city  of  Pittsburg,  by  plan  approved 
August  20, 1869 ;  that  it  was  directed  to  be  opened  from  Centre 
avenue  to  Forbes  street,  of  a  width  of  sixty  feet,  November  30, 
1891;  that  the  grade,  as  fixed,  was  approved  June  14,  1894; 
that  the  avenue  takes  about  three  and  one  half  acres  of  Mrs. 
Schenley's  land,  along  tlie  cast  line  of  her  tract,  which  com- 
prises all  taken  (except  a  strip  about  five  feet  in  width  at 
Forbes  street  and  extending  northwardly  and  narrowing  to  a 
point,  for  which  the  owner  asks  no  damages)  ;  they  valued  the 
land  taken  from  Mrs.  Schenley  at  $68,880,  which  sum  included 
interest  from  November  30,  1891,  and  assessed  her  damages  at 
$50,000  and  apportioned  it  ratably  among  all  the  lot  ownei-s 
on  either  side,  including  Mrs.  Schenley. 

The  viewers  further  found  that  the  lines  of  the  street  which 
the  appellant  contends  was  dedicated  to  the  public  by  Mrs. 
Schenley  were  not  identical  with  those  of  Bellefield  avenue ; 
that  the  street  was  to  be  fifty  feet  in  width,  and  was  projected 


Digitized  by  VjOOQ  IC 


150  BELLEFIELD  AVENUK 

Opinion  of  the  Court.  [2  Super.  Ct. 

along  the  easterly  boundary  of  Mrs.  Schenley's  tract,  and  one 
half  of  it  located  on  and  along  the  adjoining  land ;  that  this 
street  was  never  opened  or  used,  and  was  not  dedicated  to  the 
public.  It  also  appears  from  the  report,  plot  and  deed,  that 
the  land  conveyed  to  Browne  in  1857  (by  which  conveyance  it 
is  sought  to  establish  a  dedication),  was  not  located  on  or  near 
the  line  of  this  unopened  stieet  or  Bellefield  avenue,  although 
embraced  in  the  plotted  tract;  and  while  a  plot  was  referred  to 
in  the  deed,  the  streets  and  avenue  therein  mentioned  were  laid 
out  on  the  city  district  plan  in  1840,  under  legislative  authority, 
many  years  before  the  Schenley  plot  was  made. 

In  1881,  after  Bellefield  avenue  was  located  by  the  city  au- 
thorities, Mrs.  Schenley  conveyed  a  lot  of  ground  at  the  comer 
of  "  Fifth  avenue  and  Bellefield  avenue"  to  Jacob  Vandergrif t, 
and  in  1891  she  conveyed  a  tract  of  eighteen  acres  to  the  city 
of  Pittsburg,  in  the  deed  of  which  Bellefield  avenue  is  men- 
tioned. The  Vandergrif t  lot  is  the  only  one  conveyed  by  her 
along  and  calling  for  Bellefield  avenue  as  a  boundary.  The 
appellant's  lot  is  on  the  easterly  side  of  Bellefield  avenue,  and 
was  not  purchased  from  Mrs.  Schenley  nor  embraced  in  her 
plot. 

Under  these  circumstances  it  is  clear  there  was  no  such  dedi- 
cation of  the  land  covered  by  Bellefield  avenue  as  will  estop 
Mrs.  Schenley  from  asserting  her  claim  for  damages.  Evidently 
the  intention  to  establish  a  street  along  the  boundary  line  of 
her  land  was  conditional  upon  the  consent  and  co-operation  of 
the  adjoining  owners,  and  it  is  not  pretended  that  such  consent 
was  given,  or  anything  done  to  further  the  project.  At  most 
there  was  but  an  offer  by  Mrs.  Schenley  to  unite  with  the  adjoin- 
ing owners  in  the  dedication  of  sufiicient  land  for  a  street,  with 
no  further  action  by  either  party  on  the  offer.  In  no  aspect 
can  it  be  said  that  a  clearly  manifested  intention  to  dedicate  is 
shown,  and  this  the  law  requires  before  an  owner  can  be  deprived 
of  his  property :  Griffin's  App.,  109  Pa.  150 ;  Com.  v.  Raiboad 
Company,  135  Pa.  273. 

The  question  here  is  not  between  grantor  and  grantee,  and 
the  line  of  cases  regulating  the  rights  of  grantees  under  deeds 
expressly  referring  to  plots  or  plotted  streets  has  no  application. 

The  exact  question  arising  in  the  case  is :  Does  the  fact  that 
Mrs.  Schenley  recognized  the  existence  of  Bellefield  avenue 
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and  referred  to  it  as  a  boundary  in  grants  by  her  of  land  abut- 
ting on  it,  and  contiguous  to  it,  after  it  was  located  by  the  munic- 
ipality, and  before  it  was  opened,  operate  to  prevent  her  from 
claiming  damages  for  the  loss  of  the  land  upon  which  that 
avenue  is  located?  Clearly  not.  The  locating  and  opening 
were  not  her  acts ;  they  were  the  acts  of  the  city  authorities, 
which  she  could  not  have  prevented  had  she  so  desired.  The 
location  by  the  city  was  in  no  sense  a  dedication  by  her  (Forbes 
Street,  70  Pa.  125)  ;  and  under  the  authorities  on  this  question 
she  is  undoubtedly  entitled  to  assert  her  claim  and  recover  dam- 
ages for  the  taking,  as  well  as  for  any  other  loss  she  may  have 
incurred  through  the  opening  of  the  street :  Forbes  Street^  supra ; 
Easton  Borough,  116  Pa.  1 ;  Brooklyn  Street,  118  Pa.  640. 

The  assignments  of  error  are  overruled  and  the  decree  is 
affirmed  at  the  costs  of  the  appellant. 


Granger's  Appeal.     Bellefield  Avenue. 
Argued  April  14, 1896.    Appeal  No.  20,  April  term,  1896. 

Opinion  by  Smith,  J.,  July  16, 1896  : 

This  case  was  argued  with  White's  Appeal,  No.  21,  April 
Term,  1896,  just  decided.  For  the  reasons  given  in  the  opin- 
ion of  this  court  in  that  case,  the  assignments  of  error  here 
are  overruled  and  this  appeal  is  dismissed. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant. 


David  C.  Powell  v.  The  Agricultural  Insurance  Com- 
pany of  Watertown,  N.  Y.,  Appellant. 

Insurance — Fire  insurance^Construciion  of  policy— Condition—NoHce 
of  loss. 

When  the  subject  of  the  insarance  is  a  single  stracture  and  notice  of  its 
total  destruction  by  fire  daring  the  life  of  the  policy  has  been  duly  given 
to  the  insurance  company,  and  there  is  nothing  to  indicate  that  specific 
proofs  are  in  any  manner  necessary  or  useful  to  the  company  in  order  to 
determine  its  rights  or  ascertain  the  extent  of  its  liabilit}'  under  the  policy, 
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and  no  assertion  or  claim  of  that  character  is  made,  neiUier  justice  nor 
sound  public  policy  requires  that  the  insured  shall  be  deprived  of  the  sub- 
stantial fruits  of  his  conti*act  because  he  has  failed  to  furnish  those  imma- 
tenal  and  unnecessary  particulars. 

The  facts  in  the  case  at  the  bar  bring  it  within  the  principle  governing 
losses  on  single  subjects  of  insurance,  without  infringing  any  of  its  quali- 
fications, and  therefore  it  is  held  that  the  plaintiff  was  not  required  to 
furnish  more  specific  proofs. 

Evidence— WUness—Bef re shing  memory  by  memoranda. 

AVhen  upon  a  trial  documents  or  testimony  have  been  erroneously  re- 
jected, but  afterward  admitted,  the  en*or  is  cured  and  there  is  nothing 
left  for  correction  by  the  appellate  court. 

Permission  was  asked  and  refused  to  pd^*mit  a  witness  on  the  stand  to 
refresh  his  niemoiy  by  looking  at  a  paper  handed  him  by  counsel ;  sub- 
sequently the  witness  was  permitted  by  the  couil  to  examine  the  paper 
and,  being  recalled,  answered  the  question  without  objection.  Held,  that 
the  error,  if  any.  of  refusing  permission  to  refresh  witness's  memoiy  was 
cured  by  subsequent  action. 

While  in  the  due  administration  of  the  law  this  court  must  regard  and 
enforce  technical  rules  of  practice,  we  will  neither  broaden  their  scope, 
nor  extend  their  application  except  where  that  can  properly  be  done  and 
the  ends  of  justice  require  it. 

Argued  April  21,  1896.  Appeal,  No.  79,  April  T.,  1896, 
by  defendant,  from  judgment  of  C.  P.  Washington  County, 
Aug.  Term,  1893,  No.  175,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reeder,  Orlady 
and  S^QTH,  JJ.     Affirmed. 

Assumpsit  on  a  policy  of  fire  insurance.  Before  McIl- 
VAINE,  p.  J.     Verdict  for  plaintiff  for  $600. 

The  facts  of  the  case,  includmg  the  essential  portions  of  the 
policy  of  insurance,  are  stated  in  the  opinion  of  the  Superior 
Court  as  follows : 

On  October  29,  1892,  the  defendant  company,  by  A.  A.  Hill, 
its  authorized  agent,  insured  the  plaintiff's  dwelling  house 
against  fire  in  the  sum  of  $600  for  one  year  from  that  date,  and 
received  the  premium  from  the  insured.  The  building,  with 
its  uninsured  contents,  Wiis  totiilly  destroyed  by  fire  May  10, 
1893,  and  on  the  following  day  the  plaintiff  sent  a  written  notice 
of  the  loss  to  Hill,  the  agent  who  countersigned  the  policy,  and 
afterward  on  the  same  day  called  and  told  the  agent  what  he 
knew  about  the  fire.     From  the  information  thus  given  him,  the 
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agent  then  wrote  and  mailed  to  the  company  a  formal  notice  or 
report  of  the  loss,  stating  the  day  and  hour  of  the  fire,  the 
number  of  the  policy,  the  amount  of  insurance,  that  the  loss 
was  under  item  No.  1  of  the  policy  "  (On  Dwelling  house)," — 
the  name  of  the  assured,  the  character  and  location  of  the  in- 
sured property,  and  that :  '"  Thei-e  was  no  one  about  the  house  at 
the  time  the  fire  occurred.  They  had  gone  into  town,  everything 
was  consumed,  furniture  and  all,  there  was  nothing  left  only 
stone  wall."  This  report  was  signed  and  mailed  to  the  com- 
pany on  the  same  day  and  was  received  at  the  general  agency 
of  the  company  in  Baltimore,  Md.,  May  12, 1893.  The  plaintiff, 
according  to  his  testimony,  believed  that  he  had  thus  complied 
with  all  the  requirements  of  the  policy. 

Some  six  weeks  after  the  fire,  the  company  sent  their  special 
agent,  Torrence,  to  investigate  the  loss,  and  according  to  the 
statement  of  D.  A.  Clarke,  the  general  agent  of  the  company, 
he  reported  that  the  house  was  unoccupied  at  the  time  of  the 
fire,  and  was  in  bad* condition  before.  The  general  agent  in  his 
letter  to  Mr.  Hill,  dated  June  13,  1893,  after  referring  to  the 
special  agent's  report,  says:  "If  the  assured  should  come  to 
you  for  information  as  to  how  to  proceed  in  relation  to  this 
matter,  please  refer  him  to  his  policy,  and  give  no  directions 
whatever.  .Also  state  to  him  that  you  have  no  authority  to  act 
in  cases  of  adjustment.  I  am  afraid  you  have  gotten  us  in  a 
bad  scrape,  but  perhaps  if  you  will  follow  out  my  instructions, 
we  will  get  out  of  it  without  much  difficulty." 

The  policy  required  that  the  insured,  within  sixty  days  after 
the  fire,  should  render  a  statement  to  the  company,  signed  and 
sworn  to  by  him :  "  Stating  the  knowledge  and  belief  of  the 
insured  as  to  the  time  and  origin  of  the  fire ;  the  interest  of  the 
insured  and  of  all  others  in  the  property  ;  the  cash  value  of  each 
item  thereof,  and  the  amount  of  loss  thereon  ;  all  incumbrances 
thereon ;  all  other  insurance,  whether  valid  or  not,  covering 
any  of  said  property ;  and  a  copy  of  all  the  descriptions  and 
schedules  in  all  policies ;  any  changes  in  the  title,  use,  occupa- 
tion, location,  possession,  or  exposure  of  said  property,  since  tlie 
issuing  of  this  policy;  by  whom  and  for  what  purpose  any 
building  herein  described  and  the  several  parts  thereof,  were 
occupied  at  the  time  of  fire."  This  statement  was  not  furnished 
and  no  formal  proofs  of  loss  were  made. 
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Upon  the  tiial  the  company  defended  on  two  grounds,  namely : 
That  no  statement  as  called  for  by  the  policy  was  rendered  by 
the  plaintiff ;  and  that  the  insured  building  was  vacant  for  ten 
da)rs  preceding  the  fire  within  the  meaning  of  the  policy,  and 
therefore  the  plaintiff  was  not  entitled  to  recover.  The  first 
ground  of  defense  was  not  denied  by  the  plaintiff  and  the  com- 
pany submitted  testimony  in  support  of  the  second. 

Errors  assigned  were,  (1)  refusing  to  permit  the  witness. 
Hill,  while  on  the  stand  to  refresh  his  memory  from  certain 
papers  handed  him  by  counsel ;  (2)  in  part  of  the  charge  as 
follows : 

"  Now,  Mr.  Powell  testifies,  and  he  is  corroborated,  that  the 
morning  after  the  fire  he  first  sent  a  young  man  that  was  in  his 
employ,  Mr.  Mikesell,  to  A.  A.  Hill,  the  agent  of  the  defendant 
company  who  took  this  insurance,  with  a  note  in  which  it  was 
stated  in"  writing  simply  that  the  house  upon  which  he  had 
taken  the  insurance  from  the  defendant  company  had  been 
burned  the  night  before.  The  next  day,  however,  he,  in  com- 
pany with  Dr.  Storer,  went  to  see  the  agent  personally  and 
then  made  a  statement  to  the  agent  in  regard  to  the  fire  ;  and 
the  agent  took  down  the  facts  in  regard  to  the  fire,  as  stated  by 
liim  on  a  blank  that  the  company  had  furnished  hijn  on  which 
to  make  reports  when  there  was  a  loss  to  the  company.  Now, 
that  report,  as  filled  out,  was  signed  by  Mr.  Hiill.  Mr.  Hill 
took  down,  as  we  understand  the  testimony — and  you  will 
recollect  whether  that  is  correct  or  not — the  statement  as  made 
by  Powell  for  this  report  that  he  made  to  the  company  of  the 
fire  and  of  the  loss ;  he  didn't  have  Mr.  Powell  sign  it  and 
swear  to  it,  but  he  signed  it  himself  and  sent  it  in.  Now,  as  a 
matter  of  fact  the  manner  in  which  the  loss  was  communicated 
to  the  company,  and  the  amount  of  it,  was  not  strictly  in  com- 
pliance with  the  conditions  as  set  forth  in  this  policy ;  but  the 
law  says  that  this  is  a  condition  not  of  insurance  but  a  condi- 
tion upon  which  depends  the  right  of  the  insured  to  bring  a  suit, 
and  therefore  we  must  give  it  a  reasonable  construction,  and 
not  such  a  forced  construction  as  would  prevent  the  doing  of 
justice  between  the  parties. 

"  Now,  taking  into  consideration  the  fact  that  the  company 
had  knowledge  of  what  was  insured,  a  dwelling  house,  a  single 
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item  of  property,  the  fact  that  the  value  of  the  house  was  fixed 
by  the  policy,  the  insurance  that  was  placed  upon  it,  the  fact 
that  Mr.  Hill  communicated  to  them,  he  being  their  own  agent, 
that  the  house  had  been  entirely  destroyed,  we  leave  it  to  you 
to  say  whether  or  not,  taking  into  consideration  the  response  of 
the  company  to  Mr.  Hill  and  the  fact  that  there  was  a  man 
sent  out  by  the  insurance  company  to  look  at  the  house — we 
leave  it  to  you  to  say  whether  or  not  the  company  under  the 
circumstances  waived  a  strict  compliance  with  this  condition. 
If  they  did,  then  the  plaintiff  has  properly  brought  his  suit  and 
can  stand  upon  the  implied  waiver,  if  you  should  find  there  was 
one ;  and  we  leave  that  question  to  you.'* 

(8)  Answer  to  the  defendant's  point,  which  point  and  the 
answer  to  it  follow : 

The  plaintiff  having  failed  to  show  that  he  furnished  either 
to  the  defendant  itself,  or  to  any  of  its  agents,  the  proofs  of 
loss  stipulated  for  in  the  policy,  he  cannot  recover  and  the  ver- 
dict must  be  for  the  defendant.  Answer :  Refused.  Subject 
to  what  we  have  said  in  our  general  charge,  we  leave  it  to  you 
whether  formal  proof  of  loss  was  waived  by  the  company  or 
not.  If  it  was  not,  the  plaintiff  cannot  recover,  and  the  verdict 
should  be  for  the  defenaant. 

JJ.  M.  Dougan^  for  appellant. — The  charge  is  objectionable  in 
that  it  inadequately,  and  sometimes  incorrectly,  states  the  law 
applicable  to  this  case :  Beatty  v.  Ins.  Co.,  66  Pa.  9 ;  Gould  v. 
Ins.  Co.,  134  Pa.  587 ;  Everett  v.  Ins.  Co.,  142  Pa.  343 ;  Inland 
Ins.  &  Deposit  Co.  v.  Stauffer,  33  Pa.  403 ;  Desilver  v.  Ins. 
Co.,  38  Pa.  133;  Ins.  Co.  v.  Hebard  &  Foreman,  95  Pa.  45; 
Girard  Life  Ins.  Co.  v.  Ins.  Co.,  97  Pa.  28 ;  Ins.  Co.  v.  Helf en- 
stein,  40  Pa.  296.  Refusal  of  the  defendant's  point  was  error 
for  the  reason  that  compliance  with  the  stipulations  of  the  policy 
involved  conditions  precedent  to  plaintiff's  right  to  recover: 
Desilver  v.  Ins.  Co.,  38  Pa.  133. 

To  submit  a  fact  destitute  of  evidence  as  one  which  may 
nevertheless  be  found  is  an  encouragement  to  err  which  cannot 
be  too  closely  observed,  or  unsparingly  corrected :  Stouffer  v. 
Latshaw,  2  Watts,  167;  Egbert  v.  Payne,  99  Pa.  244;  New- 
baker  v.  Alricks,  5  Watts,  183 ;  Evans  v.  Mengel,  6  Watts,  72 ; 
Hannay  v.  Stewart,  6  Watts,  487 ;  S  witland  v.  Holgate,  8  Watts, 
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385 ;  Prescott  v.  Union  Ins.  Co.,  1  Whart.  399 ;  Wilson  v.  Davis, 
5  W.  &  S.  621 ;  Gilchrist  v.  Rogers,  6  W.  &  S.  488 ;  Bradley  v. 
Grosh,  8  Pa.  45 ;  Jones  v.  Wood,  16  Pa.  25 ;  Sartwell  v.  Wil- 
cox, 20  Pa.  117 ;  Kirkpatrick  v.  Vanhom,  32  Pa.  131 ;  Jordan 
V.  Headman,  61  Pa.  176. 

Jno.  C.  Bane^  for  appellee. 

Opiniox  by  Smith,  J.,  July  16,  1896  (after  stating  the  facts 
as  set  out  in  above  statement) : 

The  court  left  it  to  the  jury  to  say  whether,  in  view  of  the 
information  given  by  the  plaintiff  to  the  company's  agent,  to- 
gether with  the  facts  stated,  the  company  had  waived  a  strict 
compliance  with  the  section  of  the  policy  calling  for  the  specific 
statement,  and  ako,  under  instructions,  submitted  the  question 
of  vacancy  for  their  determination.  The  jury  found  in  favor  of 
the  plamtiff  for  the  amount  of  the  policy.  This  action  of  the 
court  forms  the  principal  subject  of  complaint  raised  by  the 
second  and  third  assignments  of  error,  and  these  will  be  con- 
sidered together. 

An  examination  of  the  record  and  the  assignments  of  error 
fails  to  disclose  that  any  of  the  matters  called  for  in  the  state- 
ment or  proofs  of  loss  was  material  or  necessary  in  order  to 
ascertain  the  bona  fides  of  the  plaintiflf's  claim  or  its  amount,  or 
the  extent  of  the  defendant's  liability.  The  insured  remained 
the  sole  owner  of  the  property ;  its  value  at  the  time  of  the 
loss,  according  to  the  weight  of  the  evidence,  exceeded  the 
amount  of  the  insurance ;  there  were  no  incumbrances  and  no 
other  insurance  on  it ;  there  was  no  change  in  the  title ;  and  the 
building  was  continuously  occupied  as  a  dwelling  during  the 
life  of  the  policj^  the  only  difference  being  that  the  owner  suc- 
ceeded a  tenant  in  the  possession,  and  occupied  it  as  he  Had 
done  before  the  demise.  The  right  to  a  "  change  of  occupants 
without  increase  of  hazard  "  is  expressly  given  by  the  policy. 
The  evidence  was  abundant  to  sustain  the  finding  that  the 
building  was  occupied  and  that  there  was  no  vacancy  during 
the  period  covered  by  the  policy :  Doud  v.  Dwelling  House  Ins. 
Co.,  141  Pa.  47.  While  the  testimony  leaves  little  doubt  that 
the  company  had  concluded  within  the  sixty  days  not  to  pay 
the  loss  on  the  ground  that  the  building  was  vacant  as  stipulated 


Digitized  by  VjOOQ  IC 


POWELL  V,  INS.  CO.,  Appellant  157 

1896.]  Opinion  of  the  Coun. 

against  in  the  policy,  yet  it  does  not  appear  that  the  plaintiff 
knew  this  or  was  notified  of  it  within  that  period,  and  therefore 
that  would  not  avail  hira,  or  in  itself  excuse  his  noncompliance 
with  this  provision  of  the  contract :  Gould  v.  Dwelling  House 
Ins.  Co.,  134  Pa.  670  ;  Everett  v.  London  etc.  Ins.  Co.,  142  Pa. 
332. 

There  is  no  doubt  under  the  law  that  where  the  subject  of 
insurance  embraces  many  items  of  property,  specific  proofs 
must  be  rendered  as  required  by  the  policy,  because  the  partic- 
ulars are  or  may  become  necessary  in  order  to  properly  adjust 
the  loss ;  and  where  certain  matters  required  to  be  stated  in 
the  proofs  are  necessary  in  order  to  ascertain  the  extent  of  the 
company's  liability,  those  things  should  be  furnished :  Insur- 
ance Co.  v.  Hocking,  115  Pa.  398. 

The  insurer  may  waive  the  production  of  specific  proofs,  or, 
by  the  conduct  of  its  officers,  be  estopped  from  requiring  them. 
If  the  present  case  turned  on  the  existence  of  such  waiver  or 
estoppel,  the  sufficiency  of  the  evidence  to  establish  this  might 
well  be  questioned.  But  as  we  view  the  case,  a  decision  of 
this  question  is  unnecessary. 

When  the  subject  of  the  insurance  is  a  single  structure,  and 
notice  of  its  total  destruction  by  fire  during  the  life  of  the  pol- 
icy has  been  duly  given  to  the  insurance  company,  and  there  is 
nothing  to  indicate  that  specific  proofs  are  in  any  manner  neces- 
sary or  useful  to  the  company,  in  order  to  determine  its  rights 
or  ascertain  the  extent  of  its  liability  under  the  policy,  and  no 
assertion  or  claim  of  that  character  is  made,  neither  justice  nor 
sound  public  policy  requires  that  the  insured  shall  be  deprived 
of  the  substantial  fruits  of  his  conti*act  because  he  has  failed  to 
furnish  those  immaterial  and  unnecessary  particulars.  To  insist 
upon  them  under  these  circumstances  "  would  be  to  oppose  the 
barest  technicality  as  a  bar  to  the  plaintiff's  right  to  recover  a 
strictly  honest  claim : "  Insurance  Co.  v.  Dougherty,  102  Pa. 
568.  It  has  been  said  by  the  Supreme  Court  in  many  cases 
tliat  where  the  subject  of  insurance  was  a  single  structure  which 
had  been  totally  destroyed  by  fire,  and  the  insurance  company 
was  duly  notified  of  the  occurrence,  no  further  notice  or  techni- 
cal proof  of  loss  was  necessary  to  enable  the  insured  to  recover 
on  the  policy :  Insurance  Co.  v.  SchoUenberger,  44  Pa.  259 ; 
Insurance  Co.  v.  Moyer,  97  Pa.  441 ;  Insurance  Co.  v.  Davis, 
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98  Pa.  280 ;  Insurance  Co.  v.  Dougherty,  102  Pa.  568 ;  Insur- 
ance Co.  V.  Staats,  102  Pa,  629 ;  Insurance  Co.  v.  Cusick,  109 
Pa-  157 ;  Insurance  Co.  v.  Haws,  20  W.  N.  C.  870 :  Weiss  v. 
Insurance  Co.,  148  Pa.  349 ;  Roe  v.  Insurance  Co.,  149  Pa.  94 ; 
McGonigle  v.  Insurance  Co.,  168  Pa.  1.  It  is  true  that  in  each  of 
these  cases  one  or  more  additional  reasons  were  set  up  as  grounds 
for  relieving  the  insured  from  the  duty  of  submitting  formal 
proofs  of  loss,  but  the  principle  stated  had  a  controlling  though 
not  an  exclusive  influence  in  their  disposition  by  the  Supreme 
Court  In  Roe  v.  Insurance  Co.,  supra,  this  principle  and  that 
of  waiver  were  both  applied,  and  the  Supreme  Court,  Justice 
Fell  delivering  the  opinion,  said :  "  Both  of  these  principles 
were  applicable  to  the  facts  of  this  case,  and  either  of  them  is 
sufficient  to  defeat  the  defendant's  defense."  The  policy  in 
that  case — which,  though  not  given  in  the  report,  is  found  in 
the  appellant's  paper-book — called  for  a  specific  statement  of  all 
the  matters  required  by  the  policy  in  the  case  before  us. 

The  company  never  asked  for  any  proofs  of  loss,  and  it  is 
quite  evident  from  the  caution  of  the  general  agent  to  Mr.  Hill 
that  none  were  desired.  Evidently  it  was  hoped  that,  through 
the  meshes  of  technicality,  the  company  might  get  out  of  a 
"bad  scrape,"  which  in  this  instance,  apparently,  meant  the 
payment  of  an  honest  claim.  The  facts  bring  this  case  within 
the  principle  governing  losses  on  single  subjects  of  insurance, 
without  infringing  any  of  its  qualifications,  and  therefore,  we 
hold  that  the  plaintiff  was  not  required  to  furnish  more  specific 
proofs. 

The  first  assignment  is  devoid  of  merit.  It  complains  that 
the  court  erred  in  refusing  to  allow  a  witness  to  refresh  his 
memory  from  a  paper  proposed  to  be  handed  to  him.  But  the 
record  and  notes  of  evidence  show  that  afterward,  and  before 
the  witness  finished  his  testimony,  by  permission  of  the  court 
he  was  allowed  to  step  aside  and  examine  the  paper,  and  resum- 
ing was  asked  what  he  thought  *'  after  having  refreshed  your 
recollection  by  looking  at  that  paper ; "  and  the  witness  an- 
swered the  question,  without  objection.  Having  thus  fully 
secured  everything  withheld  by  the  first  ruling,  the  defendant 
was  not  injured  and  has  nothing  upon  which  to  base  a  complaint 
here.  It  has  been  held  that  when,  upon  the  trials  documents 
(Wertz  V.  May,  21  Pa.  274),  or  witnesses  (Rogers  v.  Kichline, 
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36  Pa.  293),  or  testimony  (WorraU  v.  Pyle,  132  Pa.  529; 
Nesbitt  V.  Turner,  155  Pa.  429)  have  been  rejected,  but  after- 
wards admitted,  the  error  has  been  cured  and  there  is  nothing 
left  for  correction  by  an  appellate  court. 
•  The  criticism  of  what  the  learned  court  said  relative  to  the 
correspondence  between  the  local  and  general  agency,  and  the 
visit  of  the  special  agent  to  the  scene  of  the  fire,  is  hypercrit- 
ical, and,  under  the  substantial  facts  of  the  case,  wholly  unwar- 
ranted. While  in  the  due  administration  of  the  law  this  court 
must  regard  and  enforce  technical  rules  of  practice,  we  will 
neither  broaden  their  scope,  nor  extend  their  application  except 
where  that  can  properly  be  done  and  the  ends  of  justice  require 
it. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
afiSrmed. 


James  Tannehill  r.  The  Philadelphia  Company, 
Appellant. 

on  and  gas  companies^Pipe  line — Evidence — Location  of  line  and 
property. 

In  an  action  for  damages  arising  from  increased  servitade  imposed  by 
laying  a  pipe  line  in  a  public  road  of  which  the  plaintiff  held  the  fee,  the 
plaintiff  may  give  evidence  of  the  proximity  of  the  pipe  line  to  a  drain 
leading  to  the  cellar  of  his  house ;  the  declared  purpose  being  **  to  show 
the  exact  location  of  the  pipe  line  and  of  the  property.^' 

Pipe  line — Evidence  as  to  damage  to  la^id— Experts, 

Witnesses  being  produced  to  show  the  value  of  land  before  and  after  the 
laying  of  a  pipe  line,  the  court  properly  refused  to  permit  the  witnesses  to 
be  examined  as  to  whether  each  had  gas  pipe  lines  leading  through  the 
land  of  each ;  the  purpose  being  **  to  give  the  juiy  an  idea  of  the  ability  of 
the  witnesses  to  form  and  express  an  intelligent  opinion  as  to  the  effect  of 
this  pipe  line  on  this  land/^  Had  such  witnesses  been  offered  as  experts 
in  laying  of  pipe  lines  and  the  effect  of  such  lines  on  land,  such  questions 
might  have  been  proper  in  cross-examination,  but  they  are  wholly  incom- 
petent and  immaterial  in  chief  for  the  purpose  of  foitifying  the  testimony 
of  the  witnesses  as  to  the  effect  of  this  pipe  line  upon  plaintiff ^s  land. 

Aj^ued  April  21,  1896.  Appeal,  No.  75,  April  T.,  1896, 
by  defendant,  from  judgment  of  C.  P.  Washington  County, 
Nov.  Term,  1894,  No.  146,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willakd,  Wickham,  Beaver,  Reedeb,  Oblady 
and  Smith,  J  J     Affirmed. 
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Appeal  from  award  of  viewers.  Before  Taylor,  J.  Verdict 
for  plaintiff  for  #193.35. 

This  is  a  proceeding  on  appeal  from  the  award  of  viewers 
appointed  to  ascertain  and  report  the  damages  sustained  by  the 
plaintiff  on  account  of  the  location  and  construction  of  defend- 
ant's pipe  line  along  a  public  road  traversing  his  land. 

At  the  trial  the  court  admitted  under  objection  of  defendant 
evidence  in  support  of  the  following  offer  : 

"  We  propose  to  prove  by  the  witness  on  the  stand  that  there 
is  an  underground  drain  extending  from  the  cellar  of  the  ten- 
ant house  and  opening  out  in  close  proximity  to  the  defendant 
company's  pipe  line.  This  for  the  purpose  of  showing  to  the 
jury  the  exact  location  of  the  pipe  line  and  of  the  property  as  a 
means  of  estimating  the  damage  done  to  the  property."  [1] 

The  trial  judge  upon  objection  by  the  plaintiff  overruled  the 
defendant's  offer  to  ask  certain  witnesses  the  following  ques- 
tion :  "  Q.  Any  gas  lines  through  your  property?  "  This  offer 
being  made  as  preliminary  to  asking  the  witness  as  to  his  judg- 
ment as  to  the  effect  of  the  construction  of  pipe  lines  in  dispute 
through  the  property  of  the  plaintiff.  [2,  3] 

Urrors  assigned  were,  (1)  the  admission  of  evidence  on  the 
part  of  the  plaintiff  under  objection  of  defendant  as  set  out  in 
the  statement  of  facts ;  (2,  3)  rejection  of  evidence  on  the  part 
of  the  defendant  as  set  out  in  the  statement  of  facts. 

A,  M,  Todd  and  J.  A.  Tr/Zf?,y,  for  appellant. — First  assignment 
of  eiroT :  There  is  no  disposition  to  dispute  the  proposition  that 
testimony  showing  the  relative  situation  of  buildings  and  other 
improvements  upon  the  plamtiff's  premises  and  of  the  defend- 
ant's pipe  line  is  admissible.  This  has  long  since  been  settled 
by  numerous  decisions  of  our  courts.  When,  however,  as  in 
this  case,  one  single,  isolated  improvement  is  attempted  to  be 
shown,  and  when  the  showing  of  it  would  not  fulfill  the  purpose 
for  which  it  was  ostensibly  offered,  "an  essential  test  of  the  com- 
petency of  witness,  called  to  give  an  opinion  in  respect  of  the 
market  value  of  land,  is  that  they  should  aflirmatively  appear 
to  have  actual,  personal  knowledge  of  the  facts  affecting  the 
subject-matter  of  the  inquiry:"  Ry.  Co.  v.  Vance,  115  Pa. 
325 ;  R.  R.  Co.  v.  Patterson,  107  Pa.  464. 
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iJ.  W.  Irwin  and  J.  B.  Burnside^  for  appellee. 

Opinion  by  Reedeb,  J.,  July  16, 1896 : 

This  action  was  brought  by  the  plaintiff  against  the  defend- 
ant corporation  for  damages  to  his  land  by  reason  of  the  defend- 
ant laying  a  gas  pipe  line  in  a  public  road  to  which  he  held  the 
fee,  thus  charging  it  with  an  additional  servitude  which  the  plain- 
tiff claimed  depreciated  the  value  of  his  land.  The  appellant 
in  his  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  admitting  evidence  of  the  laying  of  the  pipe  for 
the  conveyance  of  natural  gas  in  close  proximity  to  a  drain 
leading  from  the  cellar  of  plaintiff's  house.  The  plaintiff  in 
making  the  offer  stated  that  the  purpose  "was  to  show  the 
exact  location  of  the  pipe  line  and  of  the  property."  For  this 
purpose  it  was  clearly  admissible.  The  learned  court  below  in 
the  charge  to  the  jury  very  properly,  impartially  and  clearly 
restricted  their  consideration  of  this  testimony  within  its  legiti- 
mate lines  when  he  told  them  that  the  probability  of  gas  escap- 
ing from  the  pipes  and  going  into  the  cellar  of  the  house  was 
not  to  be  considered  by  them  as  a  specific  element  of  damage, 
except  in  so  far  as  the  construction  of  this  gas  line  so  near  the 
drain  might  affect  the  value  of  the  property.  To  cite  authority 
to  support  such  a  well  established  principle  of  law  would  be  a 
mere  affectation  of  industry. 

The  second  and  third  assignments  of  error  may  be  considered 
together.  The  defendant  called  two  witnesses,  both  of  whom 
had  testified  that  the  laying  of  this  pipe  line  did  not  affect  the 
value  of  the  plaintiff's  land,  by  whom  he  proposed  to  prove  that 
they  each  had  gas  pipe  lines  laid  through  or  across  the  land  of 
each  of  them,  "  this  for  the  purpose  of  giving  the  jury  an  idea 
of  the  ability  of  the  witness  to  form  and  express  an  intelligent 
opinion  as  the  effect  of  this  pipe  line  on  this  property."  At 
least  the  above  is  an  exact  quotation  of  the  offer  in  the  one  case 
and  the  other  is  substantially  the  same.  This  was  objected  to ; 
the  objection  sustained  and  these  rulings  are  the  subject  of  the 
second  and  third  assignments  of  error.  These  witnesses  were 
called  to  testify  to  the  value  of  the  land  as  affected  by  the  lay- 
ing of  the  pipe  line.  The  defendant  who  had  called  them  then 
proposed  to  fortify  their  testimony  by  proving  that  they  had  pipe 
lines  upon  their  own  land.  Had  they  been  called  as  or  shown 
Vol.  n-11 
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to  be  experts  in  the  laying  of  pipe  lines  and  their  effect  upon 
lands  upon  or  through  which  they  had  been  laid  this  might 
have  been  proper;  or  it  might  have  been  properly  asked  in 
cross-examination ;  or  it  would  have  been  proper  in  direct  ex- 
amination to  ask  them  whether  they  had  a  general  knowledge 
either  from  observation  or  experience  of  the  effect  that  pipe 
lines  usually  had  upon  lands  through,  upon  or  across  which 
they  were  laid :  Michael  v.  Crescent  Pipe  Line  Co.,  159  Pa.  99. 
But  it  was  wholly  incompetent  and  immaterial  to  show  only  for 
the  purpose  of  fortifying  their  testimony  as  to  the  effect  of  this 
pipe  line  upon  the  plaintiff^s  land  that  a  pipe  line  was  laid  upon 
the  land  belonging  to  each  of  them.  This  might  have  led  to  an 
investigation  as  to  the  nature  of  the  land,  through  what  part  of 
the  land  the  pipes  were  laid,  how  the  line  was  constructed,  and 
how  the  line  crossed  the  land  of  each  of  them.  Of  course  this 
would  have  been  an  unnecessary  prolongation  of  the  trial  upon 
a  wholly  immaterial  matter  and  yet  would  have  been  eminently 
proper  had  the  court  admitted  the  evidence  the  rejection  of 
which  is  complained  of. 
Judgment  affirmed. 


Commonwealth,  Appellant  v.  Chas.  F.  Moore. 

OonsMOional  Uxw—TUU  of  act—OonsiiUuHon,  art.  3,  sec.  S—A<U  oj 
March  22,  1887,  P.  L.  S^Livery  stable  keepers. 

The  act  of  March  22,  1887,  P.  L.  8,  entitled  «» An  act  for  the  protection 
of  lively  stable  keepers  "  is  constitutional  and  does  not  violate  sec.  3, 
art.  3  of  the  constitution  of  Pennsylvania. 

The  title  fairly  gives  notice  of  the  subject  of  the  act  so  as  reasonably  to 
lead  to  an  inquiry  into  the  body  of  the  bill,  which  is  sufficient. 

That  some  of  the  sections  of  the  act  provide  for  a  civil  liability  and  some 
for  criminal  does  not  make  it  embrace  two  subjects. 

Argued  May  12, 1896.  Appeal  No.  33,  April  T.,  1896,  by 
the  Commonwealth  of  Pennsylvania,  from  judgment  of  Q.  S.  of 
Lawrence  Co.,  No.  10,  Dec.  Sess.,  1894,  quashing  indictment 
against  Chas.  F.  Moore,  defendant.  Before  RiCB,  P.  J.,  WiL- 
LARD,  W  rcKHAM,  Reeder,  Orlady  and  Smith,  J  J.    Reversed. 
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Indictment  for  willfully  damaging  the  property  of  a  livery 
stable  keeper. 

Defendant  was  convicted  but  motion  in  arrest  of  judgment 
was  sustained:  4  District  Reps.  649. 

Error  assigned  was  (1)  arresting  judgment  and  discharg- 
ing defendant  upon  the  third  reason  set  forth  in  defendant's 
motion  for  arrest  of  judgment  as  quoted  in  opinion  of  Superior 
Court;  (2)  entering  judgment  in  favor  of  defendant  on  said 
third  reason. 

Roht  JST.  Aiken^  district  attorney,  with  him  S.  P.  Emery^  for 
appellant. — The  title  of  the  act  is  sufficient  The  misdemeanor 
provided  for  was  germane  to  and  included  in  the  subject  ex- 
pressed in  the  title :  Commonwealth  v.  Henderson,  172  Pa.  135 ; 
Kelly  V.  Mayberry  Township,  164  Pa.  440 ;  Borough  of  Mill- 
vale  V.  Evergreen  R.  R.  Co.,  131  Pa.  1 ;  Dorsey's  App.,  72  Pa. 
192;  Cooley's  Constitutional  Limitations,  4th  ed.  175, 176. 

The  title  is  not  misleading:  Allegheny  County  Home's  App., 
77  Pa.  77 ;  State  Line  &  Juniata  R.  R.  Co.'s  App.,  77  Pa.  429 ; 
Carothers'  App.,  118  Pa.  468 ;  Fredericks  v.  Penna.  Canal  Co., 
109  Pa.  60 ;  Esling's  App.,  89  Pa.  206 ;  Lackawanna  Township, 
Harris's  App.,  160  Pa.  494 ;  Taggart  v.  Commonwealth,  102 
Pa.  354 ;  Yeager  v.  Weaver,  64  Pa.  426  ;  Powell  v.  Common- 
wealth, 114  Pa.  265 ;  Craig  v.  Presbyterian  Church,  88  Pa.  42. 

If  the  title  of  the  act  fairly  gives  notice  of  the  subject  so  as 
to  reasonably  lead  to  an  inquiry  into  the  body  of  the  act,  it  is 
not  necessary  to  set  out  in  the  title  that  it  is  a  penal  act.  When 
a  title  speaks  of  protection,  regulation,  restraint,  prohibition, 
prevention,  it  gives  due  notice  of  the  means  to  secure  that  end 
and  is  certainly  germane  to  the  subject :  Powell  v.  Common- 
wealth, 114  Pa.  265;  Commonwealth  v.  Shirley,  152  Pa.  170; 
Pa.  R.  R.  Co.  V.  Riblet,  66  Pa.  164 ;  Mauch  Chunk  v.  McGee,  81 
Pa.  433 ;  Commonwealth  v.  Sellers,  130  Pa.  32;  The  State  v. 
Kingsley,  108  Mo.  135;  The  State  v.  Burgdoerfer,  107  Mo.  1. 

The  act  does  not  contain  more  than  one  subject  because  it 
provides  a  penal  and  civil  remedy,  as  both  are  germane  to  the 
general  subject:  Blood  v.  Marcelliott,  53  Pa.  391;  Boro.  of 
Washington  v.  McGeorge,  146  Pa.  248;  Commonwealth  v. 
SeUere,  130  Pa.  32. 
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B.  A.  WintemitZy  with  him  John  O.  McConahy^ioi  appellee. 
—The  title  of  the  act  of  1887  is  misleading:  Dorsey's  App.,  72 
Pa.  192;  Union  Passenger  R.  R.  Co.'s  App.,  81*  Pa.  91 ;  Road 
in  Phoenixville,  109  Pa.  44 ;  Rodger  v.  Improvement  Co.,  109 
Pa.  Ill ;  Com.  ex  rel.  v.  Samuels,  163  Pa.  286.  The  act  vio- 
lates sec.  7,  art.  3  of  the  constitution  in  that  it  is  local  or  special 
legislation  giving  justices  of  the  peace  jurisdiction  of  conse- 
quential damages  and  giving  privileges  to  a  special  class,  to  wit, 
lively  stable  keepers. 

The  act  is  obnoxious  to  the  bill  of  rights :  Sec.  1  and  sec.  26, 
109  U.  S.  21 ;  Godcharles  v.  Wigeman,  113  Pa.  431 ;  Durkin 
V.  The  Coal  Co.,  171  Pa.  193. 

To  say  that  what  would  be  a  simple  trespass  when  committed 
against  one  man  would  be  a  crime  when  committed  against 
another ;  that  one  man  may  recover  damages  by  an  action  of 
debt  while  others  must  resort  to  an  action  of  trespass  on  the 
case  ;  that  one  man  may  institute  proceedings  before  a  justice 
of  the  peace,  while  another  can  only  sue  in  a  court  of  record ; 
that  one  class  of  persons  shall  be  governed  by  one  law  and 
another  class  of  people  by  another ;  that  one  man's  property 
should  be  specially  protected  by  the  forms  and  under  the  sani^ 
tion  of  law  is  the  most  vicious  form  of  class  legislation,  and  is 
an  infringement  upon  the  rights  of  the  citizen  who  is  not  thu% 
protected. 

Opinion  by  Orlady,  J.,  July  16, 1896 : 

The  defendant  was  convicted  under  the  act  of  March  22, 
1887,  P.  L.  8,  entitled  "  An  act  for  the  protection  of  livery 
stable  keepers." 

Judgment  in  favor  of  the  defendant  was  entered  by  the  court 
after  argument  of  a  motion  in  arrest  of  judgment,  for  the  reason 
urged  in  the  first  assignment  of  error,  as  follows  :  "  The  act  of 
assembly  approved  22d  of  March,  1887,  P.  L.  8,  entitled,  '  An 
act  for  the  protection  of  livery  stable  keepers,'  under  which  the 
indictment  in  this  case  is  drawn,  is  unconstitutional  and  void, 
in  that  it  violates  section  3,  article  III.  of  the  constitution  of 
Pennsylvania,  which  is  as  follows :  *  No  bill,  except  general 
appropriation  bills,  shall  be  passed  containing  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title.' " 

It  is  a  cardinal  rule  that  all  statutes  are  to  be  so  construed  as 
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to  sustain  rather  than  ignore  them ;  to  give  them  operation,  if 
the  language  will  permit,  instead  of  treating  them  as  meaning- 
less and  invalid :  Mauch  Chunk  v.  McGee,  81  Pa.  438. 

The  legislature  intended  that  the  law  on  the  subject-matter 
of  the  bill  should  be  operative,  and,  if  it  can  be  done,  it  is  the 
duty  of  the  court  to  reconcile  the  different  parts  of  the  law, 
rather  than  to  declare  it  void  and  frustrate  the  legislative  intent. 
All  the  presumptions  are  in  favor  of  its  constitutionality  and 
nothing  but  a  clear  violation  of  the  constitution  will  justify  the 
judicial  department  in  pronouncing  an  act  of  the  legislative 
department  unconstitutional  and  void. 

The  learned  court  below  held,  the  title  to  the  act  does  not 
indicate  or  give  notice  of  the  matters  in  the  body  of  the  act  and 
that  it  is  misleading. 

H  the  title  fairly  gives  notice  of  the  subject  of  the  act,  so  as 
reasonably  to  lead  to  an  inquiry  into  the  body  of  the  bill,  it  is 
all  that  is  necessary.  It  need  not  be  an  index  to  the  contents 
as  has  been  often  said :  Allegheny  County  Home  App.,  77  Pa. 
77 ;  State  Line  &  J.  Ry.  Co.  App.,  77  Pa.  429;  Fredericks  v. 
Pa.  Canal  Co.,  109  Pa.  50 ;  Phila.  v.  Ry.  Co.,  142  Pa.  484 ; 
Washington  Boro.  v.  McGeorge,  146  Pa.  248. 

It  is  not  claimed  that  the  provisions  of  the  bill  relate  to  an 
unconstitutional  subject-matter.  The  legislature  may  deem  it 
desirable  to  prescribe  special  or  peculiar  rules  for  the  several 
occupations,  and  to  establish  distinction  in  the  rights,  obliga- 
tions, duties  and  capacities  of  citizens,  Cooley's  Const.  Lim. 
(6th  ed.)  page  479,  and  has  enacted  many  regulations  to  exempt 
favor  or  control  the  business  of  common  carriers,  bankers,  me- 
chanics, insurance  companies,  coal  mines,  laborers,  etc. 

The  title,  "  An  act  for  the  protection  of  livery  stable  keepers," 
implies  protection  to  a  business  or  occupation  which  is  as  dis- 
tinctive as  that  of  an  innkeeper  or  banker.  The  protection  in- 
tended is  to  them  as  designated, — ^keepers  of  livery  stables — not 
as  individuals.  The  business  is  clearly  expressed.  The  pro- 
visions of  the  act  relate  to  the  use  and  care  of  property  in  the 
special  business,  and  impose  a  penalty  for  its  damage  or  destruc- 
tion. It  is  a  natural  connection,  not  foreign  to  the  subject  ex- 
pressed in  the  title  and  is  not  misleading,  as  it  directs  attention 
to  this  class  of  business  people. 

It  would  be  a  labored  construction  to  say  that  it  refers  to  the 
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person  and  not  to  the  property.  The  words  are  to  be  used  in 
their  usual  and  ordinary  meaning.  The  keeper  of  a  livery 
stable  is  a  party  in  interest.  When  the  title  speaks  of  parties 
in  interest  it  was  cognate  with  the  subject  to  extend  the  law  to 
*' persons  "  not  "  parties : "  Yeager  v.  Weaver,  64  Pa.  425. 

It  follows  that  this  can  only  be,  because  the  title  fairly  gives 
notice  of  the  subject  of  the  act,  so  as  reasonably  to  lead  into  an 
inquiry  into  the  body  of  the  bill,  which  has  repeatedly  been 
held  to  be  sufficient,  as  the  title  thus  inducing  examination 
accomplishes  all  that  a  more  elaborate  statement  would  give 
notice  of :  Millvale  Borough  v.  Evergreen  Ry.  Co.,.  131  Pa.  1 ; 
Kelly  V.  Mayberry  Township,  154  Pa.  440 ;  Commonwealth  v. 
Lloyd,  2  Pa.  Superior  Ct.  6. 

The  objection  to  the  act,  that  it  provides  for  a  criminal  and 
civil  liability,  is  answered  by  Thomasson  v.  The  State,  16  Indi- 
ana, 455,  in  which  the  Supreme  Court  of  the  state  declare,  "  It 
is  urged  that  the  act  embraces  more  than  one  subject ;  that  it 
embraces  provisions  of  civil  and  criminal  law.  The  courts  can 
only  ask,  does  the  title  of  the  act  which  may  be  brought  in 
question  embrace  but  a  single  subject,  and  are  the  provisions 
upon  that  subject  or  upon  matters  properly  connected  with  it. 
We  are  further  satisfied  that  we  cannot  say,  simply  because  the 
sections  found  in  the  act  may  be  some  of  them  civil  and  some 
penal  in  their  character,  that  they  are  upon  two  subjects,**  which 
is  adopted  by  our  own  Supreme  Court  in  JBlood  v.  Mercelliott, 
53  Pa.  391.  This  last  case  has  been  subjected  to  severe  criti- 
cism in  later  decisions :  In  re  Road  PhoenixviUe,  109  Pa.  44, 
but  the  principle  above  quoted  has  not  been  affected,  and  even 
in  its  questioned  application  has  been  cited  with  approval:  Com- 
monwealth V.  Momingstar,  144  Pa.  103. 

The  two  assignments  of  error  are  sustained.  The  judgment 
is  reversed  and  it  is  ordered  that  the  record  be  remitted  to  the 
court  below  for  further  action  on  the  verdict. 
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John  Marks  v.  David  Baker^  Appellant. 

AppeaUSuperiar  Court— Security  for  costs^Ad  of  June  24, 1895, 
sec.  7,  P.  L.  212. 

By  the  provisions  of  sec.  7  of  the  act  of  June  24,  1895,  creating  the  Su- 
perior Court,  in  order  to  render  an  appeal  from  the  orphans^  oomt  or  com- 
mon pleas  effectual  for  any  purpose  or  to  entitle  the  appellant  to  be  heard, 
he  must  at  least  give  bail  for  costs  as  required  by  the  statute. 

EvidcTiee — Ejectment — Title  of  defendant  in  possession. 

Where  a  plaintiff  in  ejectment  has  shown  the  defendant-8  possession 
when  the  writ  was  issued  and  served,  as  well  as  at  the  time  of  the  levy  on 
the  land  in  question  under  execution  and  its  sale  to  the  plaintiff,  the  deeds 
conveying  the  propeily  to  the  defendant  are  competent  evidence  although 
unnecessary. 

Execution — Life  eslcUe — Venditioni  exponas — Act  of  January  24,  1849, 
P.  L,  677. 

The  provisions  of  the  act  of  January  24,  1849,  which  require  that  a 
venditioni  exponas  to  sell  a  life  estate  shall  only  be  issued  by  special  di- 
rection of  the  court  after  notice  to  the  defendant,  apply  by  their  terms  only 
to  life  estates  ** yielding  rents,  issues  and  profits^*  such  as  can  be  sub- 
jected to  sequestration.  It  does  not  apply  to  grants  of  personal  privileges 
not  transferable  and  purely  personal. 

Ejectment— Defendant  in  possession — Outstanding  title  of  others. 

A  defendant  who  is  in  possession  at  the  time  of  a  levy  and  sale  by  the 
sheriff  of  his  estate  in  lands  is  not  permitted  in  ejectment  by  the  purchaser 
at  such  sale  to  set  up  an  outstanding  title  in  others. 

Argued  May  12, 1896.  Appeal,  No.  30,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  No.  29, 
June  T.,  1894,  in  favor  of  plaintiff.  Before  Rice,  P.  J.,  WiD- 
LAED,  WiCKHAM,  Reedeb,  Orlady  and  Smith,  JJ.  Appeal 
quashed. 

This  was  an  ejectment  for  forty-nine  acres  of  land  in  Arm- 
strong county.  On  the  trial,  before  Rayburn,  P.  J.,  the  plam- 
tiff  offered  in  evidence  a  deed  of  John  George  and  others  to 
David  Baker,  the  defendant,  being  a  quitclaim  deed  for  the 
mterest  of  the  grantors.    Objected  to.    Admitted.  [1] 

The  defendant  offered  in  evidence  deed  from  David  Baker, 
the  defendant,  and  wife,  to  J.  R.  Wright,  sufficiently  quoted  in 
the  opinion  of  the  Superior  Court.  Objected  to.  Rejected. 
Exception.  [2] 
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Error$  assigned  were  (1,  2)  rulings  on  evidence  above  stated. 

W.  J).  Patton^  for  appellant. 

J.  H.  McCain^  of  Bnffington^  McCain  ^  Christy^  for  appellees. 

Opinion  by  Wickham,  J.,  July  16, 1896 : 

The  appellee  in  this  case  moves  to  quash  the  appeal  on  the 
ground  that  no  bail  has  been  given  by  the  appellant  to  secure 
the  payment  of  the  costs.  Section  7  of  the  act  of  June  24, 
1895,  P.  L.  212,  creating  the  Superior  Court,  provides,  that  in 
order  to  perfect  an  appeal,  and  at  the  same  time  make  it  a  super- 
sedeas, bail  must  be  given  conditioned  for  the  payment  of  the 
costs,  and  also,  "  whatever  judgment  or  decree  may  be  entered 
against  the  appellant,  either  by  the  Superior  Court  or  the  Su- 
preme Court." 

Then  follows  this  provision  as  to  appeals,  wherein  the  appel- 
lant does  not  see  fit  to  go  further  than  to  secure  the  pajrment 
of  costs :  "  An  appeal  from  the  common  pleas  or  orphans'  court 
may  also  be  taken  without  the  entry  of  bail,  except  for  costs, 
as  above  provided,  if  the  party  appealing  or  his  agent  or  attor- 
ney, files  with  the  prothonotary  or  clerk  of  the  orphans'  court  an 
afiidavit  stating  his  desire  to  appeal,  and  that  he  does  not  appeal 
for  the  purpose  of  delay,  but  because  he  firmly  believes  that  he 
has  suffered  injustice  by  the  judgment,  order  or  decree  from 
which  he  desires  to  appeal.  The  filing  of  the  affidavit  and  the 
entry  of  bail  for  costs  perfects  such  an  appeal,  but  such  an  ap- 
peal shall  only  be  a  supersedeas  if  the  Superior  Court,  or  one 
of  the  judges  thereof,  shall  specially  so  order." 

The  act,  it  will  be  seen,  explicitly  defines  and  prescribes  what 
shall  be  done  to  make  the  appeal  complete.  It  follows,  neces- 
sarily, that  until  the  statutory  requirements  are  fully  complied 
with  the  proceeding  is  imperfect  and  inchoate.  There  is  a 
marked  difference  between  the  language  quoted  and  that  of  the 
act  of  June  16, 1836,  P.  L.  72,  regarding  appeals  to  the  Supreme 
Court.  The  latter  act  merely  provides  that  the  writ  of  error 
shall  not  operate  to  stay  execution,  unless  the  required  bail  is 
given,  thus  leaving  the  common  law  otherwise  unchanged.  The 
Superior  Court  act,  however,  evidently  contemplates  that  in 
order  to  render  the  appeal  effectual  for  any  purpose,  the  costs, 
at  least,  must  be  secured. 
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We  are  clearly  of  the  opinion  that  no  appellant  is  entitled  to 
be  heard  here  on  an  appeal  from  the  orphans'  court  or  common 
pleas  unless  he  has  given  bail  for  costs  as  required  by  the 
statute. 

We  may  add,  that  an  examination  of  the  record  satisfies  us 
that  the  appeal,  even  if  regularly  taken,  is  without  merit.  The 
appellee,  who  was  the  plaintijEf  in  the  court  below,  having  a 
judgment  against  Baker,  the  appellant,  levied  upon  the  latter's 
interest  in  a  tract  of  land  which  had  been  in  his,  the  defendant's, 
possession,  for  thirty  or  forty  years.  After  inquisition  and  con- 
demnation a  venditioni  exponas  was  issued  and  the  land  sold, 
the  plaintiff  being  the  purchaser.  At  the  trial  the  plaintiff 
offered  in  evidence  certain  conveyances,  with  a  view  to  show 
the  defendant's  title.  The  admission  of  these  deeds  Id  evidence 
is  complained  of  in  the  first  assignment  of  error.  This  evidence 
was  entirely  superfluous  and  neither  helped  the  plaintiff,  nor 
harmed  the  defendant.  The  plaintiff  having  shown  the  defend- 
ant in  possession  when  the  writ  was  issued  and  served,  as  well 
as  at  the  time  of  the  levy  and  sale,  and  having  also  established 
his  title  as  vendee  at  the  sheriff's  sale,  might  well  have  rested ; 
he  was  entitled  to  step  into  the  shoes  of  the  defendant  and  to 
take  from  the  latter  hia  possession  and  possessory  rights  :  Young 
V.  Algeo,  3  W.  223 ;  Drake  v.  Brown,  68  Pa.  223 ;  Bhrkbeck 
v.  Kelly,  19  W.  N.  C.  422  (not  reported  in  the  regular  reports)  ; 
Gill  V.  Weston,  110  Pa.  805.  The  admission  of  the  deeds  cordd 
not,  therefore,  under  any  circumstances,  have  amounted  to  rever- 
sible error,  but  we  are  satisfied  that  they  were  competent  evi- 
dence, reinforced,  as  they  were,  by  testimony  as  to  possession 
and  pedigree. 

Nor  was  there  error  in  rejecting  the  deed  of  Baker  and  wife 
to  J.  R.  Wright,  offered  in  evidence  by  the  defendant.  The 
clause  in  this  conveyance  relied  on  by  the  appellant  to  sustain 
his  theory  that  he  had  retained  a  life  estate  in  the  land  in  suit, 
and  that  therefore  the  sheriff's  sale  was  void,  for  noncompliance 
with  the  act  of  January  24, 1849,  P.  L.  677,  reads  as  follows : 

"  Whereas  the  said  party  of  the  second  part  agrees  that  the 
parties  of  the  first  part  shall  live  on  said  tract  of  land  the  re- 
luaining  part  of  their  life,  the  same  to  be  controlled  by  the  party 
of  the  second  part."  The  act  of  1849,  which  requires  that  the 
venditioni  exponas  shall  only  issue  by  special  direction  of  tlie 
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court,  and  after  ten  days'  notice  to  the  defendant,  applies,  by  its 
terms,  only  to  a  life  estate,  "  yielding  rents,  issues  and  profits," 
such  as  can  be  subjected  to  sequestration  and  not  to  a  nonde- 
script interest  like  the  one  under  consideration,  which  is  purely 
personal  to  the  Bakers,  not  transferable,  indefinite  save  as  to 
time  and  otherwise  lacking  in  the  essentials  of  a  true  life  estate. 
The  case  was  governed,  therefore,  by  the  general  rule,  which 
prevents  the  defendant,  who  was  in  possession  at  the  time  of 
levy  and  sale,  from  setting  up  an  outstanding  title  against  the 
purchaser  at  the  sheriffs  sale.  This  well  known  rule  hardly 
needs  the  citation  of  authorities  in  its  support.  Among  the 
cases  where  it  has  been  either  applied  or  f  uUy  recognized  are 
the  following :  Young  v.  Algeo,  supra ;  Suavely  v.  Wagner,  3 
Pa.  275 ;  WetheriU  v.  Curry,  2  Phila.  98 ;  Yost  v.  Brown,  126 
Pa.  92. 

Under  the  evidence,  the  court  did  right  in  directing  a  verdict 
for  the  plaintiff. 

Appeal  quashed. 


Pittsburg  Glass  Company  v.  H.  M.  Doubleday,  Walter 
B.  Childs,  Walter  H.  Stone  and  Wm.  D.  Card,  Part- 
ners, doing  business  under  the  name  of  The  Electrical 
Supply  and  Construction  Company,  Appellants. 

Sales— Vendor  and  vendee-- Delivery, 

Where  a  vendee  dii*ected  the  vendor  to  ship  to  him  by  freight  certain 
goods  '*  all  to  bo  delivered  in  sixty  days ;  shipments  made  as  called  for  " 
and  the  vendee  had  the  goods  packed  and  set  apart  for  delivery  and  on 
the  day  of  receipt  of  order  sent  an  invoice  of  the  same,  held^  that  the  law 
recognizing  the  contract  of  sale  which  must  govern  the  parties  would 
impoit  deliveiy  in  accordance  with  the  terms  of  the  order » to  wit,  at  the 
end  of  sixty  days  from  its  date.  At  which  time,  if  there  was  no  actual  de- 
liveiy before,  delivery  would  be  in  time  and  vendee  be  liable  for  the  con- 
tract price. 

If  said  goods  ai*e  destroyed  by  fire  on  the  premises  of  the  vendor  after 
the  lapse  of  the  sixty  days  stipulated  for  delivery,  the  loss  would  fall  on 
the  vendee. 

Argued  April  8, 1896.  Appeal,  No.  50,  April  T.,  1896,  by  de- 
fendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T., 
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1894,  No.  571,  for  plaintiff.  Before  Rice,  P.  J.,  Willabd, 
WiOKHAM,  Beayeb,  Rbbdbe,  Oblady  and  Smith,  JJ.  Af- 
firmed. 

Assumpsit  for  goods  sold. 

Verdict  and  judgment  for  plaintiff  for  $355.97. 

The  facts  as  stated  by  the  opinion  of  this  court  are  as  follows : 
Prior  to  April  15,  1892,  the  North  American  Construction 
Company,  a  corporation  of  Pennsylvania,  was  engaged  in  the 
manufacture  and  sale  of  electrical  supplies  in  the  City  of  Pitts- 
burg. It  also  undertook  contracts  for  electrical  construction 
in  the  said  city  and  within  a  territory  embraced  within  a  radius 
of  one  hundred  miles  therefrom.  The  latter  business  for  some 
reason  (stJated  to  be  for  convenience)  was  conducted  in  the  name 
of  the  Electrical  Supply  &  Construction  Company.  On  the 
date  above  mentioned  the  corporation  by  an  agreement  in  writ- 
ing sold  to  the  appellants  all  that  certain  branch  of  their  busi- 
ness conducted  under  the  name  and  style  of  the  Electrical  Supply 
&  Construction  Company,  including  all  the  stock  of  material  or 
supplies  used  or  intended  for  use  in  said  business,  situate  upon 
the  premises  947  Liberty  street,  Pittsburg,  or  the  store  rooms 
across  the  alley  in  the  rear  thereof  or  elsewhere.  By  the  terms 
of  this  agreement,  the  corporation  undertook  to  "pay  or  cause 
to  be  paid  any  and  all  claims  or  demands  for  stock  or  material 
bought  and  delivered  on  or  prior  to  December  31, 1891,  in  and 
about  said  business  or  in  transit  on  said  day."  By  the  same 
agreement  the  appellants  undertook  to  "  pay  or  cause  to  be  paid 
any  and  all  claims  or  demands  now  unpaid  for  stock  or  material 
bought  or  delivered  since  December  3l8t,  1891."  On  the  21st  of 
November,  1891,  H.  M.  Doubleday,  manager  for  the  Electrical 
Supply  &  Construction  Company,  which  was  in  reality  the 
North  American  Construction  Company,  gave  an  order  for  cer- 
tain globes  and  other  glassware  used  in  connection  with  electric 
lighting  to  A.  R.  Fleishman,  who  seems  to  have  been  the  agent 
of  the  Pittsburg  Glass  Co.,  the  appellee  here.  This  order 
attached  to  the  statement  of  the  plaintiff  below  is  not  printed 
in  the  paper-book  of  either  appellant  or  appellee.  It  is  essen- 
tial however  to  an  understanding  of  the  case  and  would  seem 
to  be  a  controlling  element  in  fixing  the  rights  and  liabilities 
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of  the  parties  respectively.  It  directs  as  follows :  "  Please  sliip 
by  freight  to  us  at  Pittsburg,  Pa.  (then  follows  an  enumeration 
of  the  articles  to  be  shipped) ;  all  to  be  delivered  in  sixty  dajrs ; 
shipments  made  as  called  for."  An  invoice  of  the  goods  speci- 
fied in  the  order  was  made  on  the  same  day  and  it  would  seem 
from  the  evidence  as  if  the  goods  had  been  packed  and  set  apart 
for  delivery.  Several  small  shipments  were  made  as  ordered, 
both  prior  and  subsequent  to  the  31st  of  December,  1891. 

Suit  was  brought  originally  against  the  North  American  Con- 
struction Company,  and  the  appellants,  who,  as  partners,  were 
doing  business  under  the  name  of  the  Electrical  Supply  &  Con- 
struction Company.  No  appearance  was  entered  for  and  no 
plea  filed  by  the  North  American  Construction  Company  and  it 
would  seem  that  issue  was  joined  and  tried  only  between  the 
Pittsburg  Glass  Company,  plaintiff,  and  H.  M.  Doubleday, 
Walter  B.  Childs,  Walter  H.  Stone  and  William  D.  Card,  part- 
ners, doing  business  under  the  name  of  the  Electrical  Supply  & 
Construction  Company,  defendants.  After  verdict  and  upon 
the  argument  of  a  motion  for  a  new  trial,  the  record  was 
amended  by  leave  of  court,  by  striking  out  as  defendant  the 
name  of  the  North  American  Construction  Company  and  dis- 
continuing the  suit  as  to  it,  so  that  we  have  here  as  appellants 
only  the  individual  partners  aforementioned,  trading  as  the 
Electrical  Supply  &  Construction  Company. 

The  appellants  do  not  deny  the  contract  as  made  by  H.  M. 
Doubleday,  one  of  their  number,  then  manager  for  the  Electri- 
cal Supply  &  Construction  Company,  then  a  branch  of  the 
North  American  Construction  Company,  as  made  in  and  by  the 
order  of  November  21, 1891.  It  is  not  denied  that  the  phdntiff 
below  complied  with  the  terms  of  the  said  order  by  packing  and 
setting  aside  for  shipment  as  called  for  all  of  the  supplies  con- 
tained in  the  said  order.  They  made  no  objection  below  and 
raise  none  here  as  to  their  liability  to  the  plaintiff  under  the 
agreement  with  the  North  American  Construction  Company  of 
April  15, 1892,  if  they  are  on  other  grounds  liable  to  account 
to  the  plaintiff  for  the  balance  of  the  goods  not  actually  shipped, 
which  were  destroyed  by  fire  April  9,  1892.  The  evidence 
shows  that  goods  to  the  amount  of  $8.57  were  shipped  prior  to 
December  31,  1891,  on  the  orders  of  the  North  American  Con- 
struction Company,  and  that  subsequent  to  that  date  shipments 
amounting  to  $11.79  were  made  at  sundry  times  upon  its  order. 
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Errors  assifftied  were  (1,  2)  as  set  forth  in  the  opinion  of 
this  court. 

Wm,  M,  Galbraithy  for  appellants. — Change  of  location  is  not 
necessary  to  constitute  a  valid  delivery  of  chattels  :  Cessna  v. 
Nimick,  118  Pa.  70 ;  Ayers  v.  McCandless,  147  Pa.  49.  As 
between  vendor  and  vendee  possession  of  title  depends  upon 
the  intention  of  the  parties  to  be  derived  from  the  contract  and 
its  circumstances :  Com.  v.  Hess,  148  Pa.  98 ;  Garretson  v. 
Hackenberg,  144  Pa.  108. 

WiUiB  F.  McCook^  for  appellee. — The  law  imports  delivery 
at  the  end  of  the  sixty  days  stipulated  by  the  contract.  Had 
the  goods  sued  for  been  burned  prior  to  that  date  the  loss 
would  have  fallen  on  plaintiff. 

Opinion  by  Beaver,  J.,  July  16,  1896  (after  statmg  the 
&ctB  as  stated  in  the  above  statement  of  facts) : 

At  the  close  of  the  plaintiff's  testimony  on  the  trial  in  the 
court  below,  the  defendant  moved  for  a  compulsory  nonsuit. 
The  motion  was  refused  by  the  court  and  this  refusal  consti- 
tutes t^e  first  assignment  of  error.  The  second  assignment 
relates  to  that  part  of  the  charge  which  reads  as  follows :  "  I 
say,  under  the  agreement  that  they  have  given  here,  I  see  no 
reason  why  judgment  should  not  be  rendered  against  the  de- 
fendants for  the  amount  of  the  order."  This  instruction  to  the 
jury  was  undoubtedly  erroneous,  so  far  as  that  portion  of  the 
goods  contained  in  the  order  and  delivered  prior  to  the  31st  of 
December,  1891,  is  concerned.  The  defendants^  however,  suf- 
fered no  injury  thereby,  for  the  plaintiff  before  closing  its  testi- 
mony expressly  remitted  the  claim  of  $8.57  for  goods  delivered 
prior  to  the  31st  of  December,  1891,  and  asked  judgment  for 
the  balance— |i300.38— with  interest  from  February  21,  1891, 
which  seems  to  have  been  the  amount  of  the  verdict.  What- 
ever may  be  said  as  to  the  adequacy  of  the  charge  of  the  court 
below,  we  do  not  see  that  the  appellants  suffered  thereby.  The 
entire  contention  of  the  appellants  is  that  the  goods  ordered  on 
the  21st  of  November,  1891,  were  packed  and  set  apart  in  the 
factory  of  the  plaintiff  and  that  this,  taken  in  connection  with 
the  rendering  of  the  invoice  for  the  same,  constituted  such  a 
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delivery  at  the  time  as  vested  the  property  in  the  North  Amer- 
ican Construction  Company  and  relieved  them,  the  appellants, 
from  the  payment  of  the  claim,  under  the  agreement  of  the 
15th  of  April,  1891.  It  is  doubtless  true  that  as  between  ven- 
dor and  vendee  the  acts  above  referred  to  constituted  such  a 
delivery  as  could  have  vested  the  title  to  the  property  in  the 
North  American  Construction  Company  and  would  have  done 
so,  if  the  parties  had  so  agreed:  Commonwealth  v.  Hess,  148 
Pa.  98.  The  appellants,  however,  entirely  ignore  the  contract 
of  sale  which  must  be  the  law  governing  the  parties.  Keeping 
in  mind  the  distinction  between  delivery  which  denotes  the 
transfer  of  title  and  that  which  denotes  the  transfer  of  posses- 
sion, it  seems  to  have  been  the  intention  of  the  parties,  as  shown 
by  their  agreement,  that  the  property  was  to  be  delivered,  so 
far  as  title  was  concerned,  in  sixty  days,  and  that  shipments 
which  changed  the  possession  were  to  be  made  as  called  for. 

"  Ordinarily  and  in  the  absence  of  an  agreement  to  the  con- 
trary, the  seller  is  under  no  obligation  to  send  or  carry  to  the 
buyer  the  goods  sold.  His  duty  is  fulfilled  by  so  placing  them 
at  the  disposal  of  the  buyer  that  they  can  be  removed  by  him. 
Having  done  this,  an  action  lies  against  the  buyer  for  goods 
bargained  and  sold,  even  though  the  goods  may  never  have  left 
the  seller's  possession : "  21  Am.  &  Eng.  Ency.  of  Law,  624. 
There  is  evidence  that  the  defendants  not  only  had  the  goods 
in  their  factory  ready  to  fill  shipping  orders,  if  they  had  been 
received,  but  so  notified  Mr.  Doubleday,  the  manager  of  the 
North  American  Construction  Company.  The  law,  therefore, 
would  import  delivery  in  accordance  with  the  terms  of  the 
order  for  the  goods  which  constitutes  the  contract  between  the 
parties  thereto,  at  the  end  of  sixty  days  from  its  date,  which 
would  be  February  21, 1892.  The  appellants  seem  to  admit 
that,  if  there  was  no  actual  delivery  of  the  property  on  the 
21st  of  November,  1891,  the  date  of  the  invoice,  as  contended 
for,  they  would  be  liable,  but  only  for  $11.79,  the  amount  of 
goods  ordered  shipped  subsequent  to  the  81st  of  December, 
1891,  and  prior  to  the  9th  of  April,  when  the  remainder  of  the 
goods  was  destroyed.  But  this  contention  also  ignores  the 
agreement,  under  which  the  goods  were  "all  to  be  delivered  in 
sixty  days."  Under  the  terms  of  the  contract  made  bj  the 
North  American  Constraction  Company  with  the  plaintiff,  the 
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property  in  the  goods  ordered  passed  by  virtue  thereof  to  the 
former  on  the  21st  of  February,  1892.  The  appellants  were 
therefore  liable  to  the  plaintiff  for  all  of  the  goods  embraced  in 
the  order  of  the  21st  of  November,  1891,  except  such  as  had 
been  shipped  prior  to  the  81st  of  December,  1891.  The  verdict 
included  only  this  amount  and  the  judgment  entered  thereon 
should  be  allowed  to  stand. 
Judgment  affirmed. 

[Cf.  Miller  v.  Seaman,  176  Pa.  291,  opinion  delivered  July  15,  1896.] 


Commonwealth  t?.  Elmer  Allen,  Appellant. 

Practice,  C  P. ^Proceedings  on  bond  to  commonwealth  to  tdke  benefit  of 
insolvent  law. 

An  action  on  a  bond  to  the  commonwealth  to  take  benefit  of  the  insolvent 
laws  in  a  conviction  for  fornication  and  bastardy  is  properly  brought  in 
the  name  of  the  commonwealth  to  the  use  of  the  persons  interested  or  at 
their  instance.  No  assignment  or  authorization  by  any  officer  of  the  com- 
monwealth is  required :  Com.  v.  Snyder,  1  Sup.  Ct.  286,  followed. 

Insolvent  law^Act  of  June  16,  1886,  sec,  47,  P.  L.  7^0— Commonwealth 
is  plaintiff  in  fornication  and  bastardy  prosecutions. 

Section  4  of  the  act  of  June  16,  1886,  provides  that  the  bond  to  take  the 
benefit  of  the  insolvent  laws  shall  be  given  to  the  plaintilF  in  the  suit  or 
proceeding  by  virtue  of  which  the  applicant  is  in  prison.  In  a  prosecution 
for  fornication  and  bastardy  the  commonwealth  is  the  plaintiff  in  the  crim- 
inal proceeding,  and  therefore  the  arresting  creditor,  and  the  bond  is  prop- 
erly given  to  the  commonwealth. 

Argued  April  7, 1896.  Appeal,  No.  67,  April  T.,  1896,  by 
Elmer  Allen,  the  defendant,  from  judgment  of  C.  P.  No.  1, 
Allegheny  Co.,  No.  815,  Sept.  T.,  1895,  entering  judgment  for 
the  plaintiff,  the  commonwealth  of  Pennsylvania,  for  use  of 
Maud  Bell  Scott  and  all  others  entitled  to  intervene  plaintiff,  for 
want  of  asufficient  affidavit  of  defense.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Bbaver,  Reedeb,  Orlady  and  Smith,  J  J. 
Affirmed. 

Assumpsit  on  bond  to  the  commonwealth  of  Pennsylvania 
conditioned  that  one  John  H.  Doyle  should  appear  at  the  nex^ 
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term  of  the  court  of  common  pleas,  Allegheny  county,  and  pre- 
sent his  petition  for  the  benefit  of  the  insolvent  laws,  etc. 

The  defendant  was  the  surety  on  said  bond. 

Judgment  was  entered  against  the  defendant  for  want  of  a 
sufficient  affidavit  of  defense. 

The  facts  as  stated  by  the  opinion  of  the  Superior  Court  were 
as  follows : 

John  Doyle  was  convicted  in  the  court  of  quarter  sessions 
of  Allegheny  county  of  the  offense  of  fornication  and  bastardy. 
The  record  of  his  conviction,  which  was  made  part  of  the  plain- 
tiff's statement  of  claim  in  this  case,  shows  that  on  October  18, 
1894,  he  was  sentenced  to  pay  the  costs  of  prosecution,  to  pay 
the  prosecutrix  Maud  Bell  Scott  *25.00  for  lying-in  expenses ; 
$20.00  for  the  support  of  her  child  to  the  date  of  sentence ;  and 
also  $1.50  per  week  for  the  maintenance  of  the  child  until  it 
reached  the  age  of  five  years. 

As  he  paid  none  of  tibese  moneys,  he  was  committed  to  jail. 
In  due  time  he  applied  to  the  court  of  common  pleas  to  be  dis- 
charged from  imprisonment,  under  section  47  of  the  act  of 
June  16,  1836,  P.  L.  740,  known  as  the  "insolvent  law."  He 
was  released  on  giving  bond  to  the  commonwealth  in  the  sum 
of  $300  witli  Elmer  AUen  as  surety,  conditioned  that  he  should 
appear  at  the  next  term  of  said  court  and  present  his  petition, 
etc.,  as  required  by  the  act.  Failing  to  appear,  the  bond  became 
absolute. 

Error  assigned  was  entering  judgment  against  appellee  for 
want  of  a  sufficient  affidavit  of  defense. 

D.  R.  Jone»y  for  appellant — Appellee  has  no  interest  in  this 
bond.  It  belongs  wholly  to  the  county  of  Allegheny  under  the 
act  of  March  24, 1818,  7  Smith's  Laws,  120.  It  does  not  appear 
that  the  commonwealth  has  assigned  this  bond  or  any  part 
thereof  to  the  use  plaintiff,  nor  that  the  commonwealth  has 
consented  to  have  suit  brought  thereon  by  her. 

Presumably  the  use  plaintiff  was  proceeding  under  the  act  of 
July  80, 1842,  P.  L.  454.  The  bond  is  void  as  to  the  use  plain- 
tiff:  Beacom  v.  Holmes,  13  S.  &  R.  189. 

The  appellant  was  surety  and  the  construction  should  be 
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strictly  in  liis  favor:  Anderson  v.  Blakely,  2  W-  &  S.  237; 
McGough  V.  Birmingliam,  29  Pitts.  L.  J.  178. 

Archibald  Blakeley^  for  appellee. — The  title  of  the  act  of 
March  24, 1818,  cited  by  appellant,  shows  that  it  does  not  touch 
the  present  proceeding.  The  petition  for  relief,  bond  and  dis- 
charge from  imprisonment  in  this  case  were  under  the  act  of 
June  16, 1836,  and  can  be  located  nowhere  else.  See  also  Com. 
Y.  Grimes,  116  Pa.  450. 

Opinion  by  Wickham,  J.,  July  16, 1896  (after  stating  the 
facts  as  above) : 

The  surety  on  the  bond,  who  is  the  appellant  here,  contends : 
First,  tlrnt  Maud  Bell  Scott,  not  having  obtained  an  assign- 
ment of  the  bond,  has  no  interest  therein  and  cannot  use  the 
name  of  the  commonwealth  in  bringing  suit  against  the  obligor. 
A  suflScient  answer  to  this  will  be  found  in  Com.  v.  Snyder,  1 
Super.  Ct.  286,  where  a  similar  question  was  raised  and  decided. 
The  court  say  in  that  case :  "  The  mode  of  proceeding  on  bonds 
given  to  the  commonwealth  by  public  officers  and  persons  exe- 
cuting private  trusts  by  legal  appointment  is  directed  by  statute. 
The  action  is  to  be  brought  in  the  nama  of  the  commonwealth 
to  the  use  of  the  persons  interested  and  at  their  instance.  No 
assignment  or  authorization  by  any  officer  of  the  commonwealtli 
is  required.  Though  the  bond  in  this  case  does  not,  in  strict- 
ness, belong  to  that  class  of  obligations,  the  analogy  between 
them  is  such  that,  in  the  absence  of  other  statutory  direction,  a 
similar  proceeding  for  its  enforcement  may  be  sustained ;  other- 
wise the  bond  must  fail  of  its  purpose,  for  no  officer  of  the  com- 
monwealth has  authority  to  assign  it  or  direct  suit  on  it." 

The  appellant  urges  further,  that  the  bond  should  have  been 
given  to  the  prosecutrix  instead  of  to  the  commonwealth,  and 
that  therefore  she  cannot  in  any  way  be  permitted  to  obtain  any 
benefit  from  or  through  it,  and  should  not  be  allowed  to  inter- 
fere to  enforce  its  collection.  Section  4  of  the  act  of  1836 
provides  that  the  bond  shall  be  given  to  the  plaintiff  in  the  suit 
or  proceeding,  by  virtue  of  which  the  applicant  is  imprisoned. 
Section  47  provides  inter  alia  that  one  confined  upon  a  convic- 
tion of  fornication  and  bastardy  may  be  discharged  "on  his 
making  application  and  conforming  to  the  provisions  herein- 
Vol.  n— 12 
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before  directed  in  the  case  of  insolvent  debtors."  As  the  com- 
monwealth was  the  plaintijEf  in  the  criminal  proceeding  against 
the  appellant,  and  therefore  the  arresting  creditor,  the  bond  was 
properly  given  to  the  commonwealth.  The  fact  that  the  pros- 
ecutrix, through  the  sentence  imposed  upon  Doyle,  was  to  re- 
ceive certain  moneys  did  not,  in  any  sense,  make  her  the  plaintiff 
in  the  case.  The  main  purpose  of  the  allowance  was  not  to 
benefit  her,  but  to  prevent  the  child  from  becoming  a  public 
cliarge,  and  the  amount  may  be  lessened  and  its  recipient  changed 
at  any  time  if  circumstances  so  require.  As  was  said  in  Phillipi 
V.  Com.,  18  Pa.  116,  "  the  benefit  to  her  is  incidental  and  operates 
to  protect  not  only  the  township  but  her  offspring,  by  lessening 
her  inducement  to  abandon  it  to  the  overseers  of  the  poor,  or 
the  charity  of  the  world.  She  is  constituted  by  the  sentence 
a  trustee  for  the  township  and  her  child.  Her  allowance  for 
child  bed  expenses  is  all  that  she  can  call  her  own.  The  policj*^ 
which  deprives  her  of  the  capacity  to  sue  for  her  child's  allow- 
ance deprives  her  of  the  capacity  to  release  it.  She  is  the 
steward,  not  the  owner  of  it."  The  commonwealth  it  will  be 
thus  seen  retains  its  control  in  the  matter. 

If  the  appellant's  position  is  correct  it  follows  that,  to  make 
his  discharge  legal,  an  insolvent  bond  like  the  one  in  suit  should 
have  included  as  obligees  the  magistrate  who  issued  the  warrant, 
the  officers  who  served  it,  the  clerk  of  the  court  of  quarter 
sessions,  the  district  attorney,  every  Mritness  called  for  the  com- 
monwealth at  the  preliminary  hearing,  the  investigation  before 
the  grand  jury  and  the  trial,  together  with  the  prosecutrix  and, 
perhaps,  the  overseers  or  directors  of  the  poor.  Such  a  practice 
has  never  prevailed  so  far  as  we  know  anywhere  in  the  state. 
The  proper  and  general,  if  not  universal  usage,  is  indicated  in 
Com.  for  use  v  Grimes,  116  Pa.  450,  where  the  bond,  as  in  the 
present  case,  was  given  to  the  commonwealth  alone,  and  no 
objection  was  made  on  that  ground  to  a  recovery  by  the  prose- 
cutrix. Judgment  was  properly  entered  against  the  appellant 
for  want  of  a  sufficient  affidavit  of  defense. 

The  judgment  of  the  court  below  is  affirmed. 
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Prichard  et  al.  v.  Gas  Co.,  Appellant. 

Negligence — Oas  companies^  Standard  ofdtUy. 

While  no  absolute  standai-d  of  duty  in  dealing  with  such  agencies  as  natu- 
ral or  illuminating  gas  can  be  prescribed,  eveiy  reasonable  precaution 
suggested  by  expeiience  and  the  known  dangera  of  the  subject  ought  to 
be  taken. 

This  will  require  in  a  gas  company  not  only  that  its  pipes  and  fittings 
should  be  of  such  material  and  workmanship  and  laid  in  the  ground  with 
such  skill  and  care  as  to  provide  against  the  escape  of  gas  therefrom  when 
new,  but  that  such  system  of  inspection  shall  be  maintained  as  would  in- 
sure reasonable  promptness  in  the  detection  of  leaks  that  may  occur  from 
deterioration  of  the  material  in  the  pipes  or  from  any  other  cause  within 
the  circumspection  of  men  of  ordinary  skill  in  the  business. 

Inspection — Province  of  court  and  jury. 

Where  the  evidence  tended  to  show  that  a  gas  company,  defendant  in 
an  acUon  for  personal  injuries  by  reason  of  alleged  negligence  resulting 
in  leakage  of  gas,  had  no  system  of  inspection  and  waited  for  complaints 
before  the  inspection  was  oi*dered,  that  some  of  their  pipes  had  been  laid 
in  cinder  which  was  liable  to  conx>de  them,  that  they  made  only  irregular 
and  occasional  examinations  of  the  drips  in  the  line  of  their  pipes,  while 
there  was  evidence  tliat  other  gas  companies  kept  men  daily  patroling  the 
streets  to  specially  look  for  leaks,  held  the  question  of  negligence  was  for 
the  jury. 

Argued  April  7, 1896.  Appeal,  No.  51,  April  T.,  1896,  by 
defendant,  the  Consolidated  Gas  Co.,  from  judgment  of  C.  P. 
No.  2,  Allegheny  Co.,  No.  281,  Oct.  T.,  1893,  for  Milton  F. 
Prichard,  plaintiff,  for  *200. 

Appeal  No.  62,  April  T.,  1896,  by  defendant,  the  Consoli- 
dated Gas  Co.,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
No.  229,  Oct.  T.,  1893,  for  Kate  Prichard,  plaintiff,  for  $50.00. 

Appeal  No.  53,  April  T.,  1896,  by  defendant,  the  Consolidated 
Gas  Co.,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  No.  230, 
Oct.  T.,  1898,  in  favor  of  Arthur  H.  Prichard,  Norman  A.  Prich« 
ard  and  George  M.  Prichard,  by  their  father  and  next  friend 
Milton  F.  Prichard,  plaintiffs,  for  $75.00,  to  be  equally  divided 
between  them.  Before  Rice,  P.  J.,  Willabd,  Wickham, 
Bbaveb,  Reedbe,  Oblady  and  Smpih,  JJ.    Afl&rmed. 

These  were  three  suits  tried  together  at  the  same  time  before 
one  jury  for  trespass  for  personal  injuries. 
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The  facts  as  stated  by  this  court  were  as  follows : 

The  plaintiffs  resided  together  as  a  family  on  SmaUman 
street,  Pittsburg,  and  in  their  separate  actions,  tried  before  one 
jury  by  consent,  recovered  verdicts  as  damages  for  injuries 
resulting  from  inhaling  illuminating  gas  which  had  escaped 
from  the  company's  pipes. 

On  January  11, 1893,  Mrs.  Pritchard  and  the  children  were 
taken  sick,  the  next  day  the  other  members  of  the  family  were 
affected  in  a  similar  manner.  The  illness  was  ascertained  to 
be  caused  by  the  escape  of  artificial  gas  into  the  house.  In  tiie 
street  in  front  of  the  plaintiffs'  home  were  several  natural  gas 
lines,  one  other  illuminating  gas  line,  a  city  water  main  and  a 
sewer. 

When  the  cause  of  the  trouble  was  discovered  the  other  gas 
companies  occupying  the  street  inspected  their  lines  and  ascer- 
tained that  their  respective  pipes  were  in  proper  condition. 
On  January  21,  the  defendant  company  uncovered  its  line  of 
pipe  on  30th  street  about  two  hundred  feet  from  plaintiff's 
home,  broke  the  main  and  plugged  it.  Little  more  of  the  place 
of  leakage  is  known,  but  the  fact  was  clearly  proved  that  plug- 
ging the  pipe  of  defendant  in  30th  street  stopped  the  escape  of 
gas  in  the  plaintiff's  house  on  SmaUman  street. 

This  system  had  been  down  about  twenty  years,  but  for  about 
fifteen  years  had  not  been  used  for  supplying  gas  to  customers 
on  the  square  on  which  plaintiffs  lived. 

No  further  examination  was  made  to  determine  the  cause  or 
location  of  the  leak. 

Errors  assiffned  were  answers  to  defendant's  points  as  fol- 
lows: 

1.  If  the  jury  believes  that  the  system  of  inspection  in  use  by 
the  Consolidated  Gas  Company  is  the  system  in  general  use  by 
other  artificial  gas  companies  throughout  the  United  States,  and 
that  the  system  is  a  reasonable  one,  as  well  as  the  only  one  prac- 
ticable, the  verdict  must  be  for  the  defendant.  Answer :  The 
1st  point  is  refused.  There  are  additional  questions  for  the 
jury  to  consider.  Where  a  gas  company  used  the  system  of 
inspection  in  general  use  and  that  system  is  a  reasonable  one  as 
well  as  the  only  practicable  one,  it  cannot  be  held  to  be  guilty 
of  negligence  therefor.  [1] 
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2.  If  the  jury  believes  that  no  notice  was  given  to  the  defend- 
ant until  Saturday  evening,  January  21,  1898,  and  that  the 
defendant  company  proceeded  to  get  ready  to  cut  and  did  cut 
its  main  on  the  following  morning  and  the  gas  was  thus  shut  off 
and  removed,  the  verdict  must  be  for  the  defendant.  Answer : 
Refused.  [2] 

3.  If  the  jury  believes  that  in  the  exercise  of  reasonable  dili- 
gence and  upon  inquiry  in  the  neighborhood  the  plaintiffs  could 
have  found  that  the  defendant  company  had  a  large  gas  holder 
and  a  main  in  Smallman  street  in  front  of  their  houses  and  that 
they  did  not  use  their  reasonable  diligence  and  did  not  make 
inquiry  in  the  neighborhood,  such  failure  constitutes  contribu- 
tory negligence  on  their  part,  and  the  verdict  of  the  jury  must 
be  for  the  defendant.  Answer :  The  3d  point  is  refused  as  put. 
It  is  a£Qrmed  so  far  as  damages  occurred  after  the  jury  may  find 
the  plaintiffs  should  have  ascertained  that  the  defendant  gas 
company  has  a  main  in  the  street  and  have  notified  the  defend- 
ant company.  [3] 

4.  Under  all  the  evidence  the  verdict  of  the  jury  must  be 
for  the  defendant.    Amwer :  The  fourth  point  is  refused.  [4] 

A.  V.  D,  Watterson^  with  him  J.  S.  FerguBon  and  A.  B.  ReicL^ 
for  appellant. 

C.  F.  McKenna^  with  him  E.  J,  McKenna^  for  appellee. — A 
company  which  manufactures  and  sells  gas  must  keep  it  re- 
strained at  its  peril :  Thompson  on  Negligence,  par.  11,  p.  108 ; 
Mose  V.  Hastings  (Jas  Co.,  4  Fost.  &  Fin.  324 ;  18  Am.  &  Eng. 
Ency.  of  Law,  1237. 

The  fact  that  gas  escaped  from  a  place  under  the  control  of 
the  company  is  sufficient  evidence  to  raise  a  presumption  of  neg- 
ligence :  Shearman  &  Redfield  on  Negligence,  par.  692-697. 

Opinion  by  Oelady,  J.,  July  16, 1896  (after  stating  the 
facts  as  above) : 

The  argument  of  appellant  is  exceptionally  fair,  but  the  dis- 
puted facts  in  regard  to  the  location  of  the  defect  in  the  line, 
the  sufficiency  of  the  inspection,  the  custom  of  like  companies 
in  the  management  of  similar  agencies,  the  knowledge  of  the 
scaping  gas  before  any  action  was  taken  to  remedy  the  leaking 
pipe,  made  the  issue  purely  one  of  fact  for  the  jury. 
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Three  points  submitted  assumed  that  the  case  would  be 
referred  to  that  tribunal,  and  the  fourth,  "  that  under  all  the 
evidence  the  verdict  of  the  jury  must  be  for  the  defendant,  "  was 
properly  refused  under  the  evidence. 

For  at  least  ten  days  preceding  the  closing  of  defendant's 
main,  the  gas  had  baen  escaping  into  the  houses  on  both  sides 
of  the  street.  The  other  possible  sources  of  escaping  gas  had 
been  in  the  meantime  examined  by  their  respective  owners,  and 
not  until  they  each  and  all  were  ascertained  to  be  in  good  con- 
dition did  the  defendant  institute  its  search  for  the  leak,  and 
then,  accepting  as  a  conclusion  that  the  gas  was  escaping  from 
its  pipe  on  S  mailman  street,  cut  or  broke  its  main  on  30th  street 
and  plugged  it.  While  this  act  stayed  the  further  flow  of  the 
poisonous  gas  into  the  home  of  the  plaintiffs,  it  in  addition 
proved  that  the  defendant  had  it  in  its  power  to  have  done  the 
same  thing  ten  days  prior. 

While  no  absolute  standard  of  duty  in  dealing  with  such 
agencies  can  be  prescribed,  it  is  safe  to  say  in  general  terms 
that  every  reasonable  precaution  suggested  by  experience  and 
the  known  dangers  of  the  subject  ought  to  be  taken.  This 
would  require  in  a  gas  company  not  only  that  its  pipes  and  fit- 
tings should  be  of  such  material  and  workmanship,  and  laid  in 
the  ground  with  such  skill  and  care  as  to  provide  against  the 
escape  of  gas  therefrom  when  new,  but  that  such  system  of 
inspection  should  be  maintained  as  would  insure  reasonable 
promptness  in  the  detection  of  all  leaks  that  might  occur  from 
the  deterioration  of  the  material  of  the  pipes,  or  from  any  other 
cause  within  the  circumspection  of  men  of  ordinary  skill  in  the 
business.  It  requires  nothing  unreasonable ;  it  does  not  require 
that  the  company  shall  keep  up  a  constant  inspection  all  along 
its  lines  without  reference  to  the  existence  or  nonexistence  of 
probable  cause  for  the  occurrence  of  leaks  or  escapes  of  gas. 
This  is  laid  down  as  a  measure  of  duty  in  Koelsch  v.  The  Phila- 
delphia Co.,  162  Pa.  855. 

Whether  the  gas  in  the  main  is  under  high  or  low  pressure, 
may  affect  the  degree  but  the  degree  only  of  care, — the  whole 
matter  is  for  the  jury  under  proper  instruction. 

This  company  had  no  system  of  inspection  and  waited  for 
complaints  before  inspection  was  ordered ;  its  duty  is  not  to  be 
measured  by  so  lax  a  rule. 


Digitized  by  VjOOQ  IC 


PRICHARD  et  al.  v.  GAS  CO.,  AppeUant  183 

1896]  Opinion  of  the  Court. 

Gas  pipes  are  laid  and  maintained  to  prevent  escape  of  and 
carry  safely  the  gas  to  points  arranged  for  its  use,  and  after 
fifteen  years,  with  excavations  and  change  of  ground  support 
being  made  several  times  in  the  street,  with  the  only  proved 
inspection  being  an  irregular,  occasional  examination  of  the 
drips  in  the  line,  which  would  not  discover  leaks,  would  be  in- 
sufficient to  warrant  instruction  that  there  was  no  negligence 
in  the  maintenance  of  the  defendant's  system. 

There  was  evidence  from  which  the  jury  could  fairly  find 
that  at  least  a  portion  of  the  ground  through  which  the  iron 
pipe  had  been  laid  was  cinder,  which  was  liable  to  corrode  iron 
pipe,  and  that  some  of  the  other  gas  companies  in  the  city  kept 
men  daily  patrol  ing  the  streets  to  specially  look  for  leaks,  was 
said  by  the  learned  judge  in  review  of  the  evidence,  but  left  it  to 
the  jury  to  find  what  was  a  reasonable  inspection  under  the 
evidence. 

The  testimony  as  to  contributory  negligence  in  M.  F.  Prich- 
ard's  case  was  too  vague  and  uncertain  to  affect  him  with  any 
notice  of  danger  as  coming  from  this  defendant  under  his  denial 
of  knowledge  of  their  corporate  existence  ;  the  location  of  their 
plant  or  pipes. 

The  case  was  fairly  submitted  to  the  jury.  The  assignments 
of  error  are  not  sustained  and  the  judgments  are  each  affirmed. 


Williams  t?.  Gas  Co.,  Appellant. 

Argued  April  7, 1896.  Appeal,  No.  54,  April  T.,  1896,  by 
defendant,  the  Consolidated  Gas  Co.,  from  judgment  of  C.  P. 
No.  2,  Allegheny  Co.,  No.  426,  Oct.  T.,  1898,  in  favor  of  plain- 
tiff, Wm.  H.  Williams,  for  *215. 

Appeal,  No.  55,  April  T.,  1896,  by  defendant,  the  Consoli- 
dated Gas  Co.,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
No.  421,  Oct.  T.,  1893,  iji  favor  of  plaintiff,  Isabella  P.  Wil- 
liams, for  $100. 

Appeal,  No.  56,  April  T.,  1896,  by  defendant,  the  Consoli- 
dated Gas  Co.,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
No.  422,  Oct.  T.,  1893,  in  favor  of  Lottie  Williams,  Charles 
Williams,  Mariam  Williams,  Geo.  Williams,  Edith  Williams, 
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Isabella  Williams,  Alice  Williams  and  Pearl  Williams,  minors, 
by  their  father  and  next  friend,  Wm.  H.  Williams,  for  $200. 

Appeal,  No.  69,  April  T.,  1896,  by  defendant,  the  Consoli- 
dated Gas  Co.,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
No.  423,  Oct.  T.,  1893,  in  favor  of  plaintiff,  Mary  Coleman, 
for  $75.00. 

Appeal,  No.  60,  April  T.,  1896,  by  defendant,  the  Consoli- 
dated Gas  Co.,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
No.  424,  Oct.  T.,  1893,  in  favor  of  Molly  Coleman,  minor,  by  her 
father  and  next  friend,  Nicholas  Coleman,  for  $25.00.  Before 
Rice,  P.  J.,  Willaed,  Wickham,  Beaver,  Reeder,  Oblady 
and  Smith,  JJ.    Aflirmed. 

Oblady,  J.,  July  16, 1896  : 

In  Prichard  v.  The  Consolidated  Gas  Company,  ante,  p.  179, 
the  same  questions  raised  by  this  record  are  considered  and 
these  judgments  are  for  the  reasons  therein  given  affirmed. 


Comstock  V.  Gas  Co.,  Appellant. 

Argued  April  7, 1896.  Appeal,  No.  57,  April  T.,  1896,  by 
defendant,  the  Consolidated  Gas  Co.,  from  judgment  of  C  P. 
No.  2,  Allegheny  Co.,  No.  428,  Oct.  T.,  1893,  from  Mary  J.  Com- 
stock, plaintiff,  for  $175. 

Appeal,  No.  58,  April  T.,  1896,  by  defendant,  the  Consoli- 
dated Gas  Co.,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
No.  427,  Oct.  T.,  1893,  in  favor  of  plaintiff,  Sadie  Susan  Corn- 
stock,  a  minor,  by  her  mother  and  next  friend,  Mary  J.  Comstock, 
for  $300.  Before  Rice,  P.  J.,  Willaed,  Wickham,  Beaver, 
Reedeb,  Oblady  and  Smith,  J  J.    Affirmed. 

Trespass  for  personal  injuries.  This  case  was  argued  with 
and  on  the  same  paper-books  as  Prichard  v.  Gas  Co.,  ante, 
p.  179,  and  the  facts  are  therein  stated. 

Opinion  by  Oblady,  J.,  July  16, 1896 : 
In  Prichard  v.  The  Consolidated  Gas  Co.  the  reasons  are 
given  for  affirming  the  judgments,  and  as  the  testimony  is  the 
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same  in  these  cases  it  is  not  deemed  necessary  to  add  to  what 
has  been  therein  said.  The  assignments  of  error  are  not  sus- 
tained and  the  judgments  are  affirmed. 


William  A.  Buente  and  Henrietta  Buente,  his  Wife,  v. 
Pittsburg,  Allegheny  &  Manchester  Traction  Com- 
pany, Appellant. 

Street  railways — Negligence— Duty  ofmotamian. 

A  motorman  should  always  be  on  the  alert,  especially  so  when  passing 
a  schoolhouse  out  of  which  has  come  a  large  body  of  children  enjoying 
their  liberty  in  the  careless  manner  that  is  usual  to  them  when  released 
from  school. 

Street  railways— Negligence— Infant^Question  for  jury. 
It  was  proper  to  submit  the  question  of  negligence  to  the  jury,  when  the 
evidence  showed  that  the  trolley  car  was  running  at  the  rate  of  eight  or 
ten  miles  an  hour,  and  that,  having  nothing  to  do  at  the  time  but  to  watch 
the  street  in  front  and  to  keep  the  car  under  control,  the  motorman  instead 
of  glancing  from  side  to  side  kept  his  eyes  fixed  on  the  motions  of  one 
child  on  one  side  of  the  track  to  the  exclusion  of  many  others  on  the  street. 

Street  railways — ContribtUory  negligence  of  parents— Infant, 
The  fact  that  a  parent  left  an  infant  aged  three  with  other  children  in 
the  kitchen  in  charge  of  a  servant,  who  left  them  there  to  go  to  a  grocery 
store  a  square  distant,  and  that  in  her  absence  the  infant  wandered  out 
on  the  street  and  itdlway  track,  where  she  was  killed,  does  not  disclose 
such  contributory  negligence  on  the  part  of  the  parent  as  would  justify 
taking  the  question  from  the  jury.  This  point  was  discussed  and  ruled 
under  very  similar  conditions  in  Henne  v.  Railway,  1  Pa.  Superior  Ct.  811, 

Street  railways — Obligations  as  to  improved  scfety  devices. 
It  is  the  duty  of  railways  to  adopt  the  best  precautions  against  danger  in 
general  use,  and  which  experience  has  shown  to  be  superior  and  effectual, 
and  to  avail  themselves  of  every  such  known  safeguard  or  generally  im- 
proved invention  for  lessening  danger:  Henderson  v.  Ry.,  144 Fa.  461, 
followed. 

It  is  error,  however,  to  tell  a  jury  ••  if  they  fail  to  adopt  anything  that  a 
public  use  has  indicated  as  being  proper  and  which  their  own  common  sense 
if  applied  would  teach  them  was  proper  and  reasonably  necessary,  then 
their  failure  to  adopt  that  is  negligence."  The  effect  of  this  instruction 
was  to  abolish  the  general  rule  above  mentioned  and  put  in  its  place  an 
indefinite  and  uncertain  standard. 

Negligence — Street  railway s^Evidence — CUy  ordinance. 
It  is  improper  to  admit  as  evidence  of  negligence  a  city  ordinance  which 
requires  that  all  passenger  railways  shall  be  provided  with  "the  most 
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improved  modem  pilot  or  safety  guard.^^  As  between  plaintiff  and  defend* 
ant  such  ordinance  cannot  be  invoked  to  create  a  higher  itandard  of  care 
than  is  fixed  by  the  law  of  the  land.  In  the  case  at  bar  the  ordinance  was 
entirely  irrelevant,  and  the  effect  of  its  admission  tending  to  aifect  the 
minds  of  the  jury,  such  admission  was  error  on  that  ground  alone. 

Argued  April  14,  1896.  Appeal,  No.  4,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
Sept.  Term,  1894,  No.  177,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Wickham,  Beaver,  Reedeb,  Orlady  and 
Smith,  JJ.    Reversed. 

Trespass  for  killing  plaintiff's  child.  Before  Slagle,  J. 
Verdict  for  plaintiff  for  $750. 

The  following  facts  were  stated  in  the  opinion  of  the  Supe- 
rior Court: 

On  the  18th  day  of  May,  1894,  Hazel  Buente,  the  plaintiff's 
daughter,  aged  three  years,  eight  months  and  seven  days,  in 
some  way  escaped  from  her  parent's  home,  and  while  attempt- 
ing to  cross  the  defendant  company's  street  railway  track  was 
struck  by  a  passing  car  and  histantly  killed.  The  car,  accord- 
ing to  the  evidence  for  the  plaintiffs,  was  running  at  a  speed  of 
ten  miles  an  hour,  and  according  to  the  testimony  of  the  motor- 
man,  at  about  eight  miles  an  hour.  The  place  where  the  acci- 
dent happened  was  near  a  schoolhouse,  and  to  quote  from  the 
testimony  of  one  of  the  witnesses,  "The  street  was  full  of 
children ;  it  was  about  8  minutes  to  12  o'clock  and  school  just 
let  out  and  the  street  was  full  of  children."  The  motorman 
was  engaged  in  watching  another  child  at  the  right  hand  side 
of  the  street,  who  he  feared  might  get  on  the  track,  and  pay- 
ing no  attention  to  the  left  hand  side,  where  the  plaintiff's  little 
girl  was  standing ;  he  did  not  see  the  latter  until  an  instant 
l)efore  she  was  struck. 

The  court,  Slagle,  J.,  charged  the  jury,  inter  alia,  as  follows : 
[In  reference  to  the  construction  of  the  car,  the  rule  of  law 
upon  that  subject  is  simply  this :  persons  conducting  a  business 
like  this  are  not  bound  to  procure  the  very  best  machinery 
that  is  possible.  The  law  does  not  require  that ;  it  simply  re- 
quires they  should  provide  themselves  with  reasonably  safe 
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machinery  for  the  operation  of  their  road.  But  they  must  pro- 
vide reasonably  safe  machinery,  and  that  is  to  be  determined  by 
what  is  known  in  reference  to  such  matters.  If  there  ia  a  better 
machine  in  general  use  in  the  same  line  of  business  they  ought 
to  know  and  tliey  ought  to  adopt  it.  Or  if,  without  any  special 
use  or  general  use,  their  common  sense  would  teach  them  that 
there  was  a  better  appliance  they  ought  to  adopt  it,  because 
people  are  expected  to  use  ordinary  sense,  ordinary  prudence 
and  care  and  caution.  If  they  fail  to  adopt  anything  that  a 
public  use  has  indicated  as  being  proper,  or  which  tlieir  own 
common  sense,  if  applied,  would  teach  them  was  proper  and 
reasonably  necessary,  then  their  failure  to  adopt  that  is  negli- 
gence.] [6] 

[It  appears  there  was  an  apparatus  that  had  been  used  as 
testified  to  here,  and  was  in  general  use  prior  to  this  time  on 
these  cars.  The  general  use  would  indicate  that  that  was  ordi- 
narily safe,  or  at  least  as  safe  as  they  knew.  Mr.  Irwin  says 
that  was  the  standard  safety  appliance  in  use  on  most  roads 
here  and  elsewhere.  On  the  contrary,  it  appears  that  the  city 
of  Allegheny  had,  some  time  prior  to  this,  passed  an  ordinance 
making  it  necessary  for  these  people  to  adopt  some  approved 
safety  appliance.  That  ordinance  was  offered  in  evidence,  not 
to  show  that  their  failure  to  adopt  it  was  a  matter  that  fixed 
their  liability,  because  the  passage  of  an  ordinance  does  not 
determine  this  action  in  any  way,  either  one  side  or  the  other. 
The  fact  that  the  ordinance  was  passed  does  not  make  it  con- 
clusive that  their  failure  to  use  such  appliances  as  were  de- 
scribed was  an  act  of  negligence ;  nor  does  the  passage  of  the 
ordinance  relieve  them  from  liability  for  not  having  complied. 
But  it  was  in  evidence  that  this  ordinance  was  passed ;  this 
company  knew  that  it  was  passed ;  they  knew  there  were  ma- 
chines about  that  time  proposed  for  the  use  of  railway  companies. 
The  question  is  whether  or  not  they  exercised  proper  care  to 
provide  themselves  with  these  safety  appliances  that  were  within 
their  reach  at  that  time.  Upon  that  point  Mr.  Irwin  further 
says  they  knew  that  these  things  were  being  made ;  they  had  been 
notified  by  tlie  man  who  makes  the  appliances  now  in  use  that 
he  was  making  them,  and  tliat  they  had  got  some  and  applied 
them  for  the  purpose  of  experimenting  as  to  their  usefulness. 
Whether  or  not  that  is  negligence,  whetlier  it  would  not  be 
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prudent  and  proper  for  them,  when  these  thmgs  were  suggested, 
to  make  trials  to  ascertain  whether  there  was  any  real  useful- 
ness in  them  is  a  question  for  you.  If  they  failed  to  adopt 
them  within  a  proper  time,  if  there  were  proper  safeguards 
available  and  they  neglected  to  avail  themselves  of  them,  that 
would  be  negligence.  But  if,  on  the  contrary,  they  were  merely 
experimental,  and  it  had  not  been  determined  that  these  were 
an  improvement  upon  what  they  already  had  in  use,  then  there 
would  be  no  negligence  in  it.    This  is  a  question  for  you.]  [7] 

Errors  assigned  were,  (1-5)  refusal  of  defendant's  points,  first 
to  fifth,  reciting  same ;  (6,  7)  errors  in  the  general  charge,  re- 
citing same ;  (8)  error  in  admitting  evidence  as  follows : 

Counsel  for  plaintiff  offers  in  evidence  an  ordinance  of  the 
city  of-  Allegheny,  entitled  "  An  ordinance  requiring  street 
car  companies  to  have  safety  guards  or  pilots  attached  to  the 
front  end  of  cars  or  trucks,  and  other  safety  devices ;  and  proper 
pilots  and  netting  or  other  modem  appliance  on  the  side  and 
between  the  front  of  cars  and  trailers." 

Passed  by  the  select  and  common  councils  of  the  city  on  the 
15th  of  February,  1894,  and  approved  by  the  mayor,  February  21, 
1894. 

This  for  the  purpose  of  showing  that  at  the  date  of  the  pas- 
sage of  the  ordinance  and  the  approval  thereof  by  the  mayor 
such  appliances  were  known  and  recognized.  And  also  for  the 
purpose  of  showing  a  requirement  within  the  police  regulations 
of  the  city  that  street  car  companies,  including  defendant  com- 
pany, should  use  such  appliances. 

Objected  to  as  incompetent  and  irrelevant. 

By  the  Court :  The  objection  is  overruled  and  bill  sealed  for 
defendant.  [8] 

A.  M.  NeepeVy  for  appellant. — As  to  the  defendant's  nonliabil- 
ity to  the  plaintiffs,  where  parents  permit  children  to  wander 
upon  the  tracks  of  a  railway  company  unprotected,  the  following 
cases  are  cited :  Glassey  v.  Railway  Co.,  57  Pa.  172 ;  P.  A.  & 
M.  Ry.  V.  Pearson,  72  Pa.  169 ;  Smith  v.  Hestonville  etc.  Ry. 
Co,,  92  Pa.  450. 

The  sixth  assignment  of  error  is  to  the  portion  of  the  charge 
of  the  court  quoted  in  the  assignment  wherein  the  court  under- 
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takes  to  define  the  duty  of  the  traction  company  as  to  tlie  adop- 
tion and  use  of  appliances  in  the  conduct  of  its  business.  In 
the  following  cases :  Lackawanna  &  Bloomsburg  K.  K.  Co.  v. 
Doak,  52  Pa.  880 ;  Meier  v.  P.  R.  R.,  64  Pa.  280 ;  Frankfort  & 
Bristol  Turnpike  Co.  v.  Philadelphia  &  Trenton  R.  R.  Co.,  64 
Pa.  852. 

J,  S.  Ferguson^  with  him  E.  G.  Ferguson^  for  appellee. 

Opinion  by  Wiokham,  J.,  July  16, 1896,  (after  stating  the 
facts  as  recited  in  the  above  statement  of  facts) : 

The  learned  judge  of  the  court  below  was  asked,  through  the 
defendant's  first  point,  to  instruct  the  jury  that  there  was  not 
sufficient  evidence  of  the  defendant's  negligence  to  sustain  a 
verdict  for  the  plaintiff.  We  think  the  point  was  properly 
refused.  Although  the  evidence  of  negligence  was  not  very 
strong,  there  was  enough  to  justify  submitting  the  case ;  it  was 
for  the  jury  to  say  whether  the  motorman,  with  an  unobstructed 
view  of  the  street  in  front,  should  have  confined  his  attention 
entirely  to  the  one  child  on  his  left,  and  also  whether  running 
a  car  at  the  rate  of  ten  miles  an  hour,  if  that  were  the  speed,  at 
a  place  where  the  street  was  crowded  with  children  was  not  neg- 
ligence in  itself.  Either  or  both  of  these  things  might  have 
been  negligence,  and  may  have  caused  the  accident.  The  re- 
fusal to  affirm  the  defendant's  second  point  was  also  proper. 
The  court  had  no  right  to  say  that  it  was  not  the  duty  of  a 
reasonably  careful,  prudent  and  vigilant  motorman,  having  noth- 
ing to  do  at  the  time  but  to  watch  the  street  in  front  and  keep 
his  car  under  control,  to  glance  from  side  to  side,  instead  of 
keeping  his  eyes  fixed  on  one  child,  to  the  exclusion  of  the  many 
others  on  the  street.  A  motorman  ^^  should  always  be  on  the 
alert,"  Schnur  v.  Citizens'  Traction  Co.,  163  Pa.  29,  and  espe- 
cially so  when  passing  a  schoolhouse  out  of  which  has  just  come 
a  large  body  of  children,  enjoying  their  liberty  in  the  careless 
manner  that  is  usual  to  them  when  released  from  school. 

Nor  was  the  defendant  entitled  to  an  affirmance  of  its  third 
or  fourth  points,  which  allege  such  contributory  negli^nce  on 
the  part  of  the  plaintiff  as  should  prevent  a  recovery.  The 
matter  of  contributory  negligence  of  parents,  under  circum- 
*  stances  very  similar  to  those  shown  by  the  evidence  in  the 
present  case,  is  fully  discussed  in  Henae  v.  Railway  Company, 
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1  Pa.  Superior  Ct.  311.  On  the  authority  of  that  case  and  the 
Supreme  Court  decisions  therein  cited,  we  feel  free  to  say  that 
to  have  taken  the  question  of  contributory  negligence  from  the 
jury  would  have  been  manifest  error.  From  what  is  said  above, 
it  will  also  appear  that  the  defendant's  fifth  point,  asking  the 
court  to  direct  a  verdict  against  the  plaintiff,  was  likewise  prop- 
erly refused. 

In  the  language  quoted  from  the  charge  in  the  sixth  assign- 
ment of  error,  the  learned  judge  of  the  court  below  indicated  a 
higher  measure  of  duty  on  the  part  of  the  defendant,  regarding 
the  character  of  pilots,  fenders  and  like  devices  to  be  used  on 
its  cars,  than  is  required  in  Pennsylvania.  The  general  rule, 
equally  applicable  to  spark  arresters,  pilots,  fenders  and  other 
devices  intended  to  promote  the  safety  of  persons  and  property, 
whether  used  on  steam  or  street  railways,  is  briefly  stated  in 
Henderson  v.  Railway  Company,  144  Pa.  461,  as  follows :  "  It 
is  the  duty  of  railway  companies  to  adopt  the  best  precautions 
against  danger  in  general  use  and  which  experience  has  shown 
to  be  superior  and  effectual,  and  to  avail  themselves  of  every 
such  known  safeguard  or  generally  approved  invention,  to 
lessen  the  danger."  In  3  Wood  on  Railroads,  1578,  the  author 
says:  "This  rule  does  not  require  the  company  to  use  any 
appliances  which  have  not  been  tested,  although  approved  by 
the  highest  scientific  authorities,  but  requires  only  the  use  of 
those  which  have  been  tested  and  put  into  general  use."  In  the 
case  in  hand  the  jury  were  told  "  or  if  without  any  special  use 
or  general  use,  their  common  sense  would  teach  them  that  there 
was  a  better  appliance  they  ought  to  adopt  it,  because  people 
are  expected  to  use  ordinary  sense,  good  prudence,  care  and 
caution.  If  they  fail  to  adopt  anything  that  a  public  use  has 
indicated  as  being  proper,  or  which  their  own  common  sense,  if 
applied,  would  teach  them  was  proper  and  reasonably  necessary, 
then  their  failure  to  adopt  that  is  negligence."  The  effect  of 
this  instruction  was  to  abolish  the  rule  above  mentioned  and 
put  in  its  place  an  indefinite  and  uncertain  standard.  There 
might  be  in  the  minds  of  the  jury  a  dozen  different  ideas  of 
what  constitutes  common  sense,  as  applicable  to  the  subject- 
matter,  and  each  juror  would  likely  feel  like  insisting  that  his 
common  sense  was  the  common  sense  that  should  have  been 
possessed  and  acted  upon  by  the  company. 

That  part  of  the  charge  of  the  court,  set  forth  in  the  seventh 
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assignment  of  error,  is  characterized  by  the  same  mistaken  view 
of  the  law, — the  court  submitting  to  the  jury  the  question, 
whether  it  was  not  negligence  on  the  part  of  the  defendant  not 
to  adopt  proposed  inventions,  not  then  in  general  use  and  indeed 
only  existing  in  the  experimental  stage. 

We  are  satisfied,  too,  that  the  city  ordinance,  referred  to  in 
the  eighth  and  last  assignment  of  error  was  improperly  admitted 
in  evidence.  It  requires  that  all  passenger  railway  companies 
shall  be  provided  with  "  the  most  improved,  modem  pilot  or 
safety  guard."  This,  as  has  already  been  explained  is  an  at- 
tempt to  establish  a  higher  measure  of  duty  than  the  law  fixes. 

As  between  the  plaintiff  and  the  defendant  company  the 
ordinance  cannot  be  invoked  to  create  a  higher  standard  of  care 
than  is  fixed  by  the  law  of  the  land.  Ordinances  regulating 
the  speed  of  trains  and  street  railway  cars  stand  on  a  different 
footing,  for  the  reason  that  the  law  fixes  no  rate  of  speed,  and 
therefore  unless  clearly  unreasonable,  have  been  admitted  in 
evidence  where  the  negligence  charged  was  too  rapid  running. 
In  this  case  however  the  ordinance  was  entirely  irrelevant.  If 
there  were  an  issue  as  to  the  sufficiency  of  the  fender  in  use  on 
the  car,  the  ordinance  could  throw  no  light  on  that  question. 
There  was  no  dispute  as  to  the  fact  that  there  was  a  fender  on 
the  car,  nor  could  there  be  any  as  to  the  duty  of  the  defendant 
to  have  one  there.  Whatever  may  have  been  the  purpose  of 
admitting  the  ordinance  in  evidence,  its  only  effect,  if  it  had 
any,  was  to  prejudice  the  defendant's  case  with  the  jury,  by 
suggesting  to  them  a  different  and  greater  measure  of  duty  in 
regard  to  the  selection  and  use  of  fenders  than  the  law  estab- 
lishes. We  deem  it  proper  also  to  say  here  that  there  was  no 
evidence  tending  to  meet  and  overthrow  that  offered  by  the 
defendant  to  show  that  the  plank  fender  or  guard  employed  on 
the  car  that  killed  the  child  was  the  best  in  general  use  at  that 
time.  The  fact  that  the  defendant  company,  and  perhaps  others, 
were  tJien  and  had  been  for  a  short  time  before  experimenting 
with  what  is  called  the  "  Crawford  guard,"  which  later,  through 
compulsion  of  the  city  authorities,  was  adopted,  did  not  dis- 
prove the  uncontradicted  testimony  of  John  S.  Irvrin,  the 
defendant's  witness,  on  this  point. 

The  sixth,  seventh  and  eighth  assignments  of  error  are  sus- 
tained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 
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Joseph  S.  Brown,  Appellant,  v.  Samuel  Eccles. 

Promissory  notes — Fraud—QuesHon  for  jury. 

Payment  of  a  promissory  note  was  resisted  by  one  of  the  indorsers  saed 
thereon  on  the  ground  that  said  note  was  given  to  take  up  another  note  of 
$1,000,  on  which  same  indorsers  were  liable,  in  possession  of  the  plain- 
tiff, which  he  claimed  to  hold  as  a  bona  fide  holder  for  value,  it  having 
been  deposited  with  him  before  maturity  as  collateral  security  for  still 
another  note  of  $500. 

Held^  tliat  the  jury  was  properly  insti*ucted  that  the  alleged  representa- 
tions of  the  plaintiff  that  he  held  the  $1,000  note  as  collateral  security,  if 
false,  was  a  fraud  and  barred  recovery. 

Conlr(icl---Fraud—-MisrepreserUcUions, 

Misrepresentations  of  a  fact  material  to  the  issue,  which  were  relied  on 
by  defendant  and  whicli  he  had  a  right  to  rely  on  and  which  produced  the 
contract  defended  against,  constitute  a  fi*aud  which  is  a  good  defense  to 
sucli  conti-act. 

Argued  April  6, 1896.  Appeal,  No.  22,  April  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T., 
1892,  No.  588,  on  verdict  for  defendant.  Before  Rice,  P.  J., 
WiCKHAM,  Reedeb,  Oblady  and  Smith,  J  J.    Affirmed. 

Assumpsit  on  promissory  note  for  $500.  Before  EwiNG,  P.  J. 
Verdict  for  defendant. 

The  facts  as  stated  in  the  opinion  of  the  Superior  Court  are 
as  follows : 

The  appellant,  who  was  the  plaintiff  below,  was  the  bolder 
of  two  several  promissory  notes,  one  given  by  Joseph  Black- 
shaw  to  the  order  of  R.  B.  Boycott  and  by  him  indorsed  for 
$500,  payable  thirty  days  after  date.  The  other  was  drawn  by 
the  Iron  City  &  Hammondville  Improvement  Company,  dated 
April  9, 1892,  for  $1,000,  payable  three  months  after  date,  to 
the  order  of  Blackshaw,  Boycott  &  Bayliss  Company,  indorsed 
by  the  Iron  City  &  Hammondville  Improvement  Company,  per 
Samuel  Eccles,  treasurer,  and  Joseph  Carr,  W.  W.  Giflfen,  Sam- 
uel Eccles,  W.  T.  Eraser  and  F.  B.  GilL  It  was  not  indorsed 
by  the  payees.  The  latter  the  appellant  alleged  was  held  by 
him  as  collateral  security  for  the  former.  The  note  of  the  Iron 
City  &   Hammondville  Improvement  Company,  indorsed  as 
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above  stated,  was  not  protested  at  its  maturity.  It  was  placed 
by  the  appellant  in  the  hands  of  his  attorney  for  collection  and 
the  indorsers  notified  of  this  fact.  J.  Morton  Hunter,  the  at- 
torney of  Joseph  Carr,  one  of  the  indorsers,  and  W.  W.  G  iff  en 
and  W.  T.  Fraser,  two  of  the  other  indorsers,  visited  the  appel- 
lant and  his  attorney  at  different  times,  for  the  purpose,  as  is 
shown  in  the  evidence,  of  ascertaining  whether  or  not  the  appel- 
lant "  was  an  innocent  holder  of  the  note  for  value."  Upon 
the  representation  of  tlie  appellant  that  he  held  the  note  as  col- 
lateral security  for  the  note  of  $600,  drawn  by  Blackshaw  and 
indorsed  by  Boycott,  an  arrangement  was  made  by  which  the 
note  in  suit  was  given,  its  sole  consideration,  as  stated  by  one 
of  the  witnesses,  being  the  surrender  of  the  $1,000  note  of  the 
same  parties  alleged  to  be  held  by  the  appellant  as  collateral 
security  for  the  note  of  Blackshaw  above  mentioned.  After 
the  note  in  suit  was  given,  it  was  discovered  that  the  note  for 
$1,000  had  never  been  indorsed  by  the  payees,  Blackshaw,  Boy- 
cott and  Bayliss,  that  it  had  not  been  protested  for  nonpayment 
and  that  the  payees  alleged  that  the  appellant  held  it  not  as 
collateral  security  for  the  note  of  Blackshaw  but  simply  and 
solely  for  the  purpose  of  haAong  it  discounted  for  the  benefit  of 
the  payees,  which  had  never  been  done.  When,  therefore,  the 
note  in  suit  became  due  its  payment  was  resisted  on  the  ground 
that  it  was  given  upon  the  representation  made  by  the  appel- 
lant that  he  was  an  innocent  holder  of  the  surrendered  $1,000 
note  for  value,  which  representation  it  was  alleged  was  false. 

As  to  many  of  the  facts  of  the  case  there  was  no  dispute.  It 
was  not  disputed  that  the  Iron  City  &  Hammondville  Improve- 
ment Company  on  the  9th  of  April,  1892,  made  its  promissory 
note  payable  to  the  order  of  Blackshaw,  Boycott  &  Bayliss,  for 
a  valuable  consideration,  and  delivered  the  note  to  the  payees 
therein  named,  the  individual  stockholders  of  the  corporation 
having  indorsed  the  said  note  as  the  note  now  in  suit.  It  was 
not  denied  that  this  note  was,  as  a  matter  of  fact,  as  between 
the  drawer  and  the  payees,  paid  in  full.  It  was  not  denied  that 
Brown  represented  to  the  parties  interested  at  various  times 
that  he  was  the  holder  of  this  note  as  collateral  security  for  a 
note  of  $500  given  by  Blackshaw  to  Boycott  and  indorsed  by 
him,  which  said  note  had  been  discounted  by  the  appellant  or 
which  he  had  discounted  for  their  benefit  There  was  no  dis- 
VoL.  n— 18 
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pute  as  to  the  fact  that  so  far  as  the  drawer  and  indorsers  of 
the '  note  in  suit  were  concerned  at  least  part  of  the  considera- 
tion for  it  was  the  surrender  of  the  ♦1,000  note  given  to  Black- 
shaw,  Boycott  &  Bayliss  and  held  by  the  appellant  at  the  time 
ef  its  maturity.  The  aflBdavit  of  defense  set  out  the  most  of  the 
facts  hereinbefore  recited  in  extenso  and  declared  that  the  ap- 
pellant never  was  the  bona  fide  holder  of  the  said  $1,000  note 
luid  that  he,  the  appellant,  "  well  knew  at  the  time  he  procured 
defendant's  indorsement  to  the  note  in  suit  that  defendant  was 
not  liable  on  the  thousand  dollar  note. 

Errors  a9%lgned  were,  (1)  overruling  plaintiff's  objection  to 
defendant's  offer  of  testimony  as  follows : 

Defendant's  counsel  propose  to  prove  by  this  witness  that 
the  $1,000  note  of  the  Hammondville  Land  &  Improvement 
Company  was  paid  in  full  by  the  Hammondville  Land  &  Im- 
provement Company  before  it  was  delivered  by  Boycott  to 
Brown,  the  plaintiff.  Also,  that  Brown  represented  to  Mr. 
Giffin,  or  to  Mr.  Hunter,  in  his  presence,  that  he  held  this  note 
for  money  advanced  to  this  firm  of  Boycott,  Bayliss  &  Com- 
pany ;  that  he  was  the  innocent  holder  of  it  for  value  and  that 
he  received  it  before  maturity.  To  be  followed  by  the  testi- 
mony of  other  witnesses  that  the  representation  as  to  the  hold- 
ing of  the  note  was  false,  and  the  manner  in  which  it  was  held. 

(2-6)  Errors  in  answers  to  points  and  in  the  portions  of 
the  charge  of  the  court,  reciting  same,  which  may  be  summa- 
rized as  follows : 

1.  The  court  below  erred  in  holding  the  defense  set  up  in  the 
affidavit  of  defense  as  being  a  defense  based  upon  fraud  and  in 
admitting  evidence  to  show  fraud.  2.  The  court  erred  in  in- 
structing the  jury  that  under  the  facts  of  this  case  the  alleged 
representations  of  the  plaintiff  that  he  held  the  $1,000  note  as 
collateral  security  if  false  was  a  fraud  and  he  could  not  recover. 

A.  H,  Mercer y  for  appellant. — There  is  no  averment  of  fraud 
in  the  affidavit  of  defense:  Clark  v.  Patridge,  2  Pa.  13;  Ren- 
shaw  V.  Gans,  7  Pa.  117;  Hunter  v.  McHose,  100  Pa.  38; 
Howard  v.  McKee,  82  Pa.  409. 

Levi  Bird  Duff^  for  appellee. 
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Opinion  by  Beaver,  J.,  July  16, 1896  (after  stating  the 
(acts  as  set  out  above  in  the  statement  of  facts) : 
.  On  the  trial  of  the  cause  in  the  court  below  the  defendant, 
William  W.  GifEen,  one  of  the  indorsers,  being  upon  the  stand, 
made  the  following  offer:  "Defendant's  counsel  proposes  to 
prove  by  this  witness  that  the  thousand  dollar  note  of  the  Haro- 
mondville  Land  &  Improvement  Company  was  paid  in  full 
by  the  Hammondville  Land  &  Improvement  Co.  before  it  was 
delivered  by  Boycott  to  Brown,  the  plaintiff ;  also  that  Brown 
represented  to  Mr.  Giffen  or  to  Mr.  Hunter  in  his  presence  that 
he  held  this  note  for  money  advanced  to  this  firm  of  Boycott, 
Bayliss  &  Co. ;  that  he  was  the  innocent  holder  of  it  for  value 
and  that  he  received  it  before  maturity ;  to  be  followed  by  the 
testimony  of  other  witnesses  that  the  representation  as  to  the 
holding  of  the  note  was  false  and  the  manner  in  which  it  was 
held."  Objection  was  made  to  the  offer  "  for  the  reason  that, 
even  if  it  was  proven  to  be  true,  it  would  not  be  a  matter  of 
defense  in  this  action."  The  objection  was  overruled  and  the 
evidence  admitted,  and  this  is  assigned  for  error  as  the  first  of 
the  appellant's  seven  assignments  which  we  are  called  upon  to 
consider.  This  offer,  so  far  as  it  went,  was  competent  testimony 
and  relevant  to  the  issue  trying  and  was,  therefore,  properly 
admitted.  The  appellant  in  liis  argument  seems  to  admit  this, 
for  little  if  anything  is  said  in  regard  to  that  assignment  of 
error. 

The  remaining  assignments  of  error  are  grouped  and  disi^ 
cussed  by  the  appellant  under  two  general  propositions : 

"  1.  The  court  below  erred  in  holding  the  defense  set  up  in 
the  aj£davit  of  defense  as  being  a  defense  based  upon  fraud  and 
in  admitting  evidence  to  show  fraud. 

**  2.  The  court  erred  in  instructing  the  jury  that  under  the 
facts  of  this  case  the  alleged  representation  of  the  plaintiff  that 
he  held  the  one  thousand  dollar  note  as  collateral  security  if 
false,  was  a  fraud  and  he  could  not  recover." 

The  significance  of  the  first  of  these  propositions  is  based  upon 
a  rule  of  the  court  of  common  pleas  of  Allegheny  county  so 
comprehensive  in  itself  and  so  useful  in  practice  that  we  repro- 
duce it  here  in  full,  as  well  for  the  purpose  of  having  it  before 
OS  for  future  use  as  for  the  consideration  of  the  appellant's 
argument  in  regard  to  the  rules  of  the  court  below. 
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"  Rule  8.  Sec.  1.  In  all  actions  on  recognizances,  judgments 
and  other  records,  mortgages,  mechanics'  liens,  policies  of  insur- 
ance, book  accounts,  bills,  notes  or  other  instruments  of  writ- 
ing for  the  payment  of  money,  and  on  all  contracts  for  the 
payment  of  money,  whether  the  same  be  in  writing  or  not,  and 
in  all  actions  founded  on  contract,  express  or  implied  (whether 
in  form  ex  contractu  or  ex  delicto)  where  the  debt  or  damages 
can  be  liquidated  without  the  aid  of  a  jury,  the  plaintiff  shall 
file  with  or  before  his  declaration  a  specification  of  the  items  of 
his  claim,  together  with  a  statement  of  the  facts  necessary  to 
support  it,  verified  by  affidavit,  to  which  defendant  shall,  within 
the  time  hereinjif  ter  specified,  file  an  answer  verified  by  affidavit, 
and  such  items  of  the  claim  and  material  averments  of  fact  as 
are  not  directly  and  specifically  traversed  and  denied  by  the 
answer  shall  be  taken  as  admitted. 

"  Sec.  2.  If  the  specification  and  statement  be  filed  with  the 
praecipe,  they  shall  be  taken  as  an  affidavit  of  claim,  and  de- 
fendant shall,  without  further  notice,  file  his  answer  thereto 
within  the  time  required  for  filing  affidavits  of  defense,  which 
answer  shall  be  taken  as  an  affidavit  of  defense.  If  the  speci- 
fication and  statement  be  not  filed  with  the  praecipe  the  plain- 
tiff shall  within  ten  days  after  filing  the  same,  notify  the 
defendant  thereof,  and  defendant  shall  within  ten  days  there- 
after file  an  answer  thereto. 

"  Sec.  3.  This  rule  shall  apply  to  a  specification  and  state- 
ment of  set-off  filed  by  defendant,  who  shall,  within  ten  days 
after  filing  the  same,  notify  the  plaintiff  thereof,  and  the  plain- 
tiff shall,  within  ten  days  after  notice  thereof,  file  his  reply 
tliereto,  verified  by  affidavit  If  the  plaintiff  fails  to  comply 
with  any  of  the  requirements  of  this  rule,  judgment  of  non 
pros  shall  be  entered  against  him  by  the  pi*othonotary ;  and  if 
the  defendant  fails  to  comply  with  any  of  the  requirements 
hereof,  the  plaintiff  shall  be  entitled  to  judgment  against  him  as 
for  default  of  a  plea  and  affidavit  of  defense. 

"  Sec.  4.  No  evidence  will  be  heard  upon  the  trial  of  the  cause 
as  to  any  facts  not  substantially  alleged  or  referred  to  as  a 
ground  of  action  or  matter  of  defense  in  the  statements  then 
on  file  in  the  cause.  Either  party  may  at  any  time  before  the 
cause  is  placed  on  the  trial  list,  supplement  his  affidavit,  as  of 
course,  giving  notice  thereof  in  writing  to  t^e  opposing  counsel^ 
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within  ten  days  of  the  filing  of  such  supplemental  affidavit ;  but 
after  the  cause  has  been  placed  on  the  trial  list,  such  supple- 
mental affidavit  shall  be  filed  only  by  special  allowance  of  the 
court,  and  upon  such  terms  as  to  notice,  costs  and  continuance, 
as  may  be  deemed  just  and  proper  under  all  the  circumstances 
of  the  case." 

The  fourth  section  of  this  rule  provides  that  no  evidence  will 
be  heard  upon  the  trial  of  the  cause  as  to  any  facts  not  sub- 
stantiaUy  alleged  or  referred  to  as  a  ground  of  action  or  matter 
of  defense  in  the  statements  then  on  file  in  the  cause.  A  care- 
ful examination  of  the  testimony  admitted  shows  that  the  de- 
fendant in  the  court  below  was  not  allowed  to  give  in  evidence 
any  facts  which  were  not  substantially  alleged  or  referred  to  in 
his  affidavit  of  defense.  It  is  true  that  the  affidavit  does  not 
allege  in  terms  a  fraud  practised  upon  the  defendant  and  yet 
the  facts  set  forth  are  capable  of  no  other  construction.  It  is 
not  necessary  in  the  affidavit,  even  under  this  rule  of  court,  to 
set  forth  a  legal  conclusion  based  upon  the  facts  therein  stated. 
The  general  object  of  an  affidavit  of  defense  is  to  prevent  the 
entry  of  judgment  and  under  the  rule  of  the  court  of  Allegheny 
county,  supra,  the  defendant  must  at  the  same  time  fully  apprise 
the  plaintiff  of  all  the  facts  upon  which  he  relies  as  a  defense. 
This  we  think  was  done  in  the  affidavit  which  was  filed  in  this 
case  with  fullness  and  particularity,  and  gave  the  appellant  full 
notice  of  the  defense  which  was  made  at  the  trial  and  substan- 
tially of  all  the  facts  which  constituted  that  defense. 

The  appellant's  second  proposition  is  that  the  court  erred  in 
instructing  the  jury  that,  under  the  evidence  in  the  case,  the 
alleged  representation  of  the  plaintiff  that  he  held  the  thousand 
dollar  note  as  collateral  security,  if  false,  was  a  fraud  and  he 
could  not  recover.  The  appellant  in  his  argument  &irly  states 
the  law  in  regard  to  representations  of  the  kind  relied  upon  in 
this  case,  namely :  "  First,  that  the  misrepresentation  was  of  a 
material  matter ;  second,  that  the  misrepresentation  was  relied 
upon  and  produced  the  contract  defended  against.*'  Repre- 
sentations alleged  to  be  fraudulent  as  in  this  case,  in  order  to 
constitute  a  defense,  must  be,  first,  of  a  fact  and  not  a  mere 
expression  of  opinion ;  second,  must  be  false  to  a  material  ex- 
tent ;  third  must  be  made  under  such  circumstances  that  a  party 
has  a  right  to  rely  upon  tiiem ;  and  fourth,  must  be  relied  upon  : 
Jenkins  v.  Long,  81  Am.  Dec.  374. 


Digitized  by  VjOOQ  IC 


198  BROWN,  Appellant,  v.  ECCLES. 

Opinion  of  the  Court.  [2  Sapor.  Ct. 

The  representations  made  by  the  appellant  and  not  denied 
were  as  to  the  manner  in  which  he  held  the  note  for  W,000  given 
by  the  Iron  City  &  Hammondville  Improvement  Company  to 
Blackshaw,  Boycott  &  Bayliss.  These  representations  were 
material  and  of  substance.  Having  the  note  in  his  possession 
and  demanding  its  payment,  those  who  were  alleged  to  be  liable 
for  its  payment  had  a  right  to  rely  upon  his  representations  in 
regard  to  the  same.  They  were  relied  upon,  for  as  is  testified 
by  one  of  the  indorsers,  they  constituted  the  consideration  for 
the  note  in  suit,  and  this  is  not  denied  by  the  appellant,  except 
that  he  alleges  that  they  were  only  part  of  the  consideration. 
The  only  element,  therefore,  necessary  to  constitute  fraud  was 
the  falsity  of  the  representations.  This  was  submitted  to  the 
jury  for  its  finding  and  the  verdict  establishes  the  fact.  The 
representations  made  by  the  appellant  to  three  different  parties 
interested  in  the  note  held  by  him  and  interested  in  the  giving 
of  the  new  note  upon  which  this  suit  is  brought  undoubtedly 
led  to  the  making  of  the  note  in  suit.  Without  those  repre- 
sentations, no  such  note  would  ever  have  been  given.  If  the 
representations  were  false,  the  contract  itself  was  based  upon  a 
fmud.  Whether  the  representations  were  made  to  Eccles  per- 
sonally or  to  others  interested  with  him  in  the  transaction  makes 
but  little  difference.  The  contract  was  based  upon  the  repre- 
sentations made  by  Brown  and  the  only  substantial  question 
of  fact  for  the  jury  was  to  determine  whether  he  held  the  note 
under  the  circumstances  alleged  by  him  to  be  true  or  whether 
the  opposite  state  of  facts  alleged  by  the  witness  Boycott  was 
the  true  one.  The  falsity  of  the  appellant^s  statements  being 
determined,  all  the  other  elements  necessary  to  constitute  a  fraud 
were  affirmatively  shown  in  the  case  without  substantial  con- 
tradiction. Himter,  the  attorney  of  Carr,  Giffen  and  Fraser 
all  testify  to  the  representations  made  by  Brown  which  are  not 
denied  by  him.  Hunter  testifies  in  one  place  that  the  only  ob- 
ject in  visiting  Brown  was  to  ascertain  whether  or  not  he  held 
the  note  as  an  innocent  holder  for  value.  It  is  true  that  he 
says  subsequently  that  he  represented  Carr  and  desired  to  have 
the  note  lifted  in  such  a  way  as  to  save  Carr  who  was  joint 
indorser  with  the  other  individual  indorsers.  Giffen  testifies 
that  Brown's  possession  and  surrender  of  the  thousand  dollar 
note  was  at  the.  least  part  of  the  consideration  for  the  note  in 
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suit.  These  parties  as  appears  by  the  evidence  were  interested 
in  the  same  way  and  to  the  same  extent  as  Eccles  the  defend- 
ant. The  latter  is  not  only  an  individual  indorser  with  those 
to  whom  these  representations  were  made,  but  as  the  treasurer 
of  the  Iron  City  &  Hammondville  Improvement  Co.,  he  signed 
the  note.  He  indorsed  it  in  the  same  way,  and  also  indorsed 
it  is  an  individual.  It  cannot  be  pretended  that  the  contract, 
founded  in  what  the  jury  finds  by  its  verdict  to  l)e  false  repre- 
sentations and  therefore  fraudulent,  was  made  by  Eccles  in  his 
representative  capacity  and  that,  when  as  an  individual  he  came 
to  indorse  the  note,  he  did  not  rely  upon  the  same  representa- 
tions which  led  to  the  making  of  the  note ;  the  facts  to  which 
these  representations  related  being,  so  far  as  the  defendant  was 
concerned,  the  consideration  therefor. 

Whilst  it  is  true,  therefore,  that  the  court  did  not  say  to  the 
jury  in  terms  that  the  false  representations  must  be  relied  upon 
by  the  defendant,  all  the  testimony  in  the  case  shows  conclu* 
sively  and  without  substantial  contradiction  that  this  represen- 
tation was  relied  upon  and  that  it  was  tlie  consideration,  at  least 
so  far  as  the  defendant  was  concerned,  for  the  note  in  suit.  As 
among  themselves,  the  individual  indorsers  of  this  note  wei*e 
doubtless  joint  indorsers,  that  is  were  jointly  liable  for  the  amount 
thereof  and  bound  to  contribute  equally  to  its  payment.  They 
so  held  themselves,  as  Hunter  testifies,  in  regard  to  the  old  note 
of  $1,000,  and  his  desire  was  to  have  them  so  held  upon  the  new 
note.  Whether  this  were  so  as  to  the  holder,  it  was  undoubt- 
edly true  as  among  themselves ;  so  that  we  would,  have  the 
strange  anomaly  of  three  of  five  joint  indorsers  relying  upon 
fake  representations  as  to  a  material  fact  which  constituted  the 
consideration  of  a  contract  and  one  of  the  other  indorsers  not 
relying  upon  it,  and  that,  too,  when  the  latter  had  signed  and 
indorsed  the  note  as  treasurer  of  the  corporation  which  was  the 
primary  obligor.  If  the  groundwork  of  the  contract  entered 
into  by  the  Iron  City  &  Hammondville  Improvement  Company 
were  laid  in  fraud,  it  can  hardly  be  claimed  that  Eccles,  the 
indorser,  would  be  held  by  his  indorsement,  even  if  the  false 
representations  upon  which  the  contract  were  based  had  never 
been  communicated  to  him.  Where,  in  a  contract  between  the 
vendors  and  vendee  of  goods,  it  was  agreed  that  the  latter  should 
pay  to  the  former  ten  shillings  per  ton  beyond  the  market  price, 
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which  sum  was  to  be  applied  in  liquidation  of  an  old  debt  due 
to  one  of  the  vendors,  the  payment  of  the  goods  was  guaranteed 
by  a  third  person  but  the  bargain  between  tlie  parties  was  not 
communicated  to  the  surety,  held  that  that  was  a  fraud  on  the 
surety  and  rendered  the  guaranty  void:  Pidcock  v.  Bishop,  3 
Banu  &  Cress.  605 ;  10  Eng.  C.  L.  Rep.  276.  The  testimony, 
as  developed  in  the  trial  of  the  case,  clearly  shows  that  the  in- 
dorsers  of  the  note  in  suit  were  under  no  legal  liability  to 
Brown,  the  appellant,  upon  the  note  for  $1,000  held  by  him 
and,  as  the  consideration  for  a  contract  must  have  some  value 
and  reality,  the  assumption  of  a  supposed  danger  or  liability 
which  hajs  no  foundation  in  law  or  fact  is  not  a  valuable  or  suf- 
ficient consideration  and  will  not,  therefore,  support  a  contract 
based  upon  it :  Cabot  v.  Haskins,  3  Pick.  83. 

Under  all  of  the  facts,  as  shown  in  this  case,  and  upon  a  care- 
ful review  of  the  entire  testimony,  to  which  we  have  given  full 
consideration,  we  are  of  the  opinion  that  no  error  was  committed 
by  the  court,  either  in  the  admission  of  the  testimony,  the  an- 
swer to  the  point  of  the  appellant  or  in  the  general  charge.  The 
assignments  of  enx)r  are,  therefore,  all  overruled  and  the  judg- 
ment is  affirmed. 


John  H.  Waters,  Appellant,  v.  Anna  Wolf,  Executrix  of 
Nicholas  Wolf  (Owner),  and  Thomas  White  (Con- 
tractor). 

Contract — Waiver-^Whal  constUtUes  an  estoppel. 

Where  a  party  to  a  contract  or  transaction  induces  another  to  act  upon 
the  reasonable  belief  that  he  will  waive  ceitain  rights  or  terms  he  will  bo 
estopped  to  insist  upon  such  rights  or  terms  to  the  injury  of  the  one  misled 
by  his  conduct ;  but  acts  and  declarations  to  bind  as  estoppel  must  have 
been  acted  upon. 

Waiver — Question  of  intent — Intent  defined. 

Waiver  is  a  question  of  intent,  but  by  **  intent*^  is  meant  not  the  secret 
understanding  of  the  parties  but  their  intention  as  indicated  by  their  Ian  • 
guage  and  conduct. 

An  offer  of  evidence  to  establish  a  waiver  was  held  insufficient  which 
was  as  follows:  That  plaintiff  was  about  to  quit  work  under  a  sub- 
contractor, the  conti*actor  being  in  default,  and  that  he  was  induced  to  go 
on  to  completion  by  an  assurance  of  the  defendant,  the  owner,  that  he 
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**  had  reserved  in  cash,  and  was  holding  back  enough  of  the  contract  i^rice 
to  pay  plaintiff  and  all  other  subeontractoi*s  in  full  and  that  the  defendant 
would  himself  pay  plaintiff  for  such  work.^^  Held,  the  alleged  language 
does  not  indicate  an  intention  to  waive  the  stipulation  of  the  conti-act 
against  liens. 

Estoppel— Mechanic's  lien— Question  for  Jury. 

A  building  contract  precluded  a  subcontractor  from  filing  a  lien ;  evi- 
dence was  submitted  on  behalf  of  the  subcontractor, — tliat  upon  claimant 
requesting  payment  from  the  owner  it  was  suggested  by  him  Uiat  claimant 
file  a  lien,  but  neither  the  offer  nor  the  evidence  going  so  far  as  to  waiTant 
the  jury  in  finding  tliat  the  suggestion  by  the  owner  antedated  the  filing 
of  the  lien  thereby  ranking  as  a  declaration  acted  upon :  Held,  that  these 
conditions  did  not  disclose  an  estoppel  nor  wan*ant  the  submission  of  the 
question  to  the  jury,  who  at  best  could  only  infer  an  essential  fact  from 
doubtful  premises  and  unceitain  testimony,  whereas  a  presumption  should 
always  be  based  upon  a  fact  and  should  be  a  reasonable  and  natui*al  de- 
duction from  such  fact.  No  presumption  can  with  safety  be  drawn  from 
a  presumption. 

Argued  April  8, 1896.  Appeal,  No.  73,  April  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  County, 
November  T.,  1892,  No.  164,  on  verdict  for  defendant.  Before 
Rice,  P.  J.,  Willaed,  Wickham,  Beavbb,  Rbeder,  Oblady 
and  Smith,  JJ.    AflBrmed. 

Sci.  fa.  8ur  mechanic's  lien.  Before  Kennedy,  P.  J.,  who 
gave  binding  instractions  to  the  jury  to  find  for  the  defendant. 

Nicholas  Wolf,  owner  of  land  in  McKeesport,  contracted  with 
Thomas  White  for  the  erection  of  a  building  tliereon. 

White  made  a  subcontract  with  John  W.  Waters,  the  plain- 
tiff, for  the  stonework.  Waters  filed  a  lien  for  balance  due  him, 
and  Wolf  defended  on  the  ground  that  the  original  building 
contract  prohibited  the  filing  of  mechanics'  liens.  Waters  took 
a  rule  for  judgment  for  want  of  sufficient  affidavit  of  defense, 
claiming  that  his  lien  was  protected  by  the  act  of  June  8, 1891 
(P.  L.  225),  requiring  the  subcontractors  to  assent  in  writing 
to  the  stipulations  of  the  building  contract  against  liens,  in 
order  to  be  bound  thereby,  llie  rule  was  discharged  and  on 
appeal  to  the  Supreme  Court  judgment  was  affirmed,  see  Wa- 
ters V.  Wolf,  162  Pa.  158  (1894),  the  act  of  1891  being  declared 
unconstitutional. 

Thereupon  Waters  filed  a  supplemental  statement  of  claim, 
averring  acts  of  Wolf  amounting  to  a  waiver  of  the  proliibition 
against  liens.     These  acts  were  alleged  to  be : 
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1.  Requests  to  complete  work  as  per  contract,  on  the  occasion 
of  plaintiff  stopping  on  account  of  lack  of  payments  by  the  con- 
tractor White.  Also  Wolf's  assurance  that  he  was  holding 
back  enough  of  the  contract  price  to  pay  the  subcontractors,  and 
that  he  would  pay  plaintiff  himself. 

2.  Request,  after  work  was  completed,  for  plaintiff  to  file  his 
lien. 

Wolf's  executrix  having  in  the  meantime  been  substituted,  no 
additional  affidavit  of  defense  was  filed,  and  the  case  went  to 
trial  on  plea  of  the  general  issue,  to  which  was  added  at  bar  the 
plea  of  "  res  adjudicata."  At  the  trial  the  court  excluded  plain- 
tiff's offer  to  prove  the  acts  of  waiver  by  Wolf  first  above  enum- 
erated, and  subsequently  instructed  the  jury  to  find  for  the 
defendant.  Judgment  was  entered  on  the  verdict  and  from  this 
judgment  plaintiff  appeals.  White,  the  contractor,  was  served, 
but  did  not  appear  or  take  any  part  in  the  case. 

Errors  assigned  were,  (1)  in  excluding  plaintiff's  offer  as 
follows : 

Abraham  Waters,  a  witness  sworn  in  behalf  of  plaintiff,  being 
on  the  stand,  plaintiff's  counsel  made  the  following  offer : 

Counsel  for  plaintiff  offer  to  prove  by  the  witness  on  the 
stand  that,  at  various  times  during  the  progress  of  the  work, 
plaintiff  ceased  working  at  his  said  contract  because  the  pay- 
ments due  him  by  Thomas  White,  the  contractor,  were  in  default, 
and  that  on  these  occasions  Nicholas  Wolf,  the  owner  of  the 
buildings,  requested  the  plaintiff  to  continue  and  to  complete 
his  work  in  the  manner  set  forth  in  plaintiff's  contract  with 
White,  assuring  plaintiff  that  he.  Wolf,  had  reserved  in  cash, 
and  was  holding  back  enough  of  the  contract  price  of  said  build- 
ing to  pay  plaintiff  in  full,  and  to  pay  all  the  subcontractors, 
and  that  he,  Wolf,  would  himself  pay  plaintiff  for  such  work. 
That  plaintiff  continued  liis  work,  and  completed  the  same  at 
the  express  n^quest  of  the  owner  of  the  building,  and  upon  the 
faith  of  said  covenant  and  assurance;  this  for  the  purpose  of 
eliminating  the  ccmtract  against  the  filing  of  liens  from  the 
original  building  contract  by  showing  a  waiver  thereof  by  the 
owner,  Nicholas  Wolf,  made  subsequent  to  the  original  building 
contract. 

(2)  In  answer  to  plaintiff's  point.  The  point  and  answer  were 
as  follows : 
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If  the  jury  find  from  the  evidence  that  Nicholas  Wolf,  the 
defendant  and  owner  of  the  building  upon  which  the  lien  in 
this  case  was  filed,  in  a  conversation  with  John  W.  Waters, 
the  plaintiff  and  subcontractor  for  the  erection  of  said  building, 
after  the  completion  of  said  building  and  before  the  period  of 
filing  liens  was  passed,  requested  the  plaintiff  to  file  his  lien  as 
subcontractor  against  the  said  building,  in  order  that  he.  Wolf, 
might  liquidate  the  amount  due  from  the  principal  contractor 
and  might  hold  the  sureties  of  said  contractor,  and  that,  pur- 
suant to  such  request,  the  plaintiff  filed  this  lien,  then  there  was 
a  waiver  by  said  owner  of  the  provisions  of  the  original  contract 
that  no  liens  should  be  filed,  and  the  verdict  should  be  for  the 
plaintiff  for  the  amount  claimed  by  him  and  admitted  in  the 
pleadings,  to  wit,  $413,  with  interest  from  May  7,  1892.  Ar^ 
iwer:  Refused. 

(3)  Answer  to  defendant's  point.  The  point  and  answer 
were  as  follows : 

Under  all  the  evidence,  the  verdict  of  the  jury  must  l)e  for 
the  defendants.  Answer :  Gentlemen  of  the  Jury :  I  deem  it 
ray  duty  in  this  case  to  give  you  what  is  called  binding  instruc- 
tions, and  that  is,  that  under  all  the  evidence  in  this  case,  your 
verdict  will  be  for  the  defendant. 

(4)  In  charging  the  jury  as  follows : 

Gentlemen  of  the  Jury :  I  deem  it  my  duty  in  this  case  to 
give  you  what  is  called  binding  instructions,  and  that  is,  that 
under  all  the  evidence  in  this  case,  your  verdict  will  be  for  the 
defendant. 

Thomas  Patterson^  with  him  William  A.  Way^  for  appellant. 
— He  is  estopped  from  setting  up  this  defense :  Morgan  v.  R.  R., 
96  U.  S.  716  (1877) ;  Dickerson  v.  Colgron,  100  U.  S.  578 
(1879)  ;  Sensinger  v.  Boyer,  153  Pa.  628. 

F.  P.  lams^  with  him  C.  C,  Brock^  for  appellee. — It  is  per- 
fectly clear  that  the  plaintiff,  after  taking  the  chances  of  a  de- 
cision in  his  favor  in  the  Supreme  Court,  and  subjecting  tlie 
defendant  to  the  risks  of  a  decision  against  him,  cannot  raise 
any  new  issues  of  fact  by  a  subsequent  pleading:  Act  of 
April  18, 1874,  sec.  2,  P.  L.  64 ;  Titusville  Iron  Wks.  v.  Key- 
stone Oil  Co.,  130  Pa.  211 ;  Pennock  v.  Kennedy,  153  Pa.  579. 
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The  writ  of  scire  facias  in  this  case  is  founded  upon  a  me- 
chanic's claim,  whicli  sets  forth  a  certain  original  contract  and 
a  certain  subcontract  as  its  basis.  Without  these  contracts 
plaintiff  is  not  entitled  to  recover  in  this  action ;  he  cannot, 
therefore,  recover  by  showing  termination  of  these  contracts  or 
their  substantial  modification  without  having  first  amended  his 
claim :  Sayers  v.  Kent,  1  Atl.  442 ;  Fyan  v.  Cessna,  10  Atl.  29  ; 
Rynd  v.  Bakewell  &  Reed,  87  Pa.  460. 

There  is  not  the  slightest  evidence  that  plaintiff  assented  to 
Wolf's  suggestion,  there  is  not  the  slightest  evidence  that  he 
acted  on  it ;  on  tlie  contrary,  the  record  shows  that  the  me- 
chanic's claim  was  filed  August  30,  1892.  There  is  no  evi- 
dence that  plaintiff  was  misled  by  Wolf's  suggestion,  or  that  he 
relied  on  it  in  the  least  particular:  Kline  v.  McCandless,  139 
Pa.  230 ;  Sensinger  v.  Boyer,  153  Pa.  628. 

Opinion  by  Rice,  P.  J.,  July  16, 1896 : 

The  sole  defense  to  the  scire  facias  upon  this  mechanic's  lien 
is  that  the  written  contract  between  Nicholas  Wolf,  the  owner, 
and  Thomas  White,  the  contractor,  contained  a  stipulation  that 
no  mechanics'  liens  should  be  filed  against  the  building.  The 
agreement  will  be  found  in  the  report  of  the  same  case  when  it 
was  before  the  Supreme  Court,  on  an  appeal  from  a  refusal  to 
give  judgment  for  want  of  a  sufficient  affidavit  of  defense: 
Waters  v.  Wolf,  162  Pa.  153.  In  answer  to  this  defense  which 
is  prima  facie  sufficient,  the  subcontractor,  who  is  the  claimant 
in  the  present  case,  sets  up  a  parol  waiver.  He  alleges  in  his 
supplemental  statement,  and  on  the  trial  offered  to  show,  that 
after  the  completion  of  the  building  he  applied  to  the  owner  for 
payment  of  the  balance  due  upon  his  contract;  that  the  owner 
refused  to  pay  then,  but  requested  liim  to  file  a  lien  for  the  bal- 
ance due,  in  order  that  he,  the  owner,  might  hold  the  bondsmen 
of  White,  the  original  contractor,  and  that  pursuant  to  this  re- 
quest, the  lien  in  this  case  was  filed.  The  language  of  this 
request  or  direction,  as  testified  to  by  George  Waters,  was  as 
follows:  "My  brother  went  to  Mr.  Wolf  for  the  money,  show- 
ing him  an  order,  and  Mr.  Wolf  said :  John  you  had  better  file 
a  Hen  against  the  building  so  that  I  can  sue  the  bondsmen,  and 
I  will  be  able  to  pay  you  then."  The  evidence  does  not  show 
what  reply,  if  any,  the  plaintiff  made.     There  was  other  conver- 
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sation  which  the  witnesses  did  not  hear  or  fail  to  recollect  If 
the  owner  made  this  request,  and  after  that  the  plaintiff  filed 
the  lien,  a  jury  might  be  warranted  in  inferring  that  he  filed  the 
lien  in  consequence  of  the  request,  and  under  a  belief  induced 
thereby  that  the  stipulation  of  the  contract  would  not  be  in- 
sisted on.  But  it  is  equally  clear  that  without  such  a  finding 
an  element  absolutely  essential  to  an  implied  waiver  would  be 
lacking.  Acts  and  declarations  to  bind  as  an  estoppel  must 
have  been  acted  upon :  Weaver  v.  Lynch,  25  Pa.  449 ;  Kline  v. 
McCandless,  189  Pa.  230 ;  Sensinger  v.  Boyer,  153  Pa.  628,  and 
cases  therein  cited :  Skiles  v.  Sides,  1  Pa.  Superior  Ct.  15.  The 
supposed  waiver,  if  binding  at  all,  operated  by  way  of  estoppel. 
Where  a  party  to  a  contract  or  transaction  induces  another  to 
act  upon  the  reasonable  belief  that  he  will  waive  certain  rights 
or  terms,  he  will  be  estopped  to  insist  upon  such  rights  or  terms 
to  the  injury  of  the  one  misled  by  his  conduct :  7  Am.  &  Eng. 
Ency.  of  Law,  32.  It  is  upon  this  principle,  if  at  all,  that  the 
plaintiff  was  entitled  to  have  the  case  submitted  to  the  jury. 
Therefore,  it  was  incumbent  on  him  to  show  that  the  alleged 
request  or  direction  was  made  before  he  filed  the  lien.  Unless 
this  essential  fact  was  established  by  satisfactory  proof  there 
could  be  no  presumption  that  the  request  induced  in  his  mind 
a  reasonable  belief  that  the  terms  of  the  contract  would  not  be 
insisted  on,  and  misled  him  to  his  injury.  No  conclusion  drawn 
from  uncertain  premises  is  reliable.  The  lien  was  filed  Au- 
gust 30, 1892.  George  Waters  testified  that  the  conversation 
took  place  "  about  the  beginning  of  September  as  near  as  I  can 
remember."  John  Thomas,  the  other  witness,  did  not  fix  the 
time  except  in  this  way.  Being  asked  if  he  was  present  at  a 
conversation  between  Waters  and  Wolf  in  the  early  part  of 
September,  1892,  he  answered:  "I  was  in  company  with  Mr. 
Waters.'*  Both  refer  to  the  same  conversation,  and  it  may  be 
conceded  that  it  took  place  about  the  time  the  lien  was  filed, 
but  this  is  as  definite  a  finding  as  the  evidence  would  warrant 
if  the  question  had  been  submitted  to  the  jury.  True,  the  wit- 
nesses could  hardly  be  expected,  after  a  lapse  of  three  years,  to 
fix  the  date  more  definitely,  but  that  is  no  reason  for  permitting 
the  jury  to  guess  that  it  was  before  the  lien  was  filed,  when, 
if  the  purposes  of  the  plaintiffs  case  required  a  finding  that  the 
eonveisation  took  place  afterwards,  the  testimony — to  say  the 
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least — would  quite  as  fully  support  tliat  finding.  The  truth  is, 
that,  giving  the  witnesses  entire  credit  for  veracity,  and  viewing 
their  testimony  in  the  most  favorable  light,  the  time  of  the  con- 
versation, whether  before  or  after  the  filing  of  the  lien,  is  left  in 
uncertainty.  It  may  be  said  that  the  language  of  the  request 
implies  that  a  lien  had  not  been  filed.  We  do  not  think  so. 
The  language  implies  that  the  owner  did  not  know  that  a  lien 
had  been  filed,  not  that  none  had  been  filed.  Furthermore,  to 
leave  it  to  the  jury  to  infer  the  essential  fact  from  doubtful 
premises  and  uncertain  testimony,  and  then  from  that  fact  to 
infer  that  the  request  induced  in  the  plaintiff  s  mind  the  rea- 
sonable belief  that  the  terms  of  the  contract  would  not  be  in- 
sisted on,  would  be  contrary  to  well  settled  principles.  A  mere 
presumption  that  the  lien  had  not  then  been  filed  because  the 
owner  requested  the  claimant  to  file  it  is  not  suflBcient  to  base 
the  other  presumption,  that  the  request  induced  the  plaintiff's 
action  and  misled  him.  A  presumption  should  always  be  based 
upon  a  fact,  and  should  be  a  reasonable  and  natural  deduction 
from  such  fact :  Phila.  City  Pass.  Ry.  Co.  v.  Henrice,  92  Pa. 
431.  "A  fact  being  established,  other  facts  may  be  and  often 
are  ascertained  by  just  inference.  Not  so  with  a  mere  pre- 
sumption of  a  fact ;  no  presumption  can  with  safety  be  drawn 
from  a  presumption ;  there  being  no  fixed  or  ascertained  fact 
from  which  an  inference  of  fact  might  be  drawn  none  is  drawn : " 
Douglass  V.  Mitchell's  Exrs.,  35  Pa.  443.  We  are  of  opinion, 
therefore,  that  the  court  properly  refused  the  plaintiffs  point, 
because  there  was  no  certain  evidence  which,  even  if  believed, 
would  warrant  a  jury  in  finding  that  the  lien  was  filed  pursuant 
to  the  owner's  request. 

In  considering  the  plaintiff's  offer,  the  rejection  of  which  is 
the  subject  of  the  first  assignment  of  error,  it  is  to  be  observed 
that  it  was  not  coupled  with  an  offer  to  show  that  the  lien  was 
filed  pursuant  to  the  owner's  request,  and  that  no  testimony  to 
establish  that  fact  had  been  given  or  offered  at  the  time  it  was 
made ;  nor,  as  we  have  seen,  was  any  competent  or  sufficient 
proof  of  that  fact  given  afterwards.  The  offer  must  therefore 
be  accepted  or  rejected  upon  its  own  merits. 

It  is  to  be  observed  also  that  the  evidence  was  not  offered 
for  the  purpose  of  showing  an  abrogation  of  the  contract  be- 
tween Wolf  and  White  or  of  the  contract  between  White  and 
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Waters,  and  the  creation  of  a  new  contract  between  Wolf  and 
the  claimant  as  the  basis  of  the  lien,  but  was  offered  simply  for 
the  puipose  of  showing  a  waiver  of  the  provisions  of  the  old 
contract  against  liens.  This  is  shown  by  the  offer  itself  and  is 
expressly  conceded  by  the  plaintiffs  counsel  in  their  supple- 
mental printed  argument  Any  other  position  would  be  incon- 
sistent with  the  mechanic's  lien  as  filed,  and  with  the  cause  of 
action  set  forth  in  the  origmal  statement. 

The  case  stands  then  as  it  stood  at  the  outset;  the  plaintiff, 
as  a  subcontractor  of  White,  claims  through  and  under  the  lat- 
ter's  contract  with  Wolf,  and  is  bound  by  the  provisions  of  that 
contract  that  no  lien  should  be  filed  unless  the  evidence  offered 
was  suflScient  to  show  a  waiver  thereof. 

Briefly  stated,  the  offer  was  to  show  that  the  plaintiff  was 
about  to  quit  work  under  his  subcontract  with  White,  because 
the  latter  was  in  default  in  his  payments,  and  that  he  was  in- 
duced to  go  on  with  his  contract  to  completion  by  the  assurance 
of  Wolf,  the  owner,  that  he,  Wolf,  "had  reserved  in  cash,  and 
was  holding  back  enough  of  the  contract  price  of  said  building 
to  pay  plaintiff  in  full,  and  to  pay  all  the  subcontractors,  and 
that  he,  Wolf,  would  himself  pay  plaintiff  for  such  work." 
Waiver  is  usually  a  question  of  intent;  but  by  "intent"  is 
meant  not  the  secret  understanding  of  the  parties,  but  their 
intention  as  indicated  by  tlieir  language  and  conduct :  West  v. 
Piatt,  127  Mass.  372 ;  Farlow  v.  Ellis,  15  Gray,  231. 

The  principles  applicable  to  the  question  before  us  are  thus 
clearly  stated  by  Chief  Justice  Shaw  in  the  last  cited  case. 
"  Waiver  is  a  voluntary  relinquishment  or  renunciation  of  some 
right,  a  foregoing  or  giving  up  of  some  benefit  or  advantage, 
which,  but  for  such  waiver,  he  would  have  enjoyed.  It  may 
be  proved  by  express  declarations,  or  by  acts  and  declarations 
manifesting  an  intent  and  purpose  not  to  claim  the  supposed 
advantage ;  or  by  a  course  of  acts  and  conduct,  or  by  so  neglect- 
ing and  failing  to  act,  as  to  induce  a  belief  that  it  was  his  intent 
and  purpose  to  waive.  Still,  voluntary  choice  not  to  claim  is 
of  the  essence  of  waiver  and  not  mere  negligence ;  though  from 
such  negligence  unexplained  such  intention  may  be  inferred." 

What,  then,  is  there  in  the  language  said  to  have  been  used 
by  Wolf,  the  owner  of  the  building,  which  indicated  an  inten- 
tion to  waive  the  stipulation  of  his  contract  against  liens,  or 
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which  would  create  a  reasonable  belief  in  the  mind  of  an  ordi- 
narily prudent  man,  affected  with  notice  of  the  provision,  that 
such  was  his  intention  ?  Concede,  for  the  sake  of  argument, 
that  he  could  waive  it  without  the  consent  of  the  contractor, 
what  more  can  be  implied  from  his  language  than  was  expressly 
stated,  namely,  a  promise  to  make  the  debt  of  the  contractor  to 
the  plaintiff  his  own,  and  to  pay  the  same  out  of  a  fund  which 
he  had  retained  for  the  purpose  ? 

The  very  earnest  and  able  argument  of  the  appellant's  coun- 
sel has  failed  to  convince  us  that  any  other  intention  on  the  part 
of  the  owner,  or  understanding  and  belief  on  the  part  of  the 
plaintiff,  could  fairly  be  inferred  from  the  facts  stated  in  the 
offer.  The  owner  might  well  assume  such  a  personal  liability 
for  the  debt  of  the  principal  contractor  without  intending  to 
pledge  the  building  as  security  also.  His  promise  to  pay  a 
subcontractor — and  as  we  have  shown  the  plaintiff  has  taken 
that  position  by  his  pleadings — ^if  he  will  not  abandon  his  con- 
tract is  entirely  consistent  with  an  intention  not  to  relinquish 
any  right  under  the  contract  against  liens. 

The  specifications  of  error  are  overruled  and  the  judgment  is 
affirmed. 


Isaac  Joseph,  doing  business,  under  the  name  and  style 
of  Isaac  Joseph  Iron  Company,  appellant,  v.  J.  H. 
Richardson,  doing  business  under  the  name  and  style 
of  J.  H.  Richardson  &  Co. 

Contract  arising  from  correspondence^Meeting  of  minds. 

Where  negotiations  resulting  finally  in  an  order  for  a  delivery  of  goods 
have  been  conducted  by  telegrams  and  letters,  the  point  where  an  obvious 
meeting  of  minds  has  been  arrived  at  must  govern  the  resulting  contract- 
ual obligations  and  be  referred  to  in  construing  the  correspondence  as 
culminating  in  a  contract  of  sale. 

Contract— Express  warranty  of  quality— No  special  form  requisite. 

Plaintiff  contracted  to  deliver  and  defendant  promised  to  pay  for  rails 
of  a  particular  grade  and  quality,  known  in  the  market  as  **  first  class 
A  No.  1."  The  defendant  had  endeavored  to  secure  to  himself  by  the 
terms  of  the  contract  the  thing  be  wanted,  and  had  so  secured  himself 
under  the  rules  of  fair  dealing  which  a  layman  would  suppose  ought  to 
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govern  such  a  transaction.  Held,  (1)  that  the  delivery  of  mils  of  infe- 
rior grade  and  quality  is  in  violation  of  the  contract  and  a  breach  of  an 
express  warranty  to  constitute  which  no  special  form  of  words  is  requisite. 

Contract — **  Warranty  of  species'*'^  distinguished  from  **  seller's  represen- 
tation/' 

All  the  authorities  agree  that  there  is  an  implied  waiTanty  that  an  article 
to  be  delivered  shall  correspond  in  specie  with  the  commodity  sold,  and 
the  words  '*  first  class  A  No.  1  *^  as  applieil  to  rails  may  be  as  essentially 
descriptive  of  the  thing  contracted  for  as  the  word  "iron"  or  **  steel." 
Such  a  case  is  clearly  to  be  distinguished  from  the  class  of  cases  in  which 
It  is  held  that  a  wan*anty  is  not  implied  from  mere  I'cpresentations  of  a 
seller  in  praise  of  his  wares. 

Contract— Measure  of  damages  for  inferior  article  retained. 

Where  an  article  has  not  been  returned  the  measure  of  damages  ordina- 
rily is  the  difference  between  the  value  of  the  article  delivered  and  the 
value  of  the  article  agreed  to  be  delivered,  but  a  vendee  cannot  recover 
the  expenses  incident  to  his  adjustment  of  differences  between  himself  and 
another  to  whom  he  had  made  a  i*esale  of  the  goods  in  controversy. 

Contract — Breach  of-r-Inferior  quality — Damages — Question  for  Jury, 
Stress  of  circumstances  may  compel  a  man  to  use  an  aiticle  which  is 
not  up  to  the  standard  contmcted  for  nor  reasonably  lit  for  use,  but  the 
fact  that  rails  purchased  could  be  and  were  so  used  by  vendee  is  not  con- 
clusive of  the  question  whether  they  were  reasonably  fit  for  use ;  and  the 
question  of  vendee's  damages  may  be  left  to  the  jury  to  determine,  there 
being  evidence  sufficient  to  waiTant  a  jury  in  finding  (1)  that  the  goods 
deliveitjd  were  not  as  purchased  but  of  a  much  inferior  grade  and  (2)  what, 
if  any,  damages  resulted  from  such  inferior  quality  of  the  goods. 

Practice,  Superior  Court— Correction  of  judgment  as  to  damages. 

Where  the  trial  judge  has  committed  an  error  in  permitting  considera- 
tion of  an  item  of  damages  which  should  not  have  been  submitted  to  the 
jury,  such  error  does  not  require  a  reversal  of  the  judgment ;  it  can  be  cor- 
rected by  deducting  the  amount  erroneously  allowed. 

Aigued  April  8, 1896.  Appeal,  No.  83,  April  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T., 
1895,  No.  198,  on  verdict  for  defendant,  finding  him  entitled 
to  a  certificate.  Before  Rice,  P.  J.,  Willaud,  Wickjiam, 
Beaveb,  Reeder,  Orlady  and  Smith,  JJ.  Affirmed.  Wick- 
ham,  J.,  dissenting. 

Assumpsit  to  recover  $747.07  upon  an  accepted  seven  days 
sight  draft  for  rails  sold.     Before  Mageb,  J. 

Verdict  for  defendant,  finding  him  entitled  to  a  certificate  for 
^09.34. 
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The  following  facts  appear  from  the  pleadings  and  evidence. 

The  plaintiff,  a  dealer  in  old  rails,  scrap  iron,  etc.,  sold  defend- 
ant, an  iron  and  steel  broker,  certain  iron  rela3dng  rails,  and  suit 
was  brought  on  an  accepted  seven  day's  sight  draft  for  $747.07 
given  in  payment.  The  contract  out  of  which  this  litigation 
arose  consists  of  a  series  of  letters  and  telegrams  which  passed 
between  the  parties,  and  turned  upon  the  question  whether  the 
rails  were  sold  as  "  all  A  No.  1 "  and  "  first  class."  These  tel- 
egrams and  letters  are  sufficiently  set  out  in  the  opinion  of  the 
Superior  Court  in  its  discussion  of  what  the  contract  was  at  the 
time  of  the  meeting  of  the  minds  of  the  parties.  The  rails  were 
used  by  defendant.  Vendee  defended  on  the  ground  of  dam- 
ages incurred  by  the  rails  not  being  as  represented  either  as  to 
quality  or  species. 

The  trial  judge  ruled  that  the  goods  were  not  the  articles 
purchased  if  they  were  not  first  class  A  No.  1  relaying  rails ; 
and  admitted,  under  objection,  certain  offers  of  evidence  tend- 
ing to  establish  such  fact  Such  admissions  of  evidence  and 
the  instructions  of  this  court  on  this  point  were  assigned  for 
error  (1-9). 

Plaintiff's  points  were,  inter  alia,  as  follows : 

1.  The  defendant  cannot  resist  payment  of  the  draft  in  suit, 
and  cannot  claim  any  set-off  to  the  same  on  account  of  the 
alleged  unfitness  of  the  iron  relaying  rails,  without  proof  of  a 
warranty  or  fraudulent  representation  as  to  their  quality.  A 
mistaken  or  false  representation  of  the  quality  is  not  sufficient 
of  itself  to  amount  to  a  defense. 

2.  A  mere  representation  that  the  rails  were  relaying  iron 
rails  A  No.  1  did  not  constitute  a  warranty,  and  is  no  defense 
to  the  payment  of  the  whole  amount  due  upon  the  draft,  unless 
such  representation  was  both  fraudulent  and  false. 

6.  The  verdict  must  be  for  the  plaintiff  for  the  full  amount 
claimed  upon  the  accepted  draft,  with  interest  thereon  from 
August  17, 1894,  to  date  of  trial. 

Defendant's  points  were,  inter  alia,  as  follows : 
1.  Plaintiff  having  agreed  to  sell  to  defendant  sixty-six  tons 
of  first  class  thirty-five  pound  relaying  iron  rails,  fit  for  the  pur- 
pose for  which  they  were  purchased,  and  A  No.  1,  never  having 
been  run  over,  if  the  jury  believe  from  the  evidence  that  the 
rails  delivered  by  plaintiff  to  defendant  were  not  first  class. 
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ihirty-five  pound  relaying  iron  rails,  or  were  not  fit  for  the  pur- 
pose for  which  they  were  purchased,  or  were  not  A  No.  1  relay- 
ing iron  rails,  the  defendant  is  entitled  to  set  off  the  damages 
he  suffered  by  reason  thereof. 

2.  If  the  jury  believe  that  said  rails  delivered  were  not  first 
class  thirty-five  pound  relaying  iron  rails,  fit  for  the  purpose  for 
which  they  were  purchased,  and  not  A  No.  1,  then  the  defend- 
ant is  entitled  to  recover  the  difference  between  the  value  of 
such  rails  as  were  sold,  and  the  value  of  the  rails  delivered,  less 
whatever  amount  defendant  received  thereon. 

8.  If  the  jury  believe  that  said  rails  delivered  were  not  first 
class  thirty-five  pound  relaying  iron  rails,  fit  for  the  purpose  for 
which  they  were  purchased,  and  not  A  No.  1,  defendant  is 
entitled  to  recover  the  amount  of  his  reasonable  expenses  and 
outlays  incurred  in  preventing  greater  loss  than  that  suffered 
by  him  on  accoxmt  of  the  breach  of  warranty  by  said  plaintiff. 

4.  If  the  jury  believe  from  the  evidence  that  the  amount  of 
dami^es  suffered  by  defendant  is  greater  than  the  amoimt 
claimed  by  plaintiff,  then  the  defendant  is  entitled  to  a  certifi- 
cate in  his  favor  for  the  difference  and  a  verdict  in  his  favor 
for  such  amount. 

Err  or  9  assiffned  were,  (1-9)  admissions  of  evidence  tending 
to  show  that  the  goods  delivered  were  not  "  A  No.  1  and  first 
class,"  were  not  the  articles  purchased,  and  instructions  of  the 
court  on  this  point ;  (10, 11,  12)  refusing  plaintiff's  first,  sec- 
ond and  sixth  points ;  (13, 14, 15  and  16)  affirming  defendant's 
first,  second,  third  and  fourth  points,  reciting  said  points  and 
answers. 

5.  Duffield  Mitchell^  for  appellant. — Under  the  authorities  the 
facts  in  this  case  do  not  constitute  a  warranty:  Hogins  v. 
Plympton,  11  Pickering,  97 ;  Summers  v.  Vaughan,  35  Ind.  323 ; 
Groetzinger  v.  Kahn,  166  Pa.  578 ;  Shisler  v.  Baxter,  109  Pa. 
443;  Selser  v.  Roberts,  106  Pa.  242;  Towell  v.  Gatewood,  2 
Scammon  (111.),  22;  Whittaker  v.  Eastwick,  75  Pa.  229;  Fraley 
v.  Bispham,  10  Pa.  320 ;  Ryan  v.  Uhner,  108  Pa.  832;  Ulmer 
V.  Ryan,  187  Pa.  309;  McFarland  v.  Newman,  9  Watts,  66. 

A.  Leo  Weil^  with  him  C.  M.  Thorp^  for  appellee. 
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Opinion  by  Rice,  P.  J.,  July  16, 1896 : 

1.  The  proof  of  the  contract  out  of  wliich  this  litigation  arose 
consists  wholly  of  letters  and  telegrams  which  passed  between 
tlie  parties.  The  plaintiff,  who  is  a  dealer  in  old  rails,  scrap 
iron  and  metals  at  Cincinnati,  made  an  offer  to  the  defendant, 
who  is  an  iron  and  steel  broker  at  Pittsburg,  to  sell  him  eighty 
tons  of  thirty-five  pound  relaying  iron  rails  with  splice  bars  at- 
tached, for  119.00  per  ton  at  Cincinnati,  subject  to  demand 
draft  with  bill  of  lading  attached.  On  July  24,  1894,  the 
defendant  telegraphed  in  reply  to  this  offer:  "Ship  the  re- 
layers  to  Jacksonville,  Fla.,  and  secure  us  the  lowest  rate  of 
freight.  Our  conditions  are  for  quick  shipment.  Particulars 
by  letter."  On  the  same  date  the  plaintiff  replied :  "  We  have 
your  telegram  of  even  date  and  await  your  further  commands 
in  regard  to  the  iron  relayers."  We  quote  these  telegrams  in 
full,  because  it  is  earnestly  argued  by  the  plaintiff's  counsel 
that  the  defendant's  telegram  completed  the  contract,  and  that 
any  assertion  of  quality  by  the  plaintiff  afterwards,  even  if  it 
would  amount  to  a  warranty  had  it  been  made  earlier,  could 
not  be  enforced  as  a  warranty  then,  because  not  being  a  part 
of  the  original  contract  of  sale  it  was  based  on  no  consideration. 
The  cases  cited  sustain  the  proposition  that  the  waiTanty  must 
be  upon  the  sale,  and  that  any  subsequent  or  collateral  contract 
of  warranty  must  arise  from  an  express  promise  to  warrant, 
and  that  upon  a  new  consideration  distinct  from  that  of  the  sale 
itself:  Hogins  v.  Plympton,  11  Pick.  97 ;  Summers  v.  Vaughan, 
35  Ind.  323.  It  is  not  necessary  to  discuss  this  general  rule  or 
the  exceptions  to  it,  for  it  is  manifest  that  it  can  apply  only  to 
a  case  where  the  conti-act  is  complete,  where  there  has  been  a 
full  meeting  of  minds  upon  all  the  terms  of  the  contract.  To 
constitute  a  contract  the  acceptance  of  the  offer  must  be  abso- 
lute and  identical  with  the  terms  of  the  offer.  If  one  offers 
another  to  do  a  definite  thing,  and  that  other  person  accepts 
conditionally,  or  introduces  a  new  term  into  the  acceptance,  his 
answer  is  either  a  mere  expression  of  willingness  to  treat,  or 
it  is  in  effect  a  counter  pix)posal.  This  is  elementary  law. 
Now  two  things  are  apparent ;  first,  that  the  defendant's  tele- 
gram did  not  contain  all  the  terms  and  conditions  upon  which 
he  accepted  the  plaintiff's  offer ;  second,  that  the  plaintiff  did 
not  understand  tiiat  it  did.     They  were  contained  in  the  letter 
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which  was  referred  to  in  the  telegram,  and  which  the  plaintiff 
awaited.  The  letter  is  to  be  read  as  if  it  were  a  part  of  the 
telegram.  The  two  taken  together  show  the  terms  and  condi- 
tions upon  which  the  defendant  was  willing  to  take  the  rails. 
In  his  letter  of  the  same  date  the  defendant  says  amongst  other 
things :  "  Of  course  we  understand  these  are  first  class  relaying 
rails  and  that  splice  bars  are  with  them.  If  this  arrangement 
is  not  satisfactory  let  us  know,  but  we  count  on  your  rails,  as 
we  have  taken  the  order.  Please  hurry  the  shipment  forw'ard 
as  soon  as  possible."  This  was  the  same  as  saying :  "  I  accept 
your  offer  understanding,  or  upon  condition,  that  they  are  first 
class  relaying  rails."  If  the  plaintiff  did  not  understand  his 
offer  in  the  same  way,  or  if  he  was  not  willing  to  be  bound  by 
the  defendant's  construction  of  it,  or  to  accede  to  the  latter's 
terms,  treating  them  as  a  new  proposal,  he  should  have  said  so. 
It  is  said  that  he  might  have  kept  silent  and  then  he  would  not 
have  been  bound  by  anything  contained  in  the  letter.  We  do 
not  agree  to  tliis.  Silence  under  such  circumstances  would 
have  been  equivalent  to  express  assent.  The  law  will  not  allow 
a  man  to  make  or  accept  a  promise  which  he  knows  that  the 
other  party  understands  in  a  different  sense  from  that  in  which 
he  understands  it  himself.  But  the  plaintiff  did  not  keep  si- 
lent. He  wrote  in  reply :  "  The  rails  are  all  A  No.  1  and  we 
have  just  sold  a  few  days  back  some  of  them  to  a  railroad  com- 
pany who  were  highly  pleased  with  them."  Then  as  if  to  pro- 
vide against  a  contingency  to  which  we  shall  hereafter  refer, 
he  says :  "  We  beg  to  say  that,  although  we  do  not  anticipate 
any  trouble,  we  wish  to  advise  you  that  we  will  not  allow  our- 
selves to  be  held  for  any  difference  your  party  may  find  or 
claim ;  we  know  the  rails  that  we  are  giving  you  and  that  they 
are  first  class."  Here  was  introduced  something  into  the  nego- 
tiation that  had  not  been  mentioned  before,  and  on  the  follow- 
ing day  the  defendant  replied :  "  Replying  to  your  favor  of  the 
25th  we  note  that  you  say  the  rails  are  A  No.  1.  These  people 
are  not  hard  to  please  and  we  are  sure  if  the  rails  are  as  you  state 
there  will  be  no  complaint,  but  we  want  good  rails,  as  we  had 
hard  work  to  get  them  to  take  iron,  they  preferring  steel.  .  .  . 
It  is  a  mining  company  and  if  we  give  them  satisfaction  they 
are  going  to  lay  considerable  more  track  and  we  have  a  good 
show  to  get  the  orders."     This  gave  the  plaintiff  distinct  notice 
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that  the  rails  were  being  bought  for  use  and  that  it  was  highly 
material  to  the  defendant  that  they  should  be  of  the  kind  and 
quality  represented.  The  plaintiff  then  replied:  "We  know 
the  rails  to  be  No.  1,  but  if  there  is  anyone  whom  you  would 
like  to  inspect  the  rails,  it  is  satisfactory  to  us."  Then,  as  if 
for  the  purpose  of  showing  that  inspection  would  be  needless 
he  continues :  "  They  have  never  been  run  over,  but  have  been 
lying  awaiting  to  be  laid  for  some  time  when  the  street  car 
company  decided  to  use  a  heavier  section."  The  defendant 
did  not  inspect  or  have  them  inspected  and  subsequently  the 
plaintiff  shipped  sixty-six  tons  of  rails  to  Florida  as  directed. 

This  is  an  action  on  a  draft  for  8747.07  drawn  for  part  of  the 
price  and  accepted  by  the  defendant,  before  he  was  informed 
that  the  rails  were  not  of  the  kind  and  quality  represented  and 
contracted  for  in  the  foregoing  negotiations. 

In  determining  what  the  terms  of  the  conti-act  were  we  are 
of  opinion  that  the  whole  of  this  correspondence  should  be  taken 
into  consideration  but,  at  all  events,  it  is  very  clear  that  it  was 
not  a  fully  completed  contract  when  the  defendant's  telegram 
of  July  24th  was  sent  and  received.  The  letter  following  it 
and  the  plaintiff's  reply  are  part  of  the  negotiations  which  led 
up  to  the  contract  and  are  not  mere  gratuitous  assertions  made 
afterwards.  Thus  viewing  the  evidence  we  hold  that  the  learned 
judge  was  clearly  right  in  instructing  the  jury  that  "  the  terms 
of  sale  agreed  upon  by  the  parties  was  that  the  plaintiff  was  to 
furnish  to  the  defendant  sixty-six  tons  of  thirty-five  pounds  to 
the  yard,  A  No.  1,  first  class  relaying  rails  on  board  cars  for 
shipment  to  Ocala,  Florida,  and  it  was  understood  by  all  that 
they  were  to  be  used  in  laying  track  for  a  railway,  and  were 
not  for  scrap." 

2.  Having  ascertaiaed  what  the  contract  was,  let  us  inquire 
whether  there  was  a  breach.  As  we  have  seen,  the  plaintiff 
delivered  iron  rails  which  were  used,  therefore,  it  13  argued 
that  they  were  reasonably  fit  for  the  use  for  which  they  were 
purchased,  and  that  the  jury  should  have  been  so  instructed. 
This  does  not  follow.  Stress  of  circumstances  may  compel  a 
man  to  use  an  article  which  ia  not  reasonably  fit  for  use.  There 
was  evidence  that  the  defendant's  vendee  was  under  such  com- 
pulsion. But  however  that  may  have  been,  the  fact  that  the 
rails  could  be  and  were  used  is  not  conclusive  of  the  question 
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\7hether  they  were  reasonably  fit  for  use.  There  was  ample 
evidence  to  warrant  a  jury  in  finding — if  under  the  law  the 
question  was  to  be  submitted  to  them — that  the  rails  were  not 
A  No.  1  or  first  class  relaying  rails,  but  were  of  a  much  inferior 
grade,  indeed  that  they  were  not  reasonably  fit  for  use.  It  is 
claimed  that  this  was  a  mere  representation  of  quality  and  not 
a  warranty;  and  that  therefore  in  the  absence  of  fraud  the  de- 
fendant was  not  entitled  to  damages. 

It  may  be  conceded  that  in  the  sale  of  a  chattel  there  is  no 
implied  warranty  of  quality,  i.  e.  the  goodness  of  the  thing. 
The  purchaser  must  use  his  own  judgment,  or  if  he  is  not  will- 
ing to  use  his  own  judgment,  he  must  see  that  the  terms  of  the 
contract  secure  to  him  what  he  wants.  If  the  subject  of  this 
contract  had  been  simply  iron  relaying  rails  there  would  have 
been  no  implied  warranty  that  they  were  first  class  relaying 
rails.  But  the  plaintiff  promised  to  deliver  and  the  defendant 
promised  to  pay  for  iron  rela3dng  rails  of  a  particular  grade  and 
quality,  known  in  the  market  as  first  class  or  A  No.  1.  The 
defendant  endeavored  to  secure  to  himself  by  the  terms  of  the 
contract  the  thing  he  wanted.  To  say  that  the  terms  of  tliis 
contract  were  complied  with  by  the  delivery  of  rails  of  an  infe- 
rior grade  and  quality  is  to  ignore  the  rules  of  fair  dealing  which 
a  layman  would  suppose  ought  to  govern  such  a  transaction, 
and  which  fortunately  do  govern  according  to  numerous  decis- 
ions of  our  courts  in  well  considered  cases.  In  Warren  v.  Phila. 
Coal  Co.,  83  Pa.  437,  Mr.  Justice  Woodward,  after  comment- 
ing on  the  common  law  rule  that  there  is  no  warranty  of  quality 
implied  in  the  sale  of  a  chattel,  said :  "  Nothing  in  the  common 
law  rule  on  this  subject  stands  in  the  way  of  a  contract  stipula- 
tion as  to  quality  between  a  vendor  and  purchaser.  ...  To 
constitute  an  express  warranty  no  special  form  of  words  is  requi- 
site. The  word  warrant  though  it  is  the  one  generally  used, 
is  not  so  technical  that  it  may  not  be  supplied  by  others.  It  is 
enough  if  the  words  used  are  not  dubious  or  equivocal,  and  if  it 
appears  from  the  whole  evidence  that  the  affirmant  intended  to 
warrant,  and  did  not  express  a  mere  matter  of  judgment  or  opin- 
ion :  Jackson  v.  Wetherill,  7  S.  &  R.  480.  A  contract  to  de- 
Uver  goods  of  a  quality  as  well  as  a  species  defined  and  fixed  is 
as  capable  of  enforcement  as  any  other  contract."  Applying 
tie  principle  to  a  case  where  a  quantity  of  ore  was  sent  to  be 
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tried  and  was  tried  for  a  specific  purpose,  was  found  satisfactory 
for  that  purpose,  and  the  plaintififs  agreed  to  deliver  ore  of  the 
same  quality,  Judge  Trunkey  said:  "Nothing  less  fills  the 
measure  of  the  agreement.  It  is  unnecessary  to  say  whether  the 
stipulation  is  a  warranty  or  condition,  it  is  a  term  of  the  con- 
tract and  if  broken  by  the  plaintiffs  they  are  liable  for  the 
breach : "  Mining  Co.  v.  Jones,  108  Pa.  55.  Following  in  the 
same  line  are  Whitehall  Mfg.  Co.  v.  Wise  Bros.,  119  Pa.  484, 
where  the  subject  of  the  sale  was  a  carload  of  "  No.  3  siding," 
and  the  lumber  delivered  was  of  an  inferior  grade :  Holt  v.  Pie, 
120  Pa.  440,  where  the  lumber  ordered  was  ''good  sound  hem- 
lock : "  Halloway  v.  Jacoby,  120  Pa.  583,  where  the  defend.ant 
offered  by  letters  to  sell  a  carload  of  com,  and  the  plaintiff 
replied :  "  we  will  give  53  cents  per  bushel,  provided  it  is 
good,  salable  com:"  Prattv.  Paules,  4  Atl.  72,  where  the  sub- 
ject of  the  contract  was  "  No.  1  slate  free  from  scabs  and  gray- 
backs  : "  P.  &  R.  C.  &  I.  Co.  V.  Hoffman,  4  Atl.  848,  where  the 
tiling  contracted  for  was  "  truck  bars,  quality  strictly  neutral." 
All  of  these  cases  are  considered  at  length  in  the  case  of  Groet- 
zinger  v.  Kahn,  165  Pa.  578,  where  the  subject  of  the  negotia- 
tions was  "  thoroughly  tanned  leather." 

All  of  the  authorities  agree  that  there  is  an  implied  warranty 
that  the  article  delivered  shall  correspond  in  specie  with  the 
commodity  sold,  unless  there  are  facts  and  circumstances  to 
show  that  the  purchaser  took  upon  himself  the  task  of  deter- 
mining not  only  the  quality  of  the  article  but  the  kind  he  pur- 
chased. Certainly  the  contract  under  consideration  would  not 
have  been  complied  with  by  a  delivery  of  wooden  rails  or  of 
iron  rails  that  could  not  be  relayed ;  why  should  the  term  "  iron  " 
or  "•  relaying  "  be  regarded  as  any  more  essentially  descriptive 
of  the  thing  contracted  for  than  the  words  "  first  class  A  No.  1." 
It  was  that  kind  of  rails  that  the  plaintiff  undertook  to  deliver 
and  the  defendant  to  pay  for.  If  we  are  right  in  holding  tliat 
this  was  the  undertaking  there  is  no  difficulty  in  distinguishing 
the  case  from  that  class  of  cases  in  which  it  is  held  that  a  war- 
ranty is  not  implied  from  mere  representations  of  a  seller  made  in 
praise  and  commendation  of  his  wares.  It  is  not  alwaj-s  easy 
to  draw  the  line  and  determine  whether  a  case  belongs  to  that 
class  or  to  the  class  of  those  above  cited,  but  we  are  clearly  of 
opinion  that  this  case  belongs  to  the  latter  class  and  is  governed 
by  the  principles  enunciated  in  Warren  v.  Phila.  Coal  Co.,  supra. 
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3.  Under  the  circumstances  of  this  case  the  defendant  was 
not  estopped  from  setting  up  a  claim  for  damages  by  his  failure 
to  redeliver  the  rails.  Where  there  is  a  warranty  a  redelivery 
is  not  necessary :  Borrekins  v.  Bevan,  3  R.  23 ;  Halloway  v. 
Jacoby,  120  Pa.  583.  In  a  number  of  instances  it  has  been 
held  that  statements  descriptive  of  the  subject-matter  if  in- 
tended as  a  substantive  part  of  the  contract  will  be  regarded 
in  the  first  instance  as  conditions  on  the  failure  of  which  the 
other  party  may  repudiate  in  toto,  by  a  refusal  to  accept  or  a 
return  of  the  article,  if  that  be  practicable,  or  if  part  of  the 
consideration  has  been  received  and  rescission  therefore  has 
become  impossible,  such  representations  change  their  character 
as  conditions  and  become  warranties  for  the  breach  of  which 
an  action  will  lie  to  recover  damages.  The  rule  of  law  is  thus 
stated  by  Williams,  J.,  in  Behn  v.  Bumess,  3  B.  &  S.  755,  as 
established  on  principle  and  sustained  by  authority:  Wolcott 
V.  Mount,  36  N.  J.  L.  262.  Where  the  article  has  not  been 
returned  the  measure  of  damages  ordinarily  is  the  difference 
between  the  value  of  the  article  delivered  and  the  value  of  the 
article  agreed  to  be  delivered :  Seigworth  v.  LefiEel,  76  Pa.  476 ; 
Himes  v.  Kiehl,  154  Pa.  190.  If  the  value  of  the  rails  agreed 
to  be  delivered  was  $1,247.07  of  which  $500  had  been  paid,  and. 
the  actual  value  of  the  rails  delivered  was  $447  the  defendant's 
damages  under  the  general  rule  above  stated  would  be  $800  and 
therefore  he  would  have  had  a  complete  defense  to  the  suit  on 
the  draft  for  $747.07  and  would  have  been  entitled  to  a  certifi- 
cate in  his  favor  for  $52.93  with  interest.  But  under  the  in- 
structions of  the  court  contained  in  the  answer  to  the  defendant's 
third  point,  he  was  allowed  to  recover  in  addition  the  sum  of 
$139.71,  the  expenses  of  his  trip  to  Florida.  The  learned  judge 
went  farther  than  an  affirmance  of  the  point  required  and  said  : 
"  Under  the  circumstances  of  this  transaction  and  the  necessity 
of  a  trip  to  Florida  to  prevent  a  total  loss,  the  expenses  so  in- 
curred ought  to  be  taken  into  your  consideration  as  a  reasonable 
element  of  the  damages  sustained  by  the  defendant."  This 
mstruction  had  a  tendency  to  mislead  because  it  seems  to  assume 
the  necessity  of  a  trip  to  Florida  to  prevent  a  total  loss,  which 
under  the  view  of  the  case  most  favorable  to  the  defendant  was 
a  question  of  fact  for  the  jury.  But  how  was  the  plaintiff  bound 
by  or  affected  by  the  arrangement  which  the  defendant  made 
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with  bifi  vendee?  He  did  not  authorize  the  trip  and  never 
promised  to  pay  the  expense.  His  letters  of  August  24  and 
August  29  were  written  after  the  defendant  had  of  his  own 
volition  decided  to  go  to  Florida  and  cannot  be  construed  as 
a  direction  to  go  on  the  plaintiffs  behalf  or  a  promise  to  pay 
the  expense.  Furthermore  the  plaintiff  had  expressly  stipulated 
in  his  letter  of  July  26  heretofore  quoted  that  he  would  not 
answer  for  any  difference  the  defendant's  vendee  might  find  or 
claim.  He  was  bound,  as  we  have  seen,  to  make  good  any  dif- 
ference in  value  between  the  rails  ordered  and  the  rails  delivered, 
and  this  under  the  contract  was  the  extent  of  his  liability.  He 
was  careful  to  assume  no  other.  He  did  not  warrant  that  they 
would  be  accepted  by  the  defendant's  vendee.  He  dealt  only 
with  the  defendant  and  is  not  responsible  for  expenses  incurred 
by  the  latter  in  adjusting  the  difference  between  himself  and 
another.  We  are  of  opinion,  therefore,  that  the  court  erred  in 
permitting  the  defendant  to  recover  those  expenses  in  addition 
to  the  difference  in  value  between  the  rails  contracted  for  and 
the  rails  delivered.  The  error  does  not  require  a  reversal  of 
the  judgment.  It  can  be  corrected  by  deducting  the  amount 
erroneously  allowed. 

It  is  argued  with  much  force  and  plausibility  by  th^  appel- 
lee's counsel  that  the  warranty  is  established  by  the  admissions 
in  the  pleadings.  In  the  view  taken  by  the  court  below  and 
by  us  of  the  contract  as  established  by  the  correspondence  it  is 
unnecessary  to  consider  that  question,  and  the  admission  of  the 
evidence  specified  in  the  first  assignment  of  error  was  harmless, 
even  if  erroneous. 

All  of  the  questions  raised  by  the  appeal  have  been  passed 
on  and  separate  discussion  of  each  assignment  of  error  is  not 
required. 

The  fifteenth  assignment  of  error  is  sustained,  and  the  judg- 
ment is  reduced  from  $209.34  to  $67.45  as  of  February  20, 
1896.  The  other  assignments  of  error  are  overruled  and  as 
thus  modified  the  judgment  is  afiSrmed. 

WiCKHAM,  J.,  dissents,  on  the  ground  that  there  was  no 
suflBcient  proof  of  a  warranty  on  the  part  of  the  appellant. 
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William  Wright  v.  The  Monongahela  Natural  Gas 
Company,  Appellant. 

Ckmtract— Ambiguity — Construction  by  parUea— (Question  for  jury. 

The  parties  to  a  contract,  where  there  may  be  some  ambiguity,  always 
have  a  right  and  can  put  their  own  construction  upon  their  own  lease,  and 
it  is  a  proper  question  to  submit  to  the  jury  whether  both  parties  agree  to 
such  a  mutual  construction,  and  the  jury  so  finding  should  adopt  such  con- 
struction as  its  own. 

Evidence — Parol  evidence  to  define  position  of  parties. 
It  is  the  dictate  of  common  sense,  and  therefore  a  rule  of  law,  that  eveiy 
written  instrument  is  to  be  interpreted  according  to  the  subject-matter,  and 
the  distinction  is'  too  often  lost  sight  of  between  evidence  to  alter  the 
language  of  a  written  instrument,  which  is  inadmissible,  and  evidence  to 
define  the  position  of  the  paities  and  the  nature  and  condition  of  the  sub- 
ject contracted,  about  which  evidence  is  admissible. 

Oi-al  evidence  will  be  received  which  does  not  contradict  the  writing, 
but  only  makes  clear  by  the  acts  of  the  paities  how  they  interpret  it.  A 
lessee  defended  against  a  lease  on  the  ground  that  it  was  so  unintelligible 
and  so  ambiguous  as  to  be  void.  Eeld^  That  evidence  was  properly 
admissible  of  the  acts  of  the  pai*ty  as  tending  to  show  a  mutual  construc- 
tion acquiesced  in  by  both  parties. 

CofUracts — Construction — Reasonable  Ume, 

When  parties  agree  that  a  thing  shall  be  done  and  no  time  is  specified 
in  which  it  is  to  be  completed,  the  law  presumes  that  a  i*easonable  time 
will  be  given  considering  the  nature  of  the  business. 

Argued  April  21, 1896.  Appeal,  No.  80,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Aug.  T^ 
1893,  No.  96,  on  verdict  for  plamtiff.  Before  Rice,  P.  J.,  Wn-- 
LABD,  WiCKHAM,  Beaveb,  Reedbe,  Oelady  and  Smith,  J  J. 
Affirmed. 

Assumpsit  on  lease.  Before  MoIlvaine,  P.  J.  Verdict  for 
plaintiff  for  $169.10. 

The  following  facts  were  stated  in  the  opinion  of  the  Superior 
Court. 

On  March  12, 1890,  the  plaiatifE  leased  his  farm,  containing 
one  hundred  and  eight  acres  to  James  B.  Oliver,  for  the  pur^ 
pose  and  with  the  exclusive  right  of  drilling  and  operating  for 
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petroleum  and  gas.  No  well  was  drilled,  but  the  rental  was 
paid  for  two  quarters  which  extended  the  lease  until  Septem- 
ber 12, 1890,  when  it  was  declared  forfeited  by  the  lessor  for 
nonpayment  of  rent.  On  October  11,  1890,  a  new  writing 
dated  September  12, 1890,  was  executed  and  a  quarter  rent  paid 
from  the  earlier  date,  to  cover  the  lost  ground  from  the  old 
lease  as  stated  by  defendant's  representative.  This  lease  was 
assigned  to  the  defendant  company  and  the  rent  under  it  was 
paid  to  the  plaintiff  as  it  became  due,  to  date  of  June  12, 1892. 
Suit  was  instituted  to  recover  the  rent  to  date  of  June  26, 1893, 
and  a  verdict  returned  for  $169.10. 

Appellant  contends  that  the  covenant  in  the  second  lease, 
"  it  is  further  agreed  that  the  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part  for  further  delay  an  annual  rental 
of  two  dollars  per  acre  on  the  said  premises  from  the  time  above 
specified  for  drilling  a  well  until  such  well  shall  be  drilled  "  is 
unintelligible,  and  so  ambiguous  as  to  render  the  lease  void. 

In  addition  to  the  facts  as  stated  above  by  the  Superior 
Court  the  record  showed  the  following  offer  of  evidence : 

William  Wright,  the  plaintiff,  being  on  the  stand,  and  hav- 
ing testified  there  was  a  lease  upon  his  farm  in  1890  for  oil  and 
gas  purposes,  and  having  identified  exhibit  A  2  as  a  copy  of 
that  lease,  it  is  now  proposed  to  ask  him  what,  if  anything,  was 
done  by  the  lessee  or  holder  of  the  lease  in  the  way  of  operating 
for  oil  and  gas  under  that  lease,  and  if  no  operations  were  had 
whether  the  rental  was  paid,  and  if  so,  to  what  time ;  this  to  be 
followed  by  evidence  that  the  company  paid  the  rental  under 
the  lease  until  September,  1890,  when  they  made  default  and 
the  lessee  declared  the  lease  forfeited ;  this  to  be  followed  by 
evidence  that  an  agent  of  the  company  then  came  to  the  wit- 
ness and  secured  from  him  another  lease  on  his  land,  dating  the 
lease  back  to  connect  it  with  the  time  when  the  default  was 
made  in  the  first  lease ;  and  that  to  be  followed  by  evidence 
that  the  company  thereupon  paid  the  rental  in  default  on  the 
first  lease,  and  continued  to  pay  rental  under  the  second  lease 
until  default  was  made  in  June,  1892  ;  this  to  connect  the  two 
leases  together  to  show  that  they  form  part  of  one  transaction, 
and  to  explain  to  the  court  and  jury  the  language  in  the  lease 
upon  which  suit  is  brought. 
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Objected  to  as  irrelevant  and  incompetent  for  the  reason 
that  no  acts  done  by  the  company  under  the  tirst  lease  can  be 
used  as  shedding  any  light  upon  the  proper  construction  of  the 
language  used  in  the  second  lease ;  and  second,  as  irrelevant 
and  incompetent  generally.  Objection  overruled.  Exception 
to  defendant.  [1] 

The  court  charged  the  jury,  inter  alia,  as  follows : 
We  think,  however,  that,  taking  the  whole  lease  together 
and  the  subject-matter  of  the  contract,  and  what  the  parties 
contracting  were  presumed  to  know  concerning  the  business 
that  they  were  contracting  about,  this  lease  means  this :  That 
the  second  party  was  to  pay  $2.00  an  acre  for  the  further  or 
unnecessary  delay — delay  further  than  was  necessary — ^in  drill- 
ing a  well,  and  the  time  from  which  that  was  to  be  estimated 
was  the  time  above  specified,  September  12, 1890.  [2] 
«««««««« 
Now,  the  plaintiff  claims  that  Mr.  Huffman,  as  the  agent 
of  the  second  party  to  this  lease,  paid  tliis  first  quarter's  rental, 
and  says  that  the  delay  that  is  referred  to  here  is  the  delay  in 
not  drilling  a  well  upon  the  first  lease,  and  that  the  sight  cbraft 
drawn  by  the  agent  of  the  company  was  honored  by  them,  and 
they  afterwards  continued  to  pay  rental  upon  a  lease  that  is  not 
in  suit  for  a  period  of  about  three  years ;  that  is,  they  paid  the 
rental  up  to  June  12,  1892.  Now,  if  you  are  satisfied  from  the 
evidence  that  that  was  the  understanding  of  these  parties,  that 
was  the  construction  they  put  upon  this  covenant,  then  that  will 
be  binding  upon  both  of  them  and  the  plaintiff  will  be  entitled  to 
recover  the  rental  that  is  admittedly  overdue  and  unpaid,  from 
June  12, 1892,  up  until  the  time  the  suit  was  brought.  [3] 

Error%  assigned  were,  (1)  admission  of  testimony  of  the  plain- 
tiff, reciting  same ;  (2,  8)  error  in  portions  of  the  charge,  recit- 
ing same ;  (4)  refusal  of  binding  instructions  for  defendant. 

R.  W.  Irwin^  for  appellant. — The  admission  of  evidence  to 
explain  ambiguities  is  confined  to  such  ambiguities  as  are 
latent :  2  Wharton  on  Evidence,  sec.  956  and  957 ;  Saunder- 
son  V.  Piper,  5  Bing.  N.  C.  425;  GriflBth  v.  Furry,  30  lU.  251; 
McDermott  v.  Ins.  Co.,  8  S.  &  R.  606 ;  Clarke  v.  Lancaster, 
36  Md.  196, 
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It  is  only  where  the  contract  is  susceptible  of  more  than  one 
reasonable  interpretation  that  parol  evidence,  including  the 
acts  of  the  parties  and  the  construction  which  they  seem  to 
have  placed  upon  the  contract  by  their  acts,  is  admissible  to 
aid  in  the  interpretation  of  the  contract :  Garard  v.  Mononga- 
hela  CoUege,  114  Pa.  337 ;  Ins.  Co.  v.  Dell,  35  Md.  89 ;  Rail- 
road Co.  V.  Trimble,  10  Wall.  367 ;  Fogg  v.  Ins.  Co.,  10  Cush. 
337 ;  ToplifE  v.  ToplifE,  122  U.  S.  121. 

«7.  H.  Murdoch^  for  appellee. —  "Every  agreement  is  to  be 
interpreted  and  construed  with  reference  to  the  circumstances 
under  which  the  parties  contract : "  Callen  v.  Hilty,  14  Pa. 
288;  Church  v.  Clime,  116  Pa.  150;  1  Greenleaf  on  Evi- 
dence, sec.  287 ;  Patterson  v.  Graham,  164  Pa.  234 ;  Berridge 
V.  Glassey,  112  Pa.  442.  "  The  acts  of  the  parties  performed 
under  a  written  contract  will  be  given  effect  to  by  the  court  as 
placing  a  construction  upon  the  contract :  Lyles  v.  Lescher,  7 
West.  Rep.  51 ; "  3  Am.  &  Eng.  Ency.  of  Law,  868 ;  Pratt  v. 
Campbell,  24  Pa.  186.  Covenants,  like  all  other  contracts, 
are  to  be  construed  according  to  the  intention  of  the  parties  as 
nearly  as  the  words  will  permit;  and  there  ]a  no  surer  guide  to 
the  understanding  and  intentions  of  the  parties,  when  words 
are  equivocal,  than  their  acts  and  declarations  under  the  agree- 
ment, called  commonly  its  contemporaneous  construction :  Coal 
and  Nav.  Co.  v.  Harlan,  27  Pa.  439;  Topliff  v.  Topliff,  122 
U.  S.  121 ;  Chicago  v.  Sheldon,  9  WaU.  54. 

The  old  common  law  rule  relied  upon  by  the  appellant's 
counsel  finds  its  strongest  support  in  this  state  in  the  case  of 
McDermott  v.  Insurance  Co.,  3  S.  &  R.  604 ;  but  that  that  is  no 
longer  the  law  in  Pennsylvania  is  clearly  established,  among 
others,  by  the  following  cases:  Chalfant  v.  Williams,  35 
Pa.  212 ;  MiUer  v.  Fichthom,  31  Pa.  252 ;  Steamboat  Co.  v. 
Brown,  54  Pa.  77 ;  Graver  v.  Scott,  80  Pa.  93 ;  Kostenbader 
V.  Peters,  80  Pa.  438 ;  Smith  v.  Insurance  Co.,  89  Pa.  287 ; 
Selden  v.  Williams,  9  Watts,  9 ;  1  Am.  &  Eng.  Ency.  of  Law, 
528,  note. 

Opinion  by  Oblady,  J.,  July  16, 1896'  (after  stating  the 
facts  as  recited  in  the  above  statement  of  facts)  : 
Inspection  of  the  second  lease  shows  that  the  parties  deliber- 
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ately  intended  to  effect  a  contract  by  a  writing  in  a  legal  form. 
It  was  signed  and  sealed  by  the  lessor  in  presence  of  the  person 
acting  for  the  lessee  and  acknowledged  before  a  justice  of  the 
peace.  A  printed  form  was  used  and  the  blanks  were  filled  in 
to  express  the  intention  of  the  parties.  The  evidence  oral  and 
m  writing  shows  that  until  June  12, 1892,  the  parties  interested 
acted  upon  the  lease  by  the  payment  of  the  rent  due  thereunder 
as  if  they  had  so  framed  it  as  to  express  their  understanding. 
The  jury  was  instructed,  "  We  think  that  taking  the  whole  lease 
together  and  the  subject-matter  of  the  contract,  and  what  the 
parties  contracting  were  presumed  to  know  concerning  the 
business  that  they  were  contracting  about,  this  lease  means  this : 
that  the  second  party  was  to  pay  $2.00  an  acre  for  the  further 
and  unnecessary  delay— delay  further  than  was  necessary  in 
drilling  a  well,  and  the  time  from  which  that  was  to  be  esti- 
mated was  the  time  above  specified,  September  12,  1890." 
Where  parties  agree  that  a  thing  shall  be  done  and  no  length  of 
time  is  specified  in  which  it  is  to  be  completed,  the  law  presumes 
that  a  reasonable  time  will  be  given,  considering  the  nature  of 
the  business.  The  parties  to  the  contract  where  there  may  be 
some  ambiguity,  always  have  a  right  and  can  put  their  own  con- 
struction upon  their  own  lease ;  and  if  it  appears  to  the  jury 
that  that  construction  was  mutual  and  that  both  parties  agreed 
that  it  was  the  proper  construction,  although  it  might  not  be 
the  construction  the  court  would  adopt  on  an  inspection  of  the 
written  lease,  still  the  construction  of  the  parties  is  the  con- 
struction the  jury  should  take  in  a  suit  brought  upon  the  con- 
tract. 

The  words  used  in  the  contract  were  not  unmeaning.  They 
had  special  reference  to  the  subject-matter,  and  the  only  ques- 
tion of  doubt  was  as  to  the  application  of  the  words,  "  time 
above  specified  for  drilling  a  well."  The  ambiguity  was  not  in 
the  minds  of  the  parties  to  the  contract.  They  fully  under- 
stood it ;  had  executed  and  abandoned  a  prior  contract  in  rela- 
tion to  tiie  same  use  of  the  same  land,  and  had  again  met, 
contracted  and  acted  to  their  mutual  understanding.  It  was 
competent  under  the  present  lease  to  show  these  facts  by  parol 
as  the  paper  was  capable  of  being  construed  in  an  intelligible 
way  only  under  their  treatment  of  it. 

In  Patterson  v.  Graham,  164  Pa.  284,  it  is  said,  "  no  time  was 
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expressly  fixed  in  the  agreement  within  which  the  timber  was 
to  be  cut  and  removed.  But  the  intention  of  the  i)artie8  may 
be  ascertained  from  the  other  stipulations  in  the  agreement  and 
facts  dehors  the  agreement,  such  as  the  situation  of  the  parties, 
and  the  circumstances  surrounding  them  at  the  time  they  entered 
into  it" 

Evidence  of  payment  of  the  rent  under  the  second  lease  was 
received  without  objection,  and  the  court  properly  submitted  to 
the  jury  the  effect  to  be  given  to  these  acts  of  defendant  in  aid 
of  the  construction  of  the  doubtful  clause :  Pratt  v.  Campbell, 
2i  Pa.  186 ;  Whart.  on  Evidence,  sees.  941,  and  971. 

The  oral  evidence  received  did  not  contradict  the  writing,  but 
only  made  clear  by  the  acts  of  the  parties  how  they  had  inter- 
preted it:  Steamboat  Co.  v.  Brown,  54  Pa.  77. 

It  is  the  dictate  of  common  sense,  and  therefore  a  rule  of  law, 
that  every  written  instrument  is  to  be  interpreted  according  to 
the  subject-matter,  and  yet  the  nature  and  qualities  of  the 
subject-matter  are  seldom  fully  stated,  often  only  alluded  to  in 
the  writing.  Many  cases  might  be  cited  from  the  books  to  mark 
the  distinction,  too  often  lost  sight  of,  between  evidence  to  alter 
the  language  of  a  written  instrument  and  evidence  to  define  the 
position  of  the  parties,  and  the  nature  and  condition  of  the  sub- 
ject contracted  about.  So  long  as  parties  call  upon  courts  of 
justice  to  administer  their  contracts,  they  must  expect  them  to 
be  administered  as  nearly  as  may  be  according  to  the  very  in- 
tention and  understanding  that  were  present  in  the  minds  of 
the  parties  when  the  contract  was  signed,  and  to  this  end,  courts 
take  the  language  employed  and  apply  it  to  the  surrounding 
circumstances  exactly  as  they  believe  the  parties  applied  it : 
Bamhart  v.  Riddle,  29  Pa.  92 ;  Graver  v.  Scott,  80  Pa.  88 ; 
Irvin  V.  Irvin,  142  Pa.  -271. 

The  case  was  fairly  tried  in  the  court  below.  The  assign- 
ments of  error  are  not  sustained  and  the  judgment  is  affirmed. 


Digitized  by  VjOOQ  IC 


HENTZ  V.  SOMERSET  BOROUGH,  Appellant         225 
1896.]  Syllabus-Statement  of  Facts. 

Mary  Hentz  v.  The  Borough  of  Somerset,  Appellant. 

CorUribtUory  negligence— Sidewalk— Care  demanded  of  foot  passenger. 
The  reasonable  care  which  the  law  exacts  requires  travelers  on  the  foot- 
ways of  public  streets  to  look  where  they  are  going,  especially  when  they 
are  about  to  step  upon  the  crossing  of  an  intersecting  street  where  they 
are  bound  to  expect  that  the  continuity,  if  not  the  level,  of  the  pavement 
will  be  broken. 

The  plaintiflTs  evidence  disclosed  a  patent  defect  in  a  board  crossing  at 
the  intersection  of  a  street  known  to  plaintiff  and  which  had  been  there 
for  at  least  a  year.  The  plaintiff  was  accustomed  to  pass  this  crossing  con- 
stantly, and  while  doing  so  one  night  without  paying  any  attention  to  her 
going  stumbled,  fell  and  was  injured.  Held^  that  the  evidence  disclosed 
contributory  negligence  and  that  the  defendant  was  entitled  to  binding  in- 
structions. 

Argued  May  5,  1896.  Appeal,  No.  8,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Somerset  Co.,  on  verdict  for 
plaintiff.  Before  Rice,  P.  J.,  Willakd,  Wickham,  Beaveb, 
IIeeder,  Orlady  and  Smith,  JJ.    Reversed. 

Trespass  for  accident  on  sidewalk.  Verdict  for  plaintiff  for 
•775. 

The  following  facts  are  stated  from  the  opinion  of  the  Supe- 
rior Court : 

The  plaintiff,  while  walking  along  the  street  between  9  and 
10  o'clock  at  night  tripped  upon  one  of  the  planks  of  a  board 
street  crossing  and  stumbling  into  a  hole  in  the  board  walk 
some  twelve  feet  from  the  place  where  she  first  tripped,  fell 
and  dislocated  her  shoulder.  She  knew  of  the  hole  being 
there,  had  noticed  it  for  some  time  previous  to  her  injury,  per- 
haps a  year.  There  was  an  electric  light  near  the  place  but  the 
shadow  of  the  trees  was  thrown  upon  it.  She  frequently  passed 
at  this  point  and  knew  that  the  board  crossing  was  there.  She 
was  not  looking  at  the  pavement  but  "  was  looking  straight 
ahead."  She  testifies  "  I  did  not  look  for  any  object.  When  I 
go  down  the  pavement  I  expect  a  good  pavement."  The  cross 
walk  was  higher  at  both  ends  than  the  sidewalk  and  Mrs. 
Hicks,  one  of  the  plaintiffs  witnesses,  testifies  that  it  had  been 
Vol.  n— 15 
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in  tliis  condition  for  two  years.  The  plaintiff  during  this  time 
frequently  passed  over  this  sidewalk.  Mrs.  Hicks  says,  "  any 
one  could  have  noticed  that  the  planks  were  curled  up."  Dr. 
Louther,  another  of  plaintiff's  witnesses,  testified,  ^'  The  planks 
that  were  laid  across  the  crossing  were  capped  at  either  end  for 
three  or  four  inches."  Viola  Weimer,  another  of  plaintiff's  wit- 
nesses, said,  **  The  ends  of  the  planks  stood  up  three  or  four 
inches — anybody  going  along  there  in  daylight  would  notice  it." 
The  plaintiff  lived  on  the  same  street  on  the  same  side  upon 
which  this  crossing  was  laid.  She  was  accustomed  to  traveling 
this  pavement  for  twenty-one  years.  Yet  with  this  pavement 
in  this  condition  with  which  she  must  have  been  thoroughly 
familiar,  she  approached  it  without  looking  or  apparently  heed- 
ing where  she  stepped,  stumbled,  fell  and  sustained  this  injury. 

Error  a$Bigned  was  answer  to  defendant's  first  point,  which 
point  and  answer  were  as  follows : 

Under  all  the  evidence  in  the  case  the  verdict  of  the  jury 
mxist  be  for  the  defendant.  Answer :  We  cannot  so  instruct 
you.  The  point  requests  tis  to  withdraw  the  case  from  your 
consideration  and  to  direct  a  verdict  for  the  defendant.  We 
leave  it  to  you  on  all  the  evidence,  under  the  law  as  you  receive 
it  from  us. 

F,  J.  Kooser  of  Kooser  ^  Kooser^  for  appellant,  as  to  the 
question  of  contributory  negligence,  cited  Bums  v.  Bradford 
City,  137  Pa.  866.  The  authorities  required  travelers  to  "look 
where  they  were  going"  "to  use  their  faculties,"  "to  use  their 
eyes,"  and  that  they  must  see  what  they  are  boimd  to  see,  and 
that  a  foot  passenger  will  be  held  guilty  of  contributory  negli- 
gence in  walking  without  seeing  where  he  was  going :  Robb  v. 
ConnellBville,  137  Pa.  42 ;  Haven  v.  Bridge  Co.,  151  Pa.  620. 

TT.  H.  Ruppel  of  Coffroth  ^  RuppeU  for  appellee. — The  ques- 
tion of  contributory  negligence  in  this  case  was  for  the  jury : 
Kohler  v.  Pa-  R.  R.  Co.,  135  Pa.  346 ;  Ely  v.  Railway,  158  Pa. 
283;  Arnold  v.  Phila.  &  Reading  R.  R.  Co.,  161  Pa.  1 ;  Evans 
V.  City  of  Utica,  69  N.  Y.  166.  A  case  having  many  features 
in  common  with  the  present  case  and  which  establishes  the 
righl;  of  the  plaintiff  to  go  to  the  jury  is  tiiat  of  Altoona  v. 
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Lotz,  114  Pa.  238.  Whether  the  plaintiff  was  guilty  of  negli- 
gence contributing  to  the  accident  was  a  question  of  fact  for 
the  jury :  Shook  v.  Cohoes,  108  N.  Y.  648 ;  Evans  v.  Utica,  69 
N.  Y.  166. 

Opinion  by  Reeder,  J.,  July  16, 1896 : 

The  only  question  raised  by  the  assignment  of  error  is,  Was 
the  plaintiff  guilty  of  such  contributory  negligence,  as  disclosed 
by  her  t^timony,  as  to  have  made  it  the  duty  of  the  court  be- 
low to  affirm  the  point  submitted  by  the  defendant  asking  for 
binding  instruction  to  the  jury. 

(The  court  here  stated  the  facts  as  recited  in  above  state- 
ment.) 

The  plaintiff  lived  on  the  same  street  on  the  same  side  upon 
which  this  crossing  was  laid.  She  was  accustomed  to  traveling 
this  pavement  for  twenty-one  years.  Yet  with  the  pavement  in 
this  condition,  with  which  she  must  have  been  thoroughly  famil- 
iar, she  approached  it  without  looking  or  apparently  heeding 
where  she  stepped,  stumbled,  fell  and  sustained  this  injury. 

The  testimony,  adduced  by  the  plaintiff  herself,  shows  such 
contributory  negligence  that  the  defendant's  point  asking  the 
court  to  direct  a  verdict  for  the  defendant  should  have  been 
affirmed.  It  is  weU  established  that  any  one  knowing  of  a 
defect  in  a  sidewalk  is  bound  to  protect  himself  from  injury 
because  of  it,  if  it  can  be  done  by  the  exercise  of  ordinary  care 
and  prudence,  and  the  absence  of  such  prudence  and  care  is 
contributory  negligence.  A  greater  degree  of  care,  because  of 
the  increase  of  danger,  is  required  in  stepping  upon  all  cross- 
ings than  in  walking  along  a  continuous  and  uninterrupted 
sidewalk.  The  reasonable  care  which  the  law  exacts  requires 
travelers  on  the  footways  of  public  streets  to  look  where  they 
are  going ;  especially  when  they  are  about  to  step  upon  the 
crossing  of  an  intersecting  street,  where  they  are  bound  to 
expect  the  continuity,  if  not  the  level  of  the  pavement,  to  be 
broken :  Robb  v.  Connellsville  Boro.,  137  Pa.  42.  In  Dehn- 
hardt  v.  PhQadelphia,  15  W.  N.  C.  214,  it  was  said,  "  The  con- 
dition of  the  pavement  could  have  been  seen  if  she  had  given 
attention  to  it  ...  .  the  duty  of  vigilance  is  as  obligatory  on 
the  citizen  as  on  the  municipality."  In  Philadelphia  v.  Smith, 
23  W.  N.  C.  242,  tlie  Supreme  Court  held,  "that  the  plaintiff 
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could  not  recover  if  there  was  negligence  on  her  part  in  walk- 
ing without  seeing  where  she  was  going." 

In  Hill  V.  Tionesta  Twp.,  146  Pa.  11,  it  was  held  that  one 
who  undertakes  to  use  a  public  road  knowing  that  it  is  unsafe 
and  knowing  the  defects  that  make  it  so,  but  not  choosing  to 
avoid  them  although  he  could  do  so  by  taking  another  road, 
cannot  recover  against  the  township  for  an  injury  resulting  from 
such  defects.  It  is  useless  to  continue  citing  authorities  in  sup- 
port of  such  well  established  principles  of  law.  This  defect 
was  patent,  not  latent.  It  was  as  apparent  to  her  as  it  was  to 
every  other  citizen  of  that  community.  She  had  used  this 
street  for  twenty-one  years,  and  for  two  years  prior  to  the  injury 
it  was  as  defective  as  it  was  the  night  the  injury  occurred,  and 
this  was  as  apparent  to  her  as  it  was  to  any  other  passer-by,  yet 
she  not  only  passes  over  this  defective  part  of  the  street  at 
night  when  she  could  have  passed  on  either  side  of  it  or  upon 
the  other  side  of  the  street,  but  she  does  so  without  looking  at 
or  thinking  of  the  defective  sidewalk. 

There  can  be  no  doubt  that  this  is  contributory  negligence. 

Judgment  reversed. 


City  of  New  Castle,  Appellant,  v.  The  New  Castle  Elec- 
tric Company. 

Pracdieet  C.  P. — JudgmentforpafiofekUm. 

The  act  of  May  31,  1893,  P.  L.  185,  is  in  derogation  of  the  common  lav 
rule  that  there  can  be  but  one  judgment  in  a  single  suit,  and  should  be 
strictly  construed  so  as  to  apply  only  to  the  single  case  where  part  of  a 
plaintifiTs  claim  is  distinctly  admitted  to  be  due  and  no  defense  to  such 
part  is  alleged.  Where  there  is  a  defense  to  the  whole  claim  which  is 
obviously  good  in  part  and  the  court  cannot  enter  judgment  as  to.the  whole 
claim,  it  is  not  bound  to  enter  judgment  for  part  upon  a  motion  for  a  judg- 
ment for  the  whole,  although  the  afiSdavit  as  to  that  pait  presented  no 
sufficient  defense. 

Practice^  Super.  Ct.—Entry  of  judgment,  ftyr  part—Order  reserving  right 
to  proceed  for  balance. 

Where  a  udgment,  entered  for  portion  of  a  plaintiffs  claim,  was  not  the 
judgment  the  plaintiff  asked  for,  it  ought  not  to  debar  him  from  proceed- 
ing for  the  balance  of  the  claim.  Although  the  judgment  for  a  portion  of 
the  claim  may  have  been  imorovidently  entei*ed,  yet  when  the  defendant 
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does  not  complain  it  should  be  allowed  to  stand,  coupled  with  an  order 
permitting  plaintiff  to  proceed  for  the  recoveiy  of  the  balance.  Under 
anthority  of  sec.  YIII.  of  the  act  of  June  24,  1895,  P.  L.  212,  the  Superior 
Court  has  authority  to  make  such  an  order. 

Argued  May  11, 1896.  Appeal,  No.  28,  April  T.,  1896,  by 
plaintiff,  from  order  of  C.  P.  Lawrence  Co.,  Dec.  T.,  1894, 
No.  9,  on  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense,  entering  judgment  for  portion  of  the  claim  only.  Be- 
fore RiOB,  P.  J.,  WiLLAKD,  WiCKHAM,  Rbedbb,  Oblady  and 
Smith,  JJ.    Appeal  dismissed  and  judgment  modified. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense* 
Before  WAiiLACB,  P.  J.  Judgment  for  part  of  plaintiff's  claim 
for  1133.08. 

Plaintiff's  statement  claimed  a  license  tax  under  a  mimicipal 
ordinance  on  certain  poles  and  wires  erected  by  defendant  com- 
pany for  the  years  1892,  1893  and  1894,  amoimting  to  $313 
for  each  year  and  aggregating  $939. 

The  affidavit  of  defense  was  filed  to  the  whole  claim,  which 
as  to  $68.00  thereof  was  clearly  sufficient.  The  court  made  the 
role  absolute  as  to  part  of  the  claim  and  entered  judgment  as 
to  $133.08. 

Error  assiffned  was  not  entering  judgment  for  whole  amount 
of  plaintiff's  claim. 

A.  W.  Gardner^  for  appellant. 

S.  W.  Banay  of  Dana  ^  Long^  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  16, 1896 : 

Upon  the  plaintiff's  motion  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  the  court  granted  a  rule  to  show  cause 
and  subsequentiy  gave  judgment  for  a  part  of  the  plaintiff's 
demand.  This  was  virtually  a  refusal  of  judgment  for  the  resi- 
due. It  is  urged  that  the  statutes  give  no  appeal  to  the  plain- 
tiff from  such  a  judgment.  Prior  to  the  act  of  April  18, 1874 
(P.  L.  64),  there  was  no  appeal  or  writ  of  error  from  an  order 
refusing  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
The  purpose  of  that  act  was  to  reach  clear  cases  of  error  of  law 
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and  thxis  prevent  the  delay  of  a  trial.  To  refuse  judgment 
altogether,  and  to  refuse  judgment  for  part  of  the  claim  when 
the  plaintifE  is  entitled  to  judgment  for  the  whole,  are  equally 
within  the  mischief  which  the  act  was  passed  to  remedy.  We 
discover  nothing  in  its  language  warranting  a  construction  which 
will  prevent  the  plaintifE  from  appealing  in  either  case. 

But  where  the  plaintiff  has  moved  for  judgment  for  his  whole 
demand,  and  the  court  has  made  the  rule  absolute  as  to  part 
only,  may  the  plaintiff  appeal  and  assign  for  error  not  the 
refusal  to  enter  judgment  for  his  whole  demand,  but  only  the 
refusal  to  enter  judgment  for  other  parts  thereof  as  to  which 
the  court  adjudged  the  affidavit  sufficient.  Perhaps  the  ques- 
tion can  be  stated  more  clearly  in  this  way.  The  plaintiff's 
demand  was  for  $989.  An  affidavit  of  defense  was  filed  to  the 
whole  claim,  which  as  to  $68.00  thereof  was  clearly  sufficient. 
The  court  made  the  rule  absolute  as  to  part  of  the  claim  and 
entered  judgment  for  $133.  The  plaintiff  excepted  generally 
to  the  order,  and  on  appeal  assigns  for  error  the  refusal  to  enter 
judgment  for  $871 — the  difference  between  the  whole  claim  and 
the  amount  as  to  which  the  affidavit  was  clearly  sufficient.  It 
may  be  argued  with  much  force  that  so  far  as  the  right  of  appeal 
is  concerned  the  question  is  the  same  as  if  the  court  had  refused 
judgment  altogether,  for  if  the  plaintiff  was  clearly  entitled  to 
judgment  for  $871  and  the  court  refused  it  or  entered  judgment 
for  a  less  sum,  the  act  of  1874  is  broad  enough  in  terms  to  give 
an  appeal  for  the  correction  of  the  error.  But  be  that  as  it  may, 
was  the  plaintiff  clearly  entitled  to  judgment  for  $871  without 
releasing  or  withdrawing  the  residue  of  his  claim,  or  offering  so 
to  do?  These  questions  depend  upon  the  construction  of  the 
act  of  May  81,  1893  (P.  L.  185).  Two  views  have  been 
expressed  concerning  the  purpose  and  scope  of  this  act.  One 
is  that  it  was  intended  to  give  the  court  power  to  determine 
that  an  affidavit  which  goes  to  the  whole  claim  is  insufficient  as 
to  part,  and  to  give  judgment  for  that  part.  The  other  is  that 
it  was  simply  intended  to  settle  the  question  as  to  the  right  of 
a  plaintiff  to  take  judgment  for  and  coUect  an  amount  expressly 
admitted  to  be  due  without  prejudice  to  his  right  to  proceed  for 
the  recovery  of  the  balance,  as  to  which  question  there  waa  some 
contrariety  of  opinion.  The  former  view  is  supported  to  some 
extent  by  the  argument  which  very  early  in  the  history  of  the 
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affidavit  of  defense  law  led  the  court  to  hold  that  an  insufiSoient 
affidavit  is  legally  no  affidavit  of  defense,  and  to  allow  judgment 
for  want  of  a  sufficient  affidavit  of  defense  notwithstanding  the 
defendant  had  literally  complied  with  the  law :  West  v.  Sim- 
mons, 2  Wh.  261.  Speaking  of  this  decision  Judge  Arnold 
truly  says  in  a  recent  case  :  "  The  life  of  the  act  was  at  stake 
and  it  was  saved : "  Roberts  v.  Sharp,  161  Pa.  185.  See  also 
Stedman  v.  Poterie,  139  Pa.  100,  and  Ashman  v.  Weigley,  148 
Pa.  61.  In  support  of  the  other  view,  it  is  argued  that  the  aet 
is  in  derogation  of  the  common  law  rule  that  there  can  be  but 
one  judgment  in  a  single  suit,  and  should  be  strictly  construed 
so  as  to  apply  only  to  the  single  base  where  part  of  the  plain- 
tiff's claim  is  distinctly  admitted  to  be  due  and  no  defense  to 
such  part  is  alleged.  If  we  correctly  understand  the  decision 
in  Reilly  v.  Daly,  159  Pa.  605,  the  latter  is  the  authoritative  con- 
struction. The  plaintiff's  demand  consisted  of  three  items. 
The  court  below  entered  judgment  for  the  whole  claim.  On 
appeal  the  plaintiff  urged  that  if  the  court  were  of  opinion  that 
the  affidavit  of  defense  presented  a  sufficient  defense  to  any  of 
the  items,  then  the  judgment  entered  in  the  case  should  be  per- 
mitted to  stand  as  to  such  items  as  to  which  the  affidavit  did 
not  present  a  sufficient  defense  and  a  venire  awarded  as  to  the 
former  only  under  the  provisions  of  the  act  of  1893.  The  Su- 
preme Court  held  that  as  to  two  of  the  items  the  affidavit  pre- 
sented no  valid  defense,  but  as  it  was  sufficient  as  to  the  other 
the  judgment  was  reversed  and  a  procedendo  as  to  the  whole 
claim  was  awarded.  Concerning  this  question  Jxistice  Green 
said :  "  It  is  not  clear  that  judgment  can  be  entered  for  the 
plaintiffs  under  the  act  of  May  31, 1893,  P.  L.  185.  That  act 
only  provides  that  judgment  may  be  taken  for  such  amounts  of 
the  plaintiff^s  claim  as  are  admitted  to  be  due,  and  that  execu- 
tion may  issue  for  such  admitted  indebtedness,  with  a  right  to 
proceed  to  trial  for  the  remainder  of  the  claim.  It  was  doubt- 
less passed  to  settle  all  doubts  upon  that  subject,  as  there  were 
different  opinions  relating  to  it.  But  it  would  be  inapplicable 
in  this  case  because  these  affidavits  do  not  admit  anything  to 
be  due.  While  in  our  opinion  they  are  insufficient  as  to  two 
items  of  the  claim,  they  are  not  admissions  of  the  correctness 
of  those  items,  and  literally  the  case  is  not  brought  within  the 
terms  of  the  act.    We  feel  obliged  with  some  reluctance  to 
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revergQ  the  judgment  because  of  the  situation  as  to  the  thii*d 
item  of  the  claim." 

The  analogy  between  the  two  cases  is  very  close.  There  the 
sole  defense  as  to  one  of  the  items  was  a  release  which  the  court 
held  was  no  defense.  Here  the  defense  as  to  the  principal  part 
of  the  claim  is  that  certain  contracts  between  the  defendant  and 
the  city,  whereby  the  former  agreed  to  furnish  electric  lights  to 
the  city  and  was  granted  the  right  to  erect  poles  and  stretch 
wire  for  that  purpose,  exempt  such  poles  and  wires  from  the 
license  tax  for  which  suit  was  brought.  Even  if  we  were  to 
hold  that  this  is  not  a  valid  defense  as  to  that  portion  of  the 
plaintiffs  demand,  still  there  would  remain  the  demand  for  the 
tax  on  sixty  poles  and  four  miles  of  wire  for  the  years  1892  and 
1898  which,  according  to  the  positive  averment  of  the  aflSdavit 
of  defense,  were  not  put  up  until  after  April  1,  1898.  As  to 
this  portion  of  the  plaintiff's  claim  a  good  defense  was  alleged. 
Therefore  the  court  could  not  enter  judgment  for  the  whole 
claim,  and,  under  the  authority  of  the  case  cited,  was  not  bound 
to  enter  judgment  for  part  upon  a  motion  for  a  Judgment  for  the 
ivhoUy  although  the  affidavit  as  to  that  part  presented  no  suffi- 
cient defense.  This  conclusion  renders  it  unnecessary  to  discuss 
the  question  of  the  exemption  of  the  defendant  company  from 
the  license  tax,  by  reason  of  the  contracts  recited  in  the  affidavit 
of  defense,  and  we  forbear  expressing  any  opinion  upon  that 
question  until  it  shall  be  brought  before  us  in  such  a  manner 
that  it  may  be  authoritatively  decided. 

The  judgment  which  the  court  entered  was  not  the  judgment 
which  tiie  plaintiff  asked  and  it  ought  not  to  debar  the  plaintiff 
from  proceeding  for  the  recovery  of  the  balance  of  the  claim. 
As  the  defendant  does  not  complain,  the  judgment  should  be 
allowed  to  stand,  but,  for  the  reasons  stated,  it  should  be  coupled 
with  an  order  permitting  the  plaintiff  to  proceed  for  the  recovery 
of  the  balance  of  its  claim.  See  Taber  v.  Olmstead,  158  Pa. 
351.  We  are  of  opinion  that  under  section  VIII.  of  the  Superior 
Court  act  we  have  authority  to  make  such  an  order. 

The  appeal  is  dismissed  at  the  costs  of  the  plaintiff  but  with- 
out prejudice  to  its  right  to  proceed  for  the  recovery  of  the 
balance  of  its  demand  if  anything  more  shaU  be  justiy  due,  and 
without  prejudice  to  its  right  to  a  trial  by  jury  and  a  second 
appeal  after  final  judgment. 
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S.  M.  McCuUough  V.  The  Hartford  Fire  Insurance  Com- 
pany, of  Hartford,  Conn.,  Appellant. 

Insuranoe—Renewalr^Pawer  of  agent— Secrei  limitations. 

Where  a  policy  of  insurance  provides  for  renewals,  but  is  silent  as  to 
the  forms  of  procedure  necessary  to  effect  such  renewal,  and  a  contract 
for  such  renewal  has  been  executed  by  the  agent  of  the  company  and  a 
renewal  receipt  given,  the  company  cannot  set  up  as  a  defense  thei*eto 
that  the  agent  had  exceeded  the  scope  of  his  authority,  the  restrictions  of 
which  are  described  by  secret  instructions  of  which  insured  could  have  no 
notice. 

In9ur€mce— Principal  and  agent— Powers  of  agents. 

The  question  always  is,  not  what  power  an  agent  does  in  fact  possess, 
bat  what  power  the  company  held  him  out  to  the  public  as  possessing. 

The  powers  of  an  agent  are  prima  facie  coextensive  with  the  business 
intrusted  to  his  care  and  will  not  be  narrowed  by  limitations  not  conmiuni- 
cated  to  the  person  with  whom  he  deals. 

Insurance— Effect  of  renewal  receipt-^Evidence. 

While  a  renewal  receipt  pui*porting  to  renew  an  expired  policy  of  insur- 
ance may  not  be  sufficient  to  make  a  contract  of  insurance,  it  may  be  ad- 
mitted and  submitted  to  the  jury  as  evidence  of  such  contract,  taken  in 
oonnection  with  other  testimony  in  the  case. 

Argued  May  5,  1896-  Appeal,  No.  14,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Clarion  Co.,  Aug.  T.,  1894, 
No.  228,  on  verdict  for  plaintiff.  Refore  Rice  P.  J.,  Willard, 
WiCKHAM,  Beaver,  Reedeb,  Oblady  and  Smith,  JJ.  Af- 
firmed. 

Assumpsit  on  fire  policy.  Before  Clark,  P.  J.  Verdict 
for  plaintiff  for  1865.06. 

The  following  facts  were  stated  in  the  opinion  of  the  Supe- 
rior Court : 

"  Policy  No.  1851  of  the  defendant  company  was  issued  by,  and 
delivered  through  its  local  agent,  A.  S.  Jones,  at  Clarion,  Pa.,  to 
tlie  plaintiff,  insuring  him  against  direct  loss  or  damage  by  fire 
except  as  therein  provided,  to  an  amount  not  exceeding  $800 
on  his  stock  of  jewelry,  etc.,  for  the  term  of  one  year  from  the 
19th  day  of  November,  1892,  at  noon,  to  the  19th  day  of  Novem- 
ber, 1893,  at  noon,  for  the  premium  of  $12.00.    Jbi  the  state- 
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ment  filed  the  plaintifE  claims,  *  the  said  policy  was  renewed 
and  continued  for  one  year  in  consideration  of  the  same  rate  of 
premium  specified  therein ;  and  the  sum  of  $5.00  lawful  money 
of  the  United  States,  for  the  renewal  of  said  policy,  and  in  part 
payment  of  the  premium  for  the  renewed  term,  was  paid  by 
plaintiff  to  defendant  on  the  5th  day  of  December,  1893,  .... 
The  receipt  whereof  was,  in  a  renewal  receipt  delivered  to  plain- 
tiff by  defendant,  through  its  authorized  and  duly  constituted 
agent,  A.  S.  Jones,  acknowledged.'  The  following  is  a  copy  of 
the  renewal  receipt : 

"The  Hartford  Fire  Insurance  Company.  Hartford,  Con- 
necticut. Incorporated  1810.  Charter  Perpetual.  George  L. 
Chase,  President;  P.  C.  Royce,  Secretary;  Chas.  E.  Chase, 
Assistant  Secretary.  Agency  at  Clarion,  Pa.,  December  6, 
1893.  $5.00.  Received  of  E.  M.  McCullough  five  dollars  on 
account  of  eight  hundred  dollars  insurance  renewal  of  policy 
1851.    Five  Dollars.     (Signed)  A.  S.  Jones." 

It  also  appears  from  the  record  that  the  above  receipt  was 
admitted  (8)  and  was  made  the  subject  of  the  defendant's  third 
point :  "  The  receipt  in  evidence  is  no  contract  of  insurance," 
which  was  answered  as  follows : 

"  We  will  answer  that  in  the  afi&rmative  with  this  qualifica- 
tion :  We  do  not  say  that  the  receipt  of  itself  is  sufficient  to 
make  a  contract  of  insurance,  but  we  say  it  is  evidence  of  a 
contract  of  insurance,  taken  in  connection  with  the  testimony 
of  the  plaintiff,  and  you  will  consider  the  receipt  and  that  evi- 
dence together  with  all  of  the  other  evidence  in  the  case.'^  [7] 

There  was  evidence  which,  although  conflicting,  tended  to 
show,  as  the  jury  found  that  it  did  show,  that  a  renewal  of  the 
insurance  had  been  executed.  The  court  charged  the  jury  that 
if  they  believed  the  plaintiff's  testimony  the  preponderance  was 
with  him.  The  defendant  company  contended  that  the  alleged^ 
renewal  contract  between  the  plaintiff  and  the  agent  was  tenta- 
tive and  executory,  being  dependent  on  further  acts  to  be  per- 
formed by  the  plaintiff. 

The  court  charged  the  jury,  inter  alia  as  follows : 
But  the  defendant  contends  that  the  alleged  renewal  of 
December  5, 1893,  did  not  renew  the  policy  of  November  19, 
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1892,  because  A.  S.  Jones,  the  agent,  did  not  make  out  the  said 
renewal  receipt  in  the  form  required  by  the  defendant  company, 
and  that  it  was  not  signed  by  the  president,  attested  by  the 
secretary,  and  countersigned  by  the  agent,  as  required  in  the 
Certificate  of  Authority,  issued  by  the  company.  This  Certifi- 
cate of  Authority  reads  as  follows : 

We  cannot  agree  with  the  contention  of  counsel  for  the 
defendant  in  their  construction  of  this  certificate,  and  of  the 
rules  and  instructions  set  forth  in  the  book  of  printed  instruc- 
tions to  A.  S.  Jones,  their  agent.  [2] 

It  is  your  duty  to  take  the  construction  of  the  court  as  to 
what  the  power  is,  and  we  think  it  is  apparent  that  the  agent 
had  the  authority  to  make  a  contract  for  insurance — that  he 
had  authority  to  make  an  agreement  to  renew  the  policy 
No.  1851.  [8] 

We  say  to  you,  gentlemen,  that  if  the  contract  of  insurance 
or  for  a  renewal  was  made  by  the  defendant  company's  agent 
as  claimed  by  the  plaintiff,  and  he  relied  on  the  statements  of 
A.  S.  Jones,  agent,  when  he  paid  that  $5.00,  and  he  was  to  have 
sufficient  time,  until  he  was  able  to  pay  the  balance,  or  pay  it 
at  some  time  again  (as  was  stated,  we  believe,  in  his  testimony 
afterwards,  when  he  met  Jones  some  other  place ;  we  believe 
he  stated  he  would  pay  it  to  him  in  a  short  time),  and  he  went 
away  at  that  time  fully  believing  and  resting  on  the  guaranty 
made  by  Jones  as  agent  of  the  company  that  it  was  all  right, 
and  believed  from  that  statement  that  he  was  fully  insured  to 
the  amount  of  $800,  that  his  policy  No.  1851  was  renewed  for 
one  year  from  the  19th  of  November,  or  one  year  from  the  5th 
of  December,  1898,  why,  the  defendant  company  ought  to  pay 
whatever  loss  the  plaintiff  has  sustained  by  reason  of  the  fire  of 
February  20, 1894.  [4] 

Now,  gentlemen,  where  is  the  preponderance  of  the  evidence 
iQ  this  case  ?  You  have  heard  the  evidence  of  the  plaintiff, 
E.  M.  M'Cullough ;  if  that  is  believed  by  you,  we  think  he  has 
made  out  a  case.  [5] 
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He  further  alleges  that  the  premium  designated  in  the  policy 
of  insurance,  f  12.00,  for  one  year,  from  the  19th  of  November, 
1892,  at  noon,  to  the  19th  day  of  November,  1898,  at  noon, 
which  was  paid,  and  the  subsequent  acceptance  and  receipt  by 
the  agent  of  f5.00,  on  account  of  $800  insurance  renewal  of  said 
policy,  paid  said  insurance  at  the  rate  fixed  in  the  policy  for 
the  period  of  five  months  from  the  expiration  of  the  policy,  to 
wit,  from  the  19th  of  November,  1898,  at  noon,  to  the  19th  of 
April,  1894,  at  noon.  [6] 

ErrorB  assigned  were,  (1)  refusal  of  binding  instructions  for 
defendant ;  (2-6)  portions  of  the  general  charge  as  set  out  in 
the  opinion  of  this  court,  quoting  same ;  (7,  8)  admission  of 
the  renewal  receipts  and  answering  defendant's  third  point  in 
relation  thereto,  as  set  out  in  the  statement  of  facts,  reciting 
same. 

Bon  C.  Corbett  and  (7.  Heydriek^  for  appellant. — While  no 
statute  prohibits  parol  contracts  of  insurance,  yet  the  Supreme 
Court  of  this  state  has  recognized  this  distinction.  A  sum- 
mary of  the  cases  involving  contracts  of  insurance  in  parol 
which  we  have  been  able  to  find  are  here  given :  Hamilton  v. 
Ins.  Co.,  5  Pa.  839 ;  Ins.  Co.  v.  Johnson,  28  Pa.  72 ;  Ins.  Co. 
V.  Robinson,  Rea  &  Co.,  56  Pa.  256;  Patterson  v.  Ins.  Co., 
81*  Pa.  454;  Ins.  Co.  v.  May's  Exrs.,  2  W.  N.  C.  43;  San- 
bom  V.  Ins.  Co.,  16  Gray,  448 ;  Ellis  v.  Ins.  Co.,  50  N.  Y.  402 ; 
Angell  V.  Ins.  Co.,  59  N.  Y.  171 ;  Cockerill  v.  Ins.  Co.,  16 
Ohio,  148 ;  Ins.  Co.  v.  KeUy,  24  Ohio,  346 ;  Ins.  Co.  v.  Kinne, 
77  Mich.  231.  The  printed  instructions  were  in  evidence  and 
these  were  for  the  juiy :  American  Life  Ins.  &  Trust  Co.  v. 
Shultz,  82  Pa.  51. 

Jno.  8.  Shirley  and  C.  Z.  QordoUy  with  them  Harry  R,  Wil- 
son and  W.  2>.  Bums^  for  appellee. 

Opinion  by  Oblady,  J.,  July  16, 1896  (after  stating  the 
facts  as  recited  in  the  above  statement  of  facts) : 

A  vigorous  defense  was  made  by  the  company  on  the  facts, 
but  they  were  resolved  against  it  by  the  jury  returning  a  ver- 
dict in  favor  of  the  plaintiff  for  $865.06.    This  finding  was 
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accepted  as  conclusiye ;  no  motion  for  a  new  trial  was  made,  as 
the  manifest  weight  of  the  evidence  was  with  the  plaintiff. 
There  is  no  remedy  in  this  court  as  to  that  phase  of  the  case : 
Gates  V.  Watt,  127  Pa.  27. 

The  defendant's  first  point  (1st  assignment)  was,  "Under 
all  the  evidence  in  the  case,  the  verdict  should  be  for  the  defend- 
ant," the  answer  being,  "  we  refuse  this  point  as  we  have  sul>- 
mitted  it  to  you  under  all  the  evidence." 

The  testimony  adduced  as  to  what  occurred  when  the  parties 
met  was  of  the  most  conflicting  character.  The  contradictions 
between  the  agent  of  the  defendant  and  the  plaintiff  could 
only  be  adjusted  by  the  jury :  Springfield  F.  &.  M.  Ins.  Co.  v. 
Brown,  128  Pa.  892;  O'Hara  v.  U.  B.  Mut.  Aid  Society,  134 
Pa.  417 ;  Curry  v.  Sun  Fire  Office,  166  Pa.  471. 

Appellant's  third  point  (7th  assignment)  was,  "  The  receipt 
dated  December  6, 1893,  in  evidence  is  not  a  contract  of  insur- 
ance," and  the  answer,  *^  We  will  answer  that  in  the  affirmative 
with  Ons  qualification :  we  do  not  say  that  the  receipt  of  itself 
is  sufficient  to  make  a  contract  of  insurance,  but  we  say  it  is 
evidence  of  a  contract  of  insurance,  taken  in  connection  with 
the  testimony  of  the  plaintiff,  and  you  will  consider  the  receipt 
and  that  evidence  together  with  all  the  other  evidence  in  the 
case." 

The  contention  of  defendant  was,  first,  that  Jones  as  agent 
did  not  in  fact  renew  the  policy  No.  1861,  which  fact  as  stated 
was  found  against  the  company ;  the  second  proposition  was, 
that  Jones  as  agent  did  not  have  authority  to  bind  this  princi- 
pal in  any  other  way  than  prescribed  in  the  certificate  of  author- 
ity issued  to  him,  that  is,  as  stated  by  the  court  in  the  charge 
(2d  assignment),  "  The  alleged  renewal  of  December  6, 1893, 
did  not  renew  the  policy  of  November  19, 1892,  because  A.  S. 
Jones,  tiie  agent,  did  not  make  out  the  said  renewal  receipt  in 
the  form  required  by  the  defendant  company,  and  that  it  is  not 
signed  by  the  president,  attested  by  the  secretary  and  counter- 
signed by  the  agent  as  required  in  the  certificate  of  authority 
issued  by  the  company.  This  Certificate  of  Authority  reads  as 
follows : 

"Agency  No.  1049.  To  A.  S.  Jones,  Clarion,  etc.  This  is 
to  certify  that  the  Hartford  Fire  Insurance  Company  reposing 
special  trust  and  confidence  in  your  ability  and  fidelity,  .  •  •  . 
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doth  hereby  appoint  you  agent  thereof  for  Clarion  and  its  vicin- 
ity, •  •  .  .  with  power  to  receive  proposals  for  insurance,  fix 
rates  of  premium,  receive  monies,  countersign,  issue  and  renew 
policies  when  duly  signed  by  its  president  and  attested  by  its 
secretary  ....  subject  to  the  rules  of  the  office  and  the  in- 
structions which  you  may  from  time  to  time  receive  therefrom. 
For  directions  in  detail  for  your  guidance  in  transacting  the 
business  of  your  agency,  you  are  referred  to  the  book  of  instruc- 
tions furnished  you  by  the  company,  which  will  govern  you  in 
all  matters  to  which  the  same  relates,  ....  Dated  at  Hartford, 
Connecticut,  September  2,  1878.  (Signed)  Geo.  L.  Chase, 
President ;  J.  D.  Browne,  Secretary." 

The  company  was  incorporated  in  1810,  and  its  charter  is 
perpetual.  In  regard  to  this  certificate,  the  court  say  to  the 
jury  (3d  assignment),  "  It  is  your  duty  to  take  the  construc- 
tion of  the  court  as  to  what  the  power  is,  and  we  think  it  is 
apparent  that  the  agent  had  the  authority  to  make  a  contract 
for  insurance,  that  he  had  authority  to  make  an  agreement  to 
renew  the  policy  No.  1851."  And,  "  We  cannot  agree  with  the 
contention  of  counsel  for  the  defendant  in  their  construction  of 
this  certificate  and  of  the  rules  and  instructions  set  forth  in  the 
book  of  printed  instructions  to  A.  S.  Jones,  their  agent."  The 
policy  No.  1851  expired  by  limitation  of  its  term  at  noon 
November  19, 1893 ;  the  receipt  and  plaintiffs  testimony  claimed 
as  evidence  of  the  renewal  for  one  year  refer  to  transactions 
had  on  December  5,  1893.  .  We  look  in  vain  in  the  policy 
No.  1851,  held  by  the  assured,  for  any  reference  to  the  book  of 
instructions  furnished  the  agent  by  the  company,  as  determin- 
ing the  authority  of  the  agent  to  renew  a  policy. 

The  extracts  read  in  evidence  by  the  defendant  show  them 
to  be  personal  instructions  to  the  agent  for  the  management  of 
the  company's  affairs,  and  while  binding  between  the  parties 
advised  of  their  conditions  they  could  not  affect  third  parties 
acting  in  good  faith  without  notice.  They  could  be  changed 
from  time  to  time  as  suggested  therein  and  might  be  so  vary- 
ing and  unstable  as  to  make  them  utterly  unreliable. 

The  question  always  is,  not  what  power  the  agent  does  in 
fact  possess,  but  what  power  the  coijipany  held  him  out  to  the 
public  as  possessing :  Independent  B.  &  L.  Assn.  v.  R.  E.  T. 
Co.,  156  Pa.  181. 
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The  powers  of  the  agent  are  prima  facie  coextensive  with 
the  business  intrusted  to  his  care  and  will  not  be  narrowed  by 
limitations  not  communicated  to  the  person  with  whom  he 
deals  :  Adams  Express  Co.  v.  Schlessinger,  75  Pa.  246. 

Policy  No.  1861  is  silent  as  to  the  manner  in  which  a  renewal 
is  to  be  affected.  It  is  not  suggested  anywhere  that  it  is  valid 
only  where  the  signature  of  the  executive  officers  are  attached 
to  a  renewal  receipt  in  a  form  furnished  by  the  company  and 
countersigned  by  the  agent.  It  recites, — lines  49,  60, — *'  This 
policy  may  by  a  renewal  be  continued  under  the  original  stipu- 
lations, in  consideration  of  premium  for  the  renewed  term,  pro- 
vided that  any  increase  of  hazard  must  be  made  known  to  this 
company  at  the  time  of  renewal  or  this  policy  shall  be  void," 
but  the  forms  or  procedure  to  effect  it  are  not  suggested. 

It  is  too  late  to  say  that  a  corporation  can  contract  only  by 
an  instrument  under  its  corporate  seal.  It  has  become  a  famil- 
iar principle  that  a  corporation  may,  by  the  instrumentality  of 
its  agents,  contract  within  the  sphere  of  its  functions  pretty 
much  as  a  natural  person  may:  Hamilton  v.  Lycoming  Ins. 
Co.,  5  Pa.  339 ;  Imperial  Fire  Ins.  Co.  v.  Dunham,  117  Pa.  471. 

The  certificate  of  authority  was  offered  in  evidence  by  tlie 
plaintiff  without  objection,  as  produced  by  the  defendant  on 
request-  Its  integrity  was  not  questioned.  There  was  no  ob- 
scurity in  its  terms.  No  fraud,  accident  or  mistake  affected  it. 
It  was  the  agent's  authority  to  act  for  the  defendant.  Its  con- 
struction was  clearly  for  the  court:  Shafer  v-  Senseman,  126 
Pa.  310 ;  Palmer  v.  FarreU,  129  Pa.  162. 

And  the  court  was  correct  in  the  interpretation  given,  "  It  is 
apparent  that  the  agent  had  the  authority  to  make  an  agree- 
ment to  renew  the  policy  No.  1851,"  and  that  the  rules  and  in- 
structions set  forth  in  the  book  of  printed  instructions  to  the 
agent  were  not  a  part  of  his  authority  to  affect  the  plaintiff 
under  the  evidence  in  this  case. 

In  Sheppard  v.  Peabody  Ins.  Co.,  12  Ins.  L.  J.  817,  the  policy 
clause  was,  "  this  insurance  may  be  continued  for  such  further 
time  as  shall  be  agreed  on  provided  the  premium  is  paid  and 
endorsed  on  the  policy  or  a  receipt  given  for  the  same."  The 
receipt,  "  Received  from  John  A.  Sheppard,  Admr.  ten  dollars, 
amount  due  on  Peabody  Insurance  Policy,  commenced  Septem- 
ber 8, 1874,  till  3rd,  1875."    The  bill  of  exception,  "  That  the 


Digitized  by  VjOOQ  IC 


240  McCULLOUGH  v.  INS.  CO.,  Appellant 

Opinion  of  the  Court.  [2  Super.  Ct 

receipt  of  the  3rd  day  of  September,  1874,  which  is  for  ten  dol- 
lars exhibited  to  the  jury,  considered  as  a  contract  of  insurance 
could  not  renew  a  policy  which  had  expired  on  the  15th  of 
August,  1874."  And  the  reviewing  court  say,  "  as  this  receipt 
was  ambiguous,  the  court  in  construing  its  meaning  or  the  jury 
if  they  acted  upon  it,  would  have  had  a  right  to  look  at  the 
situation  of  the  parties  and  the  circumstances  surrounding  them 
when  this  receipt  was  executed  to  ascertain  its  meaning/' 

Appellant  urges  (3d  assignment)  that  the  renewal  of  this 
policy,  No.  1851,  would  only  be  operative  when  a  renewal  receipt 
in  a  form  prepared  by  the  company,  and  furnished  the  agent  in 
blank,  had  been  countersigned  by  the  agent,  after  having  been 
signed  by  the  president  and  attested  by  the  secretary,  or  in  the 
words  of  the  argument,  "  to  obtain  a  renewal  and  pay  the  pre- 
mium for  the  renewal  term."  "  A  renewal  was  a  receipt  fur- 
nished by  the  company  with  the  signature  of  the  executive 
officers  thereon  to  be  countersigned  when  used  by  the  agent." 

The  charge  to  the  jury  was  in  the  light  of  the  evidence. 

The  receipt  of  December  5,  1893,  was  (8th  assignment) 
"  Objected  to  by  defendant  for  the  reason  that  the  authority  of 
A.  S.  Jones  to  make  a  receipt  has  not.been  shown,  the  plaintiff 
having  only  shown  a  part  of  the  instructions  refeiTcd  to  in  the 
paper  (certificate  of  authority)  and  here  produced  upon  notice 
from  the  plaintiff,  have  not  been  given  in  evidence."  This  objec- 
tion was  overruled  by  the  court  and  "  admitted  for  the  present." 
The  book  of  instructions  was  offered  by  the  defendant  and 
received  in  evidence  to  show  the  agent's  authority  from  the 
principal's  standpoint,  which  removed  the  reason  of  the  objec- 
tion. 

This  receipt  referred  to  the  policy  by  its  distinctive  number. 
The  agent  testified  that  it  was  given  at  the  request  oi  the  plain- 
tiff and  described  the  business  in  hand,  ^^  It  was  a  request  for  a 
renewal  of  a  former  policy  and  former  amount  that  had  expired 
in  the  month  before,  in  November." 

It  is  not  surprising  the  jury  believed  he  intended  by  that 
writing  to  renew  policy  No.  1861.  He  kept  the  $5.00  until 
after  the  fire,  without  demand  for  the  balance  of  the  premium, 
or  returning  what  he  had.  This  conduct  would  induce  plain- 
tiff to  believe  he  was  protected  and  he  so  testified. 

The  agent  was  furnished  with  blank  policies  and  renewal 


Digitized  by  VjOOQ  IC 


McCULLODGH  v,  INS.  CO.,  Appellant  241 

1896.]  Opinion  of  the  Coort 

receipts  containing  the  signature  in  stereotype  of  the  president 
and  secretary,  but  it  cannot  be  contended  that  his  power  to  bind 
the  company  was  limited  to  their  use. 

After  hearing  the  testimony  of  the  parties  to  the  controversy, 
the  jury  adopted  the  version  of  the  plaintiff  as  true,  which 
under  the  record  in  this  case  means,  so  far  as  renewal  of  policy 
No.  1861  was  in  issue,  that,  on  December  5, 1893,  all  the  neces- 
sary facts  to  support  it  had  been  alleged  and  proven  by  the 
plaintiff,  and  the  minds  of  the  parties  met  in  believing  that, 
"  this  policy  was  continued  by  a  renewal  under  the  original 
stipulations  in  consideration  of  premium  for  the  renewed  term, 
without  any  increase  of  hazard,"  as  provided  for  in  the  policy ; 
the  prepayment  of  the  consideration  for  the  renewed  term  had 
been  waived,  and  that  fS.OO  was  paid  on  account  of  the  premium 
and  the  balance  provided  for  in  a  way  mutually  satisfactory  to 
the  agent  and  insured:  Elkins  v.  Susquehanna  Fire  Ins.  Co., 
113  Pa.  886 ;  Farmers  Mut  Ins.  Co.  v.  Mylin,  2  Mona.  459. 

It  was  an  executed  contract  between  the  company  and  the 
plaintiff.  The  agent  was  authorized  to  accept  payment  of  pre- 
miums, and  could  exercise  his  discretion  as  to  the  mode  of  pay- 
ment: Lycoming  Mut  Fire  Ins.  Co.  v.  Bedford,  2  W.  N.  C.  629. 

To  adopt  the  argument  of  defendant's  counsel,  would  be  prac- 
tically to  say  that  the  attempt  to  renew  would  be  futile  if  the 
agent  did  not  have  the  proper  blanks ;  the  death  of  a  president 
or  secretary  would  make  it  impossible  until  the  vacancy  should 
be  filled. 

The  disputed  facts  were  fairly  submitted  with  a  proper  inter- 
pretation of  the  law. 

The  several  assignments  of  error  are  dismissed  and  the  judg- 
ment is  affirmed. 

Vol.  n— 16 
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The  City  of  McKeesport  v.  The  McKeesport  and  Rey- 
noldton  Passenger  Railway  Company,  Appellant. 

Munidpdl  laio^Police  powers  cannot  he  waived  or  bargained  away  by 
the  city. 

The  state  cannot  bargain  away  its  right  to  exercise  at  all  times  its  police 
power,  nor  can  a  municipality  to  which  is  delegated  the  staters  police 
power  over  streets  and  highways  enter  into  any  contract  by  which  the  free 
exercise  of  the  power  granted  can  be  abridged,  limited  or  destroyed. 

Municipal  lam — Street  railways — License  tax — Police  power. 
An  ordinance  or  contract  by  which  a  street  ralway  company  was 
granted  and  accepted  the  franchise  for  use  of  the  city^s  streets  under  cer- 
tain conditions  exempting  it  from  any  license  tax  for  such  franchise  for 
fifteen  years  cannot  be  constinied  to  relieve  the  company  from  payment  of 
charges  and  fees  the  imposition  of  which  is  in  its  nature  an  exeixsise  of 
police  power. 

Municipal  law-^Police  power — License  tax  on  trolley  poles. 

It  is  the  imperative  duty  of  a  municipality  to  exercise  the  most  rigid 
inspection  of  and  scrutiny  over  the  proper  erection  and  adjustment  of 
poles  and  wires  permitted  on  the  city  streets  for  electrical  service.  The 
maintenance  and  repairs  of  the  same  also  demand  constant  and  rigid 
supervision,  and  eveiy  municipality  owes  such  duty  of  rigid  inspection  to 
its  citizens. 

Argued  April  15,  1896.  Appeal,  No.  86,  April  T.,  1896, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Oct.  Term,  1896,  No.  247,  on  judgment  for  plaintiff.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaver,  Rebdeb,  Orlady 
and  Smith,  JJ.    Affirmed. 

Assumpsit  to  recover  license  fee  on  street  railway  poles. 
Before  White,  J.    Judgment  for  plaintiff  for  $798.60. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  in  finding  that  defendant  company  is  lia- 
ble and  entering  judgment  against  defendant. 

E.  P.  Douglass^  for  appellant. 
T.  C.  Jones^  for  appellee. 
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Opinion  by  Willabd,  J.,  July  16, 1896  : 

The  select  and  common  councils  of  the  city  of  McKeesport, 
on  tlie  8th  day  of  August,  1892,  ordained  and  enacted  an  ordi- 
nance as  follows :  ^^  An  ordinance  providing  for  the  levy  and 
collection  of  license  tax  on  telegraph  and  other  poles  in  the  city 
of  McKeesport.  Sec.  1.  Be  it  ordained  and  enacted  by  the 
select  and  common  councils  of  the  city  of  McKeesport,  and  it  is 
hereby  ordained  and  enacted  by  authority  of  the  same,  that  from 
and  s^ter  the  passage  of  this  ordinance  all  telegraph,  telephone, 
electric  light,  electric  power,  heating  or  other  companies,  street 
car  companies,  and  all  other  persons,  companies,  and  corpora- 
tions owning,  erecting,  maintaining,  using,  or  permitting  to 
stand  upon  the  highways  of  the  city  of  McKeesport  any  pole 
or  poles,  shall  pay  to  said  city  an  annual  license  tax  of  one  dol- 
lar for  each  pole  so  owned,  erected,  maintained,  used,  or  per- 
mitted to  stand  upon  such  highways. 

"  Sec.  2.  Any  company  or  corporation  haying  poles  erected, 
maintained,  used  or  permitted  to  stand  upon  such  highways, 
renting  or  allowing  the  use  of  their  poles  above  mentioned  to 
any  other  company  or  corporation  shall  pay  into  the  city  treas- 
ury one  dollar  (^1.00)  additional  for  each  pole  of  said  com- 
panies or  corporations  so  using. 

^  Sec.  8.  That  the  city  assessor  shall  assess  all  persons,  com- 
panies and  corporations  made  liable  for  the  license  tax  under 
this  ordinance  and  leave  notice  with  the  person,  company  or 
corporation  assessed  of  the  same  at  the  time  of  making  such 
assessment,  which  shall  be  in  the  month  of  June  of  each  year. 

^^  Sec.  4.  That  such  annual  license  tax,  levied  as  aforesaid, 
shall  be  due  and  payable  to  the  city  treasurer  on  the  first  day 
of  July  of  each  year.  If  not  paid  by  the  first  day  of  August, 
ten  peroentum  shall  be  added.  All  remaining  unpaid  August 
first,  shall  be  certified  by  the  city  treasurer  to  the  city  solicitor, 
who  shall  proceed  to  collect  the  same  by  actions  of  assumpsit 
or  otherwise  as  shall  be  provided  by  law;  the  city  treasurer 
shall  make  affidavit  to  the  statements  filed  or  warrants  issued. 

*'^  Sec.  5.  That  so  much  of  any  ordinance  as  may  conflict  with 
or  be  supplied  by  the  foregoing  be  and  the  same  is  hereby  re- 
pealed." 

This  ordinance  was  duly  approved  by  the  mayor  of  McKees- 
port on  August  12, 1892. 
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The  police  power  in  a  state  "  extends  to  the  protection  of  the 
lives,  health  and  property  of  the  citizens  and  to  the  preservation 
of  good  order  and  the  public  morals."  Section  9  of  article  17 
of  the  constitution  of  Pennsylvania  provides  that  "  no  street 
passenger  railway  shall  be  constructed  within  the  limits  of  any 
city,  borough  or  township  without  the  consent  of  its  local  author- 
ities." By  the  act  of  May  23, 1889,  article  6,  section  3,  as  to 
the  supervision,  condition  and  safety  of  streets,  the  police  power 
of  the  state  is  delegated  to  and  vested  in  cities  of  the  third  class, 
with  ample  authority  vested  in  each  city  of  the  class  to  ordain 
and  enact  requisite  ordinances,  by-laws,  rules  and  regulations 
to  enforce  the  power  conferred,  not  inconsistent  with  the  consti- 
tution and  laws  of  the  commonwealth. 

The  introduction  and  construction  of  telegraph,  telephone, 
electric  light,  electric  power  and  street  car  lines,  through,  over 
and  upon  city  streets,  the  erection  of  poles  and  stringing  of 
wires  thereon  charged  with  dangerous  agencies  as  motive  power 
calls  for  the  exercise  of  more  than  ordinary  care,  not  only  in  the 
erection  of  the  poles  and  proper  adjustment  of  the  wires,  but  in 
the  maintenance  and  repair  of  the  same,  and  a  vigilant  and  con- 
stant inspection.  And  every  mimicipality  owes  the  duty  of 
rigid  inspection  to  its  citizens.  In  the  performance  of  this  duty 
the  proper  authorities  of  the  city  of  McKeesport  had  a  right  to 
pass  the  ordinance  above  quoted,  and  neglect  on  their  part  to 
have  done  so  would  have  been  neglect  of  public  duty. 

The  right  to  pass  the  ordinance  as  a  police  regulation  is  too 
well  settled  to  admit  of  discussion :  Western  Union  Telegraph 
Co.  V.  Phila.,  22  W.  N.  C.  39 ;  Philadelphia  v.  American  Union 
Tel.  Co.,  167  Pa.  406 ;  City  of  Chester  v.  Phila.,  Reading  & 
Pottsville  Tel.  Co.,  148  Pa.  120 ;  City  of  Allentown  v.  Western 
Union  Tel.  Co.,  148  Pa.  117 ;  Chester  City  v.  Western  Union 
Tel.  Co.,  154  Pa.  464. 

This  ordinance  being  a  reasonable  police  regulation,  why  should 
there  be  any  obstacle  to  its  prompt  enforcement  ?  The  McKees- 
port &  Reynoldton  Passenger  Railway  Company  claims  exemp- 
tion from  the  operation  of  this  ordinance  under  the  provisions 
of  other  ordinances  and  the  terms  of  a  certain  contract  with  the 
city  of  McKeesport. 

The  facts  appear  in  a  case  stated  wherein  the  city  of  McKees- 
port is  plaintiff  and  the  railway  company  defendant,  filed  No- 
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vember  6, 1895,  in  the  court  of  common  pleas  of  Allegheny 
county  to  No.  247,  October  term,  1896.    The  claim  of  the 
plaintiff  is  for  the  amount  of  the  license  on  three  hundred  and 
sixty-tiree  (363)  poles  for  the  years  1893  and  1894,  and  the 
penalty  of  ten  per  cent  for  the  nonpayment  of  the  same, 
amounting  to  $798.60.    By  the  case  stated  it  appears  that  the 
defendant  is  a  corporation  and  pajrs  a  state  tax  on  its  capital 
stock.    Its  property  is  used  in  the  operation  of  its  railway  and 
the  poles  in  question  are  for  the  support  of  the  overhead  wires 
in  the  distribution  of  electric  power  in  its  operation.     By  an 
t>rdinance  of  the  borough  (now  city)  of  McKeesport,  approved 
September  22,  1886,  the  McKeesport  (now  the  McKeesport 
iuid  Reynoldton)  Passenger  Railway  Company  was  granted  the 
right  to  use  certain  streets  therein  named  upon  certain  condi- 
tions as  to  the  repair  of  streets,  rate  of  fare  to  be  charged,  time 
of  construction,  etc.    Section  3  of  the  ordinance  provides  that 
the  borough  shall  levy  no  license  for  borough  purposes,  for  tlie 
franchises  granted,  until  after  the  expiration  of  five  years  after 
the  company  commenced  operating  its  road.    By  another  ordi- 
nance approved  September  4, 1890,  the  railway  company  is  au- 
thorized to  use  and  occupy  additional  streets  and  to  use  electricity 
as  a  motive  power,  to  erect  poles  on  and  along  all  the  streets 
mentioned  in  both  ordinances  to  string  overhead  wires  thereon 
for  the  supply  and  distribution  of  electricity  as  a  motive  power. 
Section  7  of  this  ordinance  provides  that  for  a  period  of  fifteen 
years  from  and  after  the  completion  of  the  line,  the  railway 
company  shall  be  exempt  from  the  payment  of  any  license  to 
the  borough  for  the  franchises  granted  by  its  several  ordi- 
nances.    Section  6  provides  that  the  ordinance  shall  not  be 
enforced  till  a  certain  contract  attached  thereto  is  duly  exe- 
cuted by  the  borough  and  the  railwa)''  company.    The  contract 
was  duly  executed  on  the  same  day  and  reiterates  some  of  the 
provisions  of  the  ordinance  and  amounts  to  an  acceptance  of 
its  terms  by  the  railway  company. 

In  answer  to  and  as  a  defense  to  the  plaintiff's  claim,  under  the 
ordinance  of  August  12, 1892,  the  railway  company  interposed 
the  exemption  clauses  above  quoted  in  the  court  below,  but 
the  court  gave  judgment  for  the  plaintiff's  entire  claim.  The 
appellant  has  here  assigned  for  error  this  action  of  the  court. 
It  is  claimed  by  the  appellant  that  the  several  ordinances  and 
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the  agreement  executed  by  both  parties  and  attached  to  the 
ordinance  last  amounts  to  an  irrevocable  contract  exempting 
the  company  for  fifteen  years  from  the  payment  of  the  license 
fee  imposed  by  the  terms  of  the  ordinance  of  August  12, 1892. 
It  is  alleged  that  by  the  terms  of  this  contract  the  company 
is  exempt  from  the  payment  of  any  license  fee  for  the  fran- 
chises granted.  Does  the  ordinance  in  question  impose  a  license 
fee  for  a  franchise  granted?  We  do  not  so  construe  it.  It 
applies  to  telegraph,  telephone,  electric  light,  electric  power, 
heating  companies,  street  car  companies  and  all  other  per- 
sons, companies  and  corporations  owning,  erecting,  maintain- 
ing, using,  or  permitting  to  stand  upon  the  sti*eets  of  the  city 
any  pole  or  poles,  and  imposes  a  license  fee  sufficient  to  reim- 
burse the  city  for  the  necessary  amount  to  be  expended  each 
year  in  the  employment  of  suitable  inspectors  and  other  means 
to  insure  absolute  safety  to  its  citizens  from  the  poles  erected  on 
its  streets  and  the  network  of  wires  attached  thereto,  overhang- 
ing its  roadwajrs  and  sidewalks.  In  the  performance  of  its  duty 
in  this  behalf  it  is  incumbent  upon  the  city  to  take  this  matter 
into  its  own  hands,  employ  its  own  agencies  and  not  trust  this 
duty  to  others  not  charged  with  the  protection  of  the  citizens 
as  a  primary  duty.  We  have  before  quoted  the  clause  of  the 
constitution  which  allows  this  railway  company  to  occupy  the 
streets  of  McKeesport  only  by  the  express  consent  and  permis- 
sion of  its  councils.  It  is  the  settled  law  of  the  State  that  in 
granting  such  permission  the  councils  have  the  right  to  impose 
the  reasonable  conditions  contained  in  the  ordinances  referred 
to  in  the  case  stated.  But  it  does  not  follow,  because  it  was 
stipulated  in  the  ordinances  that  the  railway  company  should  be 
exempt  for  five  and  fifteen  years  respectively  from  the  payment 
of  any  license  for  the  franchise  granted,  that  the  city  should  not 
exact  from  this  company  as  well  as  other  persons,  companies 
and  corporations  the  reasonable  license  fee  imposed  by  the  ordi- 
nances ordained  and  enacted  solely  as  police  regulations  for  the 
proper  and  just  protection  of  its  citizens. 

Should  we  grant  the  contention  of  the  appellant  and  construe 
the  ordinances  and  attached  agreement  as  a  contract,  made  at 
the  time  between  the  councils  and  the  company,  that  no  ordi- 
nance should  be  passed  imposing  a  license  fee  upon  the  poles 
erected  for  fifteen  years,  on  principle  and  authority  we  would 
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have  to  pronounce  it  null  and  yoid.  The  state  cannot  bargain 
away  its  right  to  exercise  at  all  times  its  police  power,  nor  can 
a  municipiJity,  to  which  is  delegated  the  right  to  exercise  the 
state's  police  power  over  streets  and  highways,  enter  into  any 
contract  by  which  the  free  exercise  of  the  power  granted  can 
be  abridged,  limited  or  destroyed.  It  is  not  granted  by  the 
state  to  the  municipality  for  that  purpose.  If  it  was  within  the 
power  of  the  councils  of  McKeesport  to  bargain  with  this  rail- 
way company  for  immunity  and  exemption  for  fifteen  years, 
why  not  for  one  hundred  years  or  perpetually  ?  It  is  not  in  the 
power  of  the  councils  of  McKeesport  of  the  present  year  to 
enter  into  a  contract  in  any  form  by  ordinance  or  written  agree- 
ment so  as  to  prevent  the  councils  of  another  year  froiA  passing 
an  ordinance  as  a  proper  police  regulation,  destroying  and  ren- 
dering null  and  yoid  the  contract  so  entered  into  by  the  previ- 
ous council.  Suppose  the  ordinance  had  provided  that  in  a 
certain  portion  of  McKeesport,  densely  populated,  the  speed  of 
the  cars  should  be  five  miles,  and  in  another  portion,  not  so 
densely  populated,  ten  miles  per  hour  for  fifteen  years,  and  at 
the  end  of  five  years  the  latter  portion  should  become  as  densely 
populated  as  the  former,  would  the  alleged  contract  for  one 
moment  stand  in  the  way  of  an  ordinance  making  the  uniform 
speed  five  miles  an  hour? 

That  a  municipality  cannot  barter  away  the  right  at  all  times 
to  exercise  the  police  power  delegated  by  the  state,  is  settled 
beyond  controversy.  In  Western  Saving  Fund  Society  v.  City 
of  Philadelphia,  81  Pa.  175,  Lewis,  C.  J.,  says :  "  We  see  no 
reason  why  a  municipal  corporation  which  may  be  created  or 
destroyed  by  the  state  at  pleasure,  should  stand  upon  higher  or 
better  footing  than  its  own  creator.  Like  a  state  it  has  its  pub- 
lic duties  and  its  private  rights.  It  has  no  right  to  enter  into 
a  contract  which  interferes  with  its  duties  to  preserve  the  health 
and  morals  of  the  city.  It  may,  therefore,  defeat  the  title  of  its 
own  grantee  when  it  becomes  necessary  to  do  so  in  order  to 
abate  a  nuisance  or  preserve  the  public  health."  In  R.  R.  Co. 
V.  Riblet,  66  Pa.  168,  Mr.  Justice  Shabswood  says :  "It  may 
well  be  doubted  whether  it  would  be  in  the  power  of  the  legis- 
lature by  express  contract  to  tie  the  hands  of  any  succeeding 
legislature  from  the  exercise  of  any  necessary  power  of  provid- 
ing for  the  public  safety.    That  would  be  to  alienate  a  trust 
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confided  to  them  for  the  public  good."  In  Mott  v.  Penna. 
R.  R.  Co.,  80  Pa.  9:  Lewis,  C.  J.,  says:  "The  legislature  has 
no  power  to  alienate  any  of  the  rights  of  sovereignty  so  as  to 
bind  future  legislatures,  and  any  contract  to  that  eflfect  is  void. 
The  rights  of  sovereignty  are  a  trust  to  be  exercised  for  the 
benefit  of  the  people,  as  occasion  may  require ;  not  to  be  aban- 
doned or  bargained  away  at  the  discretion  of  their  agents." 
"  Police  power  in  a  state  extends  to  the  protection  of  the  lives, 
health  and  property  of  the  citizens  and  to  the  preservation  of 
good  order  and  the  public  morals.  The  legislature  cannot  by 
any  contract  divest  itself  of  the  power  to  provide  for  these  ob- 
jects. They  belong  emphatically  to  that  class  of  objects  which 
demand  the  application  of  the  maxim  '  Salus  populi  suprema 
lex,'  and  they  are  to  be  attained  and  provided  for  by  such  appro- 
priate taieans  as  the  legislative  discretion  may  devise.  That  dis- 
cretion can  no  more  be  bargained  away  than  tlie  power  itself : " 
Beer  Co.  v.  Mass.,  97  U.  S.  83. 

"Where  a  right  to  use  a  street  has  been  acquired  pursuant 
to  statute,  and  under  a  license  from  the  municipality,  it  is  in 
the  nature  of  a  contract  right,  and  such  municipality  cannot 
destroy  nor  materially  impair  it.  The  courts  must  decide  all 
controversies  in  which  such  rights  are  involved,  all  such  rights, 
however,  are  subordinate  to  the  paramount  power,  usually  de- 
nominated *  tlie  police  power '  for  that  power  cannot  be  anni- 
hilated by  contract : "  Beach  on  Public  Corporations,  par.  1229. 

"  Powers  are  conferred  upon  municipal  corporations  for  pub- 
lic purposes;  and  as  their  legislative  powers  cannot,  as  we 
have  just  seen,  be  delegated,  so  they  cannot  without  legisla- 
tive authority,  express  or  implied,  be  bargained  or  bartered 
away.  Such  corporations  may  make  authorized  contracts,  but 
they  have  no  power,  as  a  party,  to  make  contracts  or  pass  by- 
laws, which  shall  cede  away,  control  or  embarrass  their  legisla- 
tive or  governmental  powers,  or  which  shall  disable  them  from 
performing  their  public  duties : "  1  Dillon,  Municipal  Corporar 
tions,  par.  97.  "  It  may  be  said,  generally,  that  the  state,  or 
its  duly  authorized  municipality,  may  require  a  street  rail- 
way company  to  do  whatever  is  required  for  the  health,  safety 
and  welfare  of  the  community,  for  the  authority  to  enact  meas- 
ures for  this  purpose  never  passes  from  the  sovereign  no  matter 
what  grants  it  may  make :  "  Elliott  on  Roads  and  Streets,  578 ; 
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see  also  Commissioners  v.  N.  L.  Gas.  Co.,  2  Jones,  318 ;  John- 
ston V.  Phila.,  60  Pa.  446 ;  Phila.  v.  Lombard  &  South  St.  Pass. 
R.  R.  Co.,  3  Grant's  Cases,  403;  Frankford  etc.  Pass.  Ry.  Co. 
V.  City  of  Phila.,  68  Pa.  119.  We  do  not  decide  that  the 
ordinance  in  question  does  not  confer  upon  the  appellant  the 
full  and  free  right  to  occupy  the  streets  according  to  ite  terras ; 
that  right  is  a  vested  one  and  cannot  be  disturbed.  The  ap- 
pellant has  expended  its  money  and  made  valuable  improve- 
ments on  the  strength  of  the  grant,  and  has  an  undoubted  right 
to  enjoy  the  same,  subject,  however,  to  the  reasonable  police 
regulations  of  the  ordinance  of  August  12, 1892. 

In  view  of  the  foregoing  authorities  and  our  views  herein 
expressed,  the  specifications  of  error  are  overruled  and  the 
judgment  affirmed. 


The  City  of  McKeesport  v.  Citizens  Passenger  Railway 
Co.,  Appellant. 

Municipal  law— Street  railways — Municipal  conseni— Police  powers. 

A  street  railway  mast  obtain  consent  of  the  municipality  to  lay  its  tracks 
and  the  municipality  may  impose  teims.  Consent  having  been  given  a. 
railway  company  on  certain  terms  imposed  by  the  ordinance  and  accepted 
by  the  company,  such  ordinance  does  not  exempt,  on  the  ground  of  implied 
repeal,  the  railway  company  from  liability  to  respond  to  the  exactions  of 
the  police  regulations  imposed  by  the  prior  general  ordinances. 

Argued  April  15, 1896.  Appeal,  No.  101,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  July  T., 
1896,  No.  1030,  on  case  stated.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaver,  Reeder,  Orlady  and  Smith,  JJ.  Af- 
firmed. 

Case  stated.  Before  White,  J.  Judgment  for  plaintiff  for 
1248.10. 

And  now,  June  28, 1896,  this  case  is  submitted  to  the  court 
for  its  decision,  and  the  following  facts  are  agreed  upon : 

FitBt.  The  city  of  McKeesport,  on  the  12th  day  of  August, 
1892,  passed  the  ordinance,  a  copy  of  which  is  attached  to  the 
plaintiffs  statement,  and  on  the  10th  day  of  October,  1892,  the 
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said  city  passed  the  ordinance  granting  the  consent  to  the  nse 
of  certain  streets  to  the  defendant,  a  copy  of  which  ordinance  is 
attached  to  the  defendant's  affidavit.  Ilie  defendant  has  com- 
plied with  all  the  terms  and  conditions  of  the  said  ordinance  of 
the  10th  of  October,  1892. 

If,  under  the  above  facts  and  the  law  applicable  thereto,  the 
court  should  consider  that  the  defendant  is  liable  under  the 
ordinance  of  the  12th  of  August,  1892,  then  judgment  be  entered 
against  it  for  $243.10,  but  if  otherwise,  then  judgment  be 
entered  in  favor  of  the  defendant,  with  leave  to  either  party  to 
appeal  as  in  other  cases. 

The  ordinance  of  August  12, 1892,  is  recited  in  full  in  the 
preceding  case  of  McKeesport  v.  Ry.,  and  the  ordinance  of 
October  10,  1892,  is  set  out  at  length  in  the  opinion  of  the 
Superior  Court  in  this  case. 

JError  assiffned  was  entry  of  judgment  in  favor  of  the  plain- 
tiff. 

J.  ff.  Beal^  with  him  W.  B,  Rodgers^  for  appellant 

T.  C.  JoneSy  for  appellee.— Repeals  by  implication  are  never 
favored  by  law:  17  Am.  &  Eng.  Ency.  of  Law,  247. 

"It  is  the  duty  of  the  city  to  see  that  the  poles  are  safe  and 
properly  maintained,  and  should  a  citizen  be  injured  in  person 
or  property  by  reason  of  such  neglect,  an  acticn  might  lie  against 
said  city  by  reason  of  the  consequence  of  such  neglect  It  has 
been  decided  frequently,  in  this  state,  that  the  fee  charged  Mras 
reasonable : "  See  City  of  Allentown  v.  Western  Union  Tele- 
graph Company,  148  Pa.  117 ;  City  of  Chester  v.  City  of  Phil- 
adelphia,  Reading  &  Pottsville  Railway  Company,  148  Pa.  120; 
Chester  City  v.  Western  Union  Telegraph  Company,  154  Pa. 
464. 

Opinion  by  Willabd,  J.,  July  16, 1896 : 

In  an  opinion  this  day  filed  in  the  case  of  the  city  of  McKees- 
port V.  McKeesport  and  Reynoldton  Passenger  Railway  Com- 
pany, we  held  the  ordinance  of  August  12, 1892,  ordained  and 
enacted  by  the  city  of  McKeesport,  a  valid  and  binding  ordi- 
nance, and  a  reasonable  exercise  of  the  police  power,  and  that 


Digitized  by  VjOOQ  IC 


McKEESPORT  CITY  v.  PASS.  RY.  CO.,  Appellant    251 
1896.]  Opinion  of  the  Court. 

the  municipal  aathorities  could  not,  by  ordinance  and  agreement 
in  writing,  barter  away  the  police  power  vested  in  the  city  of 
McKeesport  by  the  state.  The  ordinance  of  August  12, 1892, 
is  fully  set  forth  in  the  said  opinion  and  need  not  be  here 
inserted.  The  appellant  in  this  case  seeks  to  nullify  the  opera- 
tion of  that  ordinace  so  far  as  it  affects  the  Citizens  Passenger 
Railway  Company,  and  contends  that  another  ordinance,  ap- 
proved October  10, 1892,  entitled  "An  ordinance  granting  the 
Citizens  Passenger  Railway  Company  the  use  of  certain  streets 
and  avenues  in  the  city  of  McKeesport,"  repeals  the  ordinance 
of  August  12, 1892. 

The  first  section  of  the  ordinance  of  October  10, 1892,  grants 
to  the  appellant  the  right  to  construct  double  or  single  tracks 
on  certain  streets ;  to  erect  poles  thereon  to  support  a  system 
of  overhead  wires  for  the  distribution  of  electricity  as  a  motive 
power ;  and  the  right  to  complete  the  electric  circuit  by  connect- 
ing the  rails  by  a  supplemental  ground  wire. 

The  second  section  designates  over  thirty  streets  to  be  occu- 
pied and  provides  for  such  occupancy  within  two  years  or  a  for- 
feiture of  the  right. 

The  third  section  prescribes  certain  conditions  to  be  performed 
by  the  railway  company.  The  first  clause  thereof  relates  to  the 
kind  of  rails  to  be  laid  and  poles  to  be  erected  and  the  manner 
of  constructing  the  roadbed.  The  second  clause  of  the  third 
section  provides  that  the  company  shall  pay  into  the  city  treas- 
ury fifty  dollars  ($50.00)  per  annum  for  each  car  owned  by  it 
and  running  regularly  upon  its  tracks.  The  third  clause  of  the 
section  provides  for  the  removal  of  the  tracks  under  certain  cir- 
cumstances and  the  replacement  of  the  same.  The  fourth  clause 
provides  that  the  company  shall  not  unnecessarily  obstruct  pub- 
lic travel. 

The  fifth  section  fixes  the  rate  of  fare  at  5  cents  for  a  single 
ticket,  or  six  tickets  for  25  cents.  The  sixth  and  seventh 
clauses  of  the  section  provide  for  transfers  without  further 
charge. 

The  fourth  section  of  the  ordinance  provides  when  the  work 
on  the  road  shall  be  commenced  and  a  portion  of  it  completed, 
and  that  the  work  shall  be  done  under  the  supervision  of  the 
city  engineer. 

The  fifth  section  provides  that  the  company  shall  be  subject 
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to  all  the  conditions  of  the  ordinances  now  in  force,  or  which 
may  hereafter  be  enacted  by  the  city  relating  to  tearing  up  of 
streets  and  avenues  within  the  city. 

The  sixth  section  provides  for  filing  with  the  city  clerk,  within 
ten  days  of  the  passage  of  the  ordinance,  the  acceptance  of  its 
terms  by  the  company. 

The  seventh  section  provides  that "  So  much  of  any  ordinance 
as  may  conflict  with  or  be  supplied  by  the  foregoing,  be  and  the 
same  are  hereby  repealed.*' 

By  a  constitutional  provision  the  appellant  had  no  right  to 
occupy  the  streets  without  express  consent  of  the  councils  of 
McKeesport  Without  such  consent  the  appellant  would  have 
been  a  trespasser  the  moment  it  attempted  to  occupy  the  streets 
or  avenues  with  its  tracks,  poles  or  wires.  To  obtain  the  city's 
consent,  it  must  consent  as  it  did  to  the  conditions  imposed  by 
the  terms  of  the  ordinance.  The  city  had  the  right  to  exact 
the  conditions,  and  without  full  compliance  with  the  terms  the 
appellant  had  no  right  to  occupy  the  streets  or  avenues  for  any 
purpose:  Athens,  Sayre  &  Waverly  Elec.  Street  Railway  v. 
Sayre  Borough,  156  Pa.  23 ;  Lehigh  Coal  and  Navigation  Co. 
V.  Inter-County  Street  Railway  Company,  167  Pa.  126 ;  Ply- 
mouth Township  v.  Norristown  and  Chestnut  Hill  Railway  Co., 
168  Pa.  181;  Allegheny  v.  MillviUe,  Etna  &  Sharpsburg  Street 
RaUway  Co.,  159  Pa.  411. 

If  the  railway  company  did  not  like  the  conditions,  it  was  under 
no  obligation  to  accept  them,  and  the  city  could  not  compel  it 
to  builc^its  railway.  The  municipality  is  the  sole  master  of  the 
situation  by  virtue  of  the  constitution,  and  neither  legislature 
nor  court  can  dislodge  it  from  its  vantage  ground.  It  has  the 
right  to  consent  and  the  power,  almost,  if  not  absolute,  to  pro- 
vide conditions  in  return.  The  appellant,  however,  contends 
that  by  the  terms  of  the  ordinance  it  now  has  the  right  to  im- 
pose conditions  upon  the  city  not  contained  in  the  ordinance  in 
express  terms  or  by  reasonable  implication.  The  condition 
attempted  to  be  imposed  is  that  the  city  cannot  enforce  its 
police  regulations  contained  in  the  general  ordinance  of  Au- 
gust 12, 1892,  providing  for  the  payment  of  a  license  fee  by  every 
telegraph,  telephone,  electric  light,  electric  power,  heating  com- 
pany, street  car  company  and  all  other  persons,  companies  or 
corporations  owning,  erecting,  maintaining,  using  or  permitting 
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to  stand  upon  the  highways  of  the  city  of  McKeesport  any  pole 
or  poles  at  the  rate  of  $1.00  per  pole  per  annum. 

When  the  ordinance  of  October  10  was  passed  giving  the  con- 
sent of  the  city  to  the  occupancy  of  its  streets  by  the  appellant, 
the  general  ordinance  above  referred  to  was  the  law  of  McKees- 
port and  was  binding  upon  every  person  or  corporation  who 
might  desire  to  obstruct  its  highways  by  the  erection  of  poles 
thereon.  The  license  fee  was  fixed  and  known  to  the  appellant ; 
the  argument  that  it  is  only  applicable  to  companies  or  individ- 
uals then  using  poles  is  fallacious,  nor  is  the  fact  that  the  city 
required  the  payment  of  $60.00  per  annum  into  its  treasury  by 
the  company  for  each  car  in  regular  use  as  one  of  the  conditions 
of  its  consent,  any  indication  that  the  city  did  not  intend  to  col* 
lect  the  license  fee  in  question.  On  no  principle  of  construc- 
tion can  any  such  conclusion  be  reached.  Equally  groundless 
is  t^e  contention  that  the  fifth  section  of  the  ordinance  of  Octo- 
ber 10  repeals  (so  far  as  the  appellant  is  concerned)  the  license 
ordinance  of  August  12.  The  fifth  section  is  mere  surplusage 
and  meaningless.  If  any  ordinances  of  the  character  therein 
recited  were  then  in  force,  they  certainly  would  remain  so  with- 
out the  aid  of  the  fifth  section.  By  no  line  of  sound  reasoning 
can  the  conclusion  be  reached  that  the  said  section  by  implica- 
tion repeals  the  ordinance  of  August  12, 1892. 

It  is  undoubtedly  true  that  if  the  ordinance  of  October  10 
is  in  conflict  with  or  supplies  that  of  Aug^t  12,  the  latter  must 
give  way,  but  by  a  careful  investigation  we  do  not  reach  the 
same  conclusion  as  the  appellant  and  find  the  ordinances  in  no 
way  conflicting,  nor  do  we  find  that  the  latter  supplies  any  part 
of  the  former,  and  we  concur  with  the  learned  trial  judge  where 
he  sajrs  in  his  opinion  '^  it  requires  considerable  ingenuity  to  raise 
such  a  contention,"  and  we  also  concur  with  him  in  entering 
judgment  on  the  case  stated  in  favor  of  the  plaintiff  for  the 
amount  claimed.    The  judgment  is  affirmed. 
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Henry  Sturm,  Guardian  of  J.  Vick  O'Brien  and  Thomas 
H.  O'Brien,  Minor  Children  of  John  W.  O'Brien, 
deceased,  v.  Jane  F.  Sawyer,  Appellant. 

Joint  tenancy— When  incident  of  survivorship  still  exists. 

The  doctrine  of  survivorship,  or  the  jus  accrescendi,  which  constitutes 
the  distinguishing  legal  incident  of  joint  tenancy,  has  not  been  wholly 
abolished  by  the  act  of  March  31,  1812,  5  Sm.  395,  and  this  incident  may 
still  exist  when  expressly  provided  for  by  deed  or  will,  or  when  it 
arises  by  necessary  implication. 

Joint  tenancy — Prescription  favors  tenancy  in  common. 
While  survivorship  may  be  created  by  deed  or  will  it  is  clear  from  all 
the  authorities  that  an  intent  to  do  so  will  not  be  inferred  in  the  absence 
of  apt  words  indicating  that  pui'pose,  and,  unless  the  terms  of  an  instru- 
ment expressly  or  by  necessary  implication  call  for  a  joint  tenancy,  a 
tenancy  in  common  will  be  presumed.  Each  case  must,  therefore,  stand 
largely  on  its  own  facts. 

WUl^ConstrucHon — Tenancy  in  common. 

A  devise  and  bequest  to  a  son  and  daughter  *'  to  have,  hold,  use  and 
enjoy  the  same  fully,  freely,  absolutely,  during  their  lives,  at  their  death 
to  be  equally  divided  between  their  children ;  estate  not  to  be  divided 
until  decease  of  both  son  and  daughter.  That  as  little  obscurity  as  possi- 
ble as  to  phraseology  may  rest  upon  the  settlement  of  my  estate,  etc.,  it 
is  my  desire  to  invest  each  of  my  living  heirs  with  a  life  estate  in  the 
income  of  my  property  with  reversion  over  to  their  heirs  as  provided  for." 
Held,  that  the  testator  uses  terms  that,  etymologically  and  in  law,  import 
unlimited  and  independent  bequests.  Division  and  equality  clearly  dom- 
inate in  the  disposition  of  the  income  as  well  as  of  the  corpus  of  his 
estate,  and  the  effect  is  the  creation  of  a  tenancy  in  common. 

Wills— Construction— Distributive  words. 

In  cases  where  construction  arises  distinguishing  between  joint  tenancy 
and  tenancy  in  common,  the  distributive  words  "among,"  "any  "and 
**  each"  are  used  to  distinguish  estates  in  common  from  joint  tenancies 
and  are  given  controlling  effect  in  determining  those  estates  to  be  tenan- 
cies in  common. 

Argued  April  15,  1896.  Appeal  No.  44,  April  T.,  1896, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
Sept.  T.,  1895,  No.  180,  in  favor  of  the  plaintiff  on  case  stated. 
Before  Rice,  P.  J.,  Willabd,  Wickham,  Bbaveb,  Rbedeb, 
Oblady  and  Smith,  JJ.    Affirmed. 

Case  stated.  Before  Slaglb,  J.  Judgment  for  plaintiff 
for  f5C0. 
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The  following  facts  were  stated  in  tiie  opinion  of  the  Supe- 
rior Court. 

'^This  action  was  brought  to  obtain  a  construction  of  the  fol- 
lowing clause  of  the  will  of  John  O'Brien :  *  To  my  son  John 
W.  O'Brien,  and  my  daughter  Jane  F.  Sawyer,  I  give,  devise 
and  bequeath  all  my  property,  estate  and  effects,  real,  personal 
and  mixed,  of  whatever  kind  or  nature,  and  wheresoever  sit- 
uate at  tiie  time  of  my  decease,  to  have  and  to  hold  and  to  use, 
occupy  and  enjoy  the  same  fully,  freely,  absolutely,  during 
their  lives,  at  tlieir  deaths  to  be  equally  divided  between  their 
children,  there  shall  be  no  division  of  tiie  estate  until  both  my 
son  and  daughter's  decease.  That  as  little  obscurity  as  possi- 
ble as  to  phraseology  may  rest  upon  the  settlement  of  my  estate 
as  provided  in  this  my  last  will  and  testament,  it  is  my  design 
to  invest  each  of  my  living  heirs  with  a  life  estate  in  the  income 
of  my  property  with  reversion  over  to  their  heirs  as  provided 
for.'" 

The  son,  John,  died  January  5, 1895,  leaving  to  survive  him 
two  children,  of  whom  Henry  Sturm,  the  plaintiff,  is  guardian. 

Error  assigned  was  entry  of  judgment  in  favor  of  plaintiff 
imder  case  stated. 

WiUis  F.  Mc  Cooky  for  appellant,  on  the  question  of  joint 
tenancy  cited:  Robb  v.  Beaver,  8  W.  &  S.  107 ;  Diver  v.  Diver, 
66  Pa-  106;  Kerr  v.  Vemer,  66  Pa.  826;  Jack  v.  Arnold,  1 
Grant,  405 ;  Lentz  v.  Lentz,  2  Phila.  Rep.  117 ;  Seely  v.  Seely, 
44  Pa-  484 ;  Jones  v.  Cable,  114  Pa.  686. 

Levi  Bird  JDuff^  with  him  J.  M.  Cooky  for  appellee,  cited 
Jones  V.  Cable,  114  Pa.  686. 

Opinion  by  Smith,  J.,  July  16,  1896  (after  stating  the 
facts  as  above) : 

The  question  raised  by  the  case  stated  is  whether  the  bequest 
to  the  testator's  son  and  daughter  made  them  joint  tenants  or 
tenants  in  common. 

In  feudal  times  joint  tenancies  were  favored  in  law,  becaiise 
they  prevented  the  division  of  services  secured  by  the  feudal 
system  of  tenures.    But  the  law  of  tenure  having  changed,  the 
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reason  for  the  right  of  survivorship  ceased,  and  the  courts 
thereafter  inclined  against  joint  tenancies.  In  the  absence  of 
words  creating  a  tenancy  in  common,  or  words  from  which  an 
intent  to  create  such  an  estate  might  reasonably  be  implied,  the 
rule  of  survivorship  in  a  joint  devise  was  still  recognized  and 
enforced ;  but  to  curtail  this  injustice  as  much  as  possible,  the 
courts  both  of  England  and  America  seized  upon  any  words 
indicating  an  intent  to  create  a  tenancy  in  common  to  declare 
in  favor  of  that  estate :  McPherson  v.  McPherson,  Add.  827 ; 
Martin  v.  Smith,  5  Binney,  16 ;  Galbraith  v.  Galbraith,  3  S.  &  R. 
392 ;  Bambaugh  v.  Bambaugh,  11  S.  &  R.  191.  To  still  more 
effectually  prevent  survivorship,  the  act  of  March  31,  1812, 
provided  that — "  If  partition  be  not  made  between  joint  tenants, 
whether  they  be  such  as  might  have  been  compelled  to  make 
partition  or  not,  or  whatever  kind  the  estate  or  thing  holden  or 
possessed  be,  the  parts  of  those  who  die  first  shall  not  accrue  to 
the  survivors,  but  shall  descend  or  pass  by  devise  and  shall  be 
subject  to  debts,  curtesy  or  dower,  or  transmissible  to  executors 
or  administrators,  and  be  considered  to  every  other  intent  and 
purpose,  in  the  same  manner  as  if  such  deceased  joint  tenants 
had  been  tenants  in  common.  Provided,  that  nothing  in  this 
act  shall  be  taken  to  affect  trust  estates." 

Notwithstanding  this  act  (which  applies  to  both  real  and 
personal  property :  Yard's  Appeal,  86  Pa.  128)  the  doctrine  of 
survivorship,  or  the  jus  accrescendi,  which  constitutes  the  dis- 
tinguishing legal  incident  of  joint  tenancies,  has  not  been  wholly 
abolished,  and  this  incident  may  still  exist  when  expressly  pro- 
vided for  by  deed  or  will,  or  when  it  arises  by  necessary  impli- 
cation :  Arnold  v.  Jack's  Executors,  24  Pa.  67 ;  Kerr  v.  Vemer, 
66  Pa.  326 ;  Jones  et  al.  v.  Cable,  114  Pa.  686.  But  while  sur- 
vivorship  may  be  thus  created,  it  is  clear  from  all  the  authorities 
that  an  intent  to  do  so  will  not  be  inferred  in  the  absence  of 
apt  words  indicating  that  purpose :  McVey  v.  Latta  et  al.,  4 
W.  N.  C.  624;  Seely  v.  Seely,  44  Pa.  434.  We  need  not  at- 
tempt to  reconcile  tiie  rule  laid  down  in  Kennedy's  Appeal,  60 
Pa.  511,  with  the  ruling  in  Jones  v.  Cable,  supra,  or  to  make 
clear  the  guiding  distinction  between  the  latter  case  and  that 
of  Seely  v.  Seely,  supra.  The  safer  course  is  to  decide  each 
case  upon  its  own  facts,  and  in  accordance  with  the  principle, 
which  seems  in  harmony  with  the  decisions  of  the  Supreme 
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Court,  that  unless  the  terms  of  the  instrument  expressly  or  hy 
necessary  implication  call  for  a  joint  tenancy^  a  tenancy  in  com- 
mon will  he  presumed. 

Measuring  the  case  in  hand  by  this  rule,  it  is  evident  that 
John  O'Brien,  the  testator,  did  not  intend  to  have  the  interests 
which  he  bequeathed  to  his  son  and  daughter  unite  in  the  sur- 
vivor, on  the  death  of  either.  He  gives  to  each  a  life  estate  in 
all  his  property,  real  and  personal,  "fully,  freely,  absolutely," 
and  this  property  is  "  at  their  deaths  to  be  equally  divided  be- 
tween their  children," 

Here  he  uses  terms  that,  etymologically  and  in  law,  import 
unlimited  and  independent  bequests.  Division  and  equality 
clearly  dominate  in  the  disposition  of  the  income  as  well  as  of 
the  corpus  of  his  estate.  Each  of  his  living  heirs  is  to  have  a 
life  estate  in  the  income  of  his  property  absolutely.  Apart  from 
the  act  of  March  31, 1812,  this  fulfils  the  legal  requirements  of 
a  tenancy  in  common.  An  absolute  estate  is  one  free  from 
condition  or  incumbrance  of  any  description ;  it  imports  com- 
plete and  unqualified  ownership  and  dominion.  In  Oswald  v. 
Kopp,  26  Pa.  518,  it  was  held  that  the  word  "absolutely,"  when 
added  to  a  devise  which  otherwise  would  vest  a  life  estate,  raisec* 
it  to  a  fee  simple.  In  the  present  case,  in  order  to  give  due 
effect  to  the  word  "absolutely"  as  used  by  the  testator,  it  is 
necessary  to  hold  that  he  bequeathed  the  undivided  one  half 
part  of  the  use  and  income  of  his  estate  to  his  son  and  daughter 
in  severalty,  so  that  instead  of  each  being  seized  of  an  undivided 
moiety  of  ilie  whole,  each  has  the  whole  of  an  undivided  moiety. 

But  the  testator's  meaning  is  not  left  to  this  construction. 
In  order  to  more  clearly  define  his  intention,  he  adds,  "  it  is  my 
design  to  invest  each  of  my  living  heirs  with  a  life  estate  in  the 
income  of  my  property."  The  word  "  each  "  is  here  employed  as 
a  distributive  adjective  pronoun,  and  means  that  each  one  is  con- 
sidered individually  and  separately  from  the  other;  it  implies 
individuality  and  separateness.  In  law  the  word  has  like  signifi- 
cation. Thus  in  a  bond  of  two  or  more  the  term  "each"  makes 
the  obligation  several,  and  binding  individually  as  well  as  jointly : 
Geddis  v.  Hawk,  10  S.  &  R.  83;  Besore  v.  Potter,  12  S.  &  R. 
158.  When  used  adjectively  the  word  "each"  has  also  been 
held  to  transmute  what  would  otherwise  be  a  joint  tenancy  into 
am  estate  in  common.  Thus  in  Eales  v.  Cardigan,  9  Simons 
Vol.  n~17 
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(C.  R.),  884,  where  the  testatrix  gave  to  her  servants  A  and  B, 
his  wife,  an  annuity  of  £200  a  year  each,  for  their  lives  and  the 
life  of  tlie  survivor,  it  was  held  that  each  was  entitled  to  £200 
during  their  joint  lives  and  the  life  of  the  survivor,  and  on  the 
death  of  the  husband  his  representatives  were  entitled  to  the 
annuity  bequeathed  to  him  during  the  life  of  the  surviving 
widow.  Again,  in  Hatton  v.  Finch,  4  Beav.  186,  in  construing 
the  clause  of  a  will  whereby  the  testator  "  bequeath  unto  the  said 
Jane  Finch  and  Susanna  Eifford  the  sum  of  25  pounds  per  annum 
each,  for  and  during  the  term  of  their  natural  lives,"  the  master 
of  the  rolls  said:  "I  cannot  at  all  agree  with  the  argument 
that  there  is  any  joint  tenancy  here.  I  think  the  gift  to  Jane 
Finch  and  Susanna  Eifford  of  the  sum  of  £25  per  annum  each 
is  the  same  as  if  he  had  said  ^I  give  £25  per  annum  to  Jane 
Finch  and  £25  per  annum  to  Susanna  Eifford.'  *' 

Our  own  Supreme  Court  has  given  similar  force  to  the  word 

each  "  and  its  equivalents  in  Martin  v.  Smith  and  Galbraith  v. 
Galbraith,  supra.  In  these  cases  the  distributive  words  "  among," 
"any"  and  "each"  are  used  to  distinguish  estates  in  common 
from  joint  tenancies,  and  are  given  controlling  effect  in  deter- 
mining those  estates  to  be  tenancies  in  common.  Other  author- 
ities are  cited  in  3  Jarman  on  Wills  (5  Am.  ed.),  10. 

In  consonance  with  the  doctrine  of  the  cases  we  have  referred 
to,  we  hold  that  the  testator  did  not  make  a  joint  tenancy  in 
this  case,  but  in  express  terms  created  a  tenancy  in  common 
between  his  son  John  and  his  daughter  Jane  in  the  life  estates 
bequeathed  them. 

It  does  not  appear  from  the  paper-books  that  there  was  any 
case  pending  in  the  court  below,  by  the  issuance  of  a  summons 
or  by  amicable  action,  upon  which  to  base  the  case  stated ;  but 
as  that  essential  prerequisite  may  have  been  supplied  we  give  to 
the  proceedings  the  presumption  of  regularity,  and  dispose  of 
the  case. 

What  has  been  said  rules  the  question  raised  upon  the  record 
and  we  volunteer  nothing  further. 

The  judgment  is  affirmed. 
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In  re  Lunacy  of  Margaret  Christy.  Appeal  of  Marion 
Township,  Butler  County,  Pa.,  from  Decree  of  Q.  S.  of 
Armstrong  County. 

Foot  laiv—Review  by  appellate  court. 

In  appeals  on  orders  of  removal  and  like  proceedings  under  the  poor 
laws  where  there  is  competent  evidence,  if  believed,  to  sustain  findings  of 
fact,  the  conclusions  of  the  trial  judge  as  to  the  weight  of  testimony  and 
the  credibility  of  the  witnesses  are  not  reviewable. 

Poor  law— Settlement — Married  women. 

The  settlement  of  a  pauper  is  the  place  of  his  birth  until  he  acquires 
another  derivatively  from  his  parents  or  by  acts  of  his  own.  A  married 
woman  during  coverture  and  after  her  husband^s  death  is  deemed  to  be 
settled  in  the  place  where  he  was  last  settled. 

Order  of  removal— CerHJicate  of  settlement— Act  of  April  22,  1863. 

Doubted  whether  an  appeal  lies  from  the  quarter  sessions  to  the  Supe- 
rior Court  in  a  proceeding  under  the  act  of  April  22,  1863,  certifying  the 
legal  settlement  of  an  insane  person  committed  to  a  state  insane  asylum. 
The  act  of  March  16,  1868,  applies  only  to  proceedings  on  appeal  from 
orders  of  removal. 

Argued  May  11,  1896.  Appeal,  No.  6,  May  T.,  1896,  by 
Marion  Township,  Butler  Co.,  Pa.,  from  decree  of  Q.  S.  Arm- 
strong Co.,  No.  16,  June  Sess.,  1894,  certifying  said  Marion 
township  as  the  last  place  of  legal  settlement  of  Margaret 
Christy,  a  lunatic.  Before  Rice,  P.  J.,  Willaed,  Wiokham, 
Reedeb,  Oblady  and  Smith,  J  J.    Affirmed. 

The  opinion  of  the  court  below,  Raybubn,  P.  J.,  was  as  fol- 
lows: 

In  determining  the  right  of  the  parties  in  this  controversy 
we  have  naught  to  do  with  the  settlement  of  the  pauper,  Mar- 
garet Christy,  prior  to  her  marriage, — the  evidence  showing 
that  John  Christy,  her  husband,  at  the  time  of  his  marriage 
had  a  settlement  either  in  Marion  or  Venango  townships,  But- 
ler county.  '^  A  female  who  has  a  settlement  exchanges  it  on 
her  marriage  for  the  settlement  of  her  husband,  if  he  has  one ; 
if  he  has  none  her  maiden  settlement  remains  until  she  acquires 
another :  "  Buffalo  v.  Whitedeer,  18  Pa.  182. 

The  only  question  as  to  settlement  is,  was  the  settlement  of 
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John  Christy,  the  husband,  at  the  time  his  wife  became  a  pau- 
per, in  Venango  or  Marion  townships  ?  We  conclude  from  the 
evidence  that  it  was  in  Marion  township,  Butler  county,  as  that 
is  the  place  of  his  birth.  ^^  The  settlement  of  a  pauper  is  the 
place  of  his  birih  until  he  acquires  another  derivatively  from 
his  parents  or  by  acts  of  his  own : "  Toby  v.  Madison,  44  Pa.  60. 

As  far  as  the  evidence  shows  John  Christy  did  not  acquire 
any  settlement  either  derivatively  or  by  acts  of  his  own,  other 
than  that  which  attached  to  him  by  his  birth.  He  did  testify 
that  he  had  rented  the  house  on  the  Donley  property  in  Ve- 
nango township  from  one  William  Christy  at  the  rate  of  $12.00 
per  year;  that  he  resided  thereon  for  two  years  and  paid  his 
rent  in  work.  If  this  is  correct  he  would  have  a  settlement  in 
Venango  township ;  but  William  Christy  testifies  that  John  did 
live  on  this  property  under  him,  but  that  he  never  paid  him 
anything  on  rent  except  $1.50.  He  says  that  John  lived  there 
nearly  oHe  year  first,  and  then  he  moved  away  for  one  summer 
and  part  of  the  winter,  and  came  back  the  next  spring  and 
staid  three  or  four  months.  That  duriijg  both  times  he  was 
there  that  he  paid  but  $1.50  rent,  and  that  was  in  work ;  that 
John  worked  for  him  some  few  days,  but  that  he  paid  him  with 
groceries  and  flour  out  of  the  store.  John  Christy  also  testifies 
that  he  lived  on  this  property  under  McBride  for  a  period  of 
two  years  and  paid  rent  at  the  rate  of  $1.00  per  month,  or 
$24.00  in  all.  McBride  testifies  that  he  was  on  the  farm  for 
only  seven  months  and  paid  rent  to  the  amount  of  $4.00  in 
work,  and  that  was  all  he  paid,  that  he  was  in  debt  for  rent 
$6.50  at  the  time  he  broke  up  housekeeping,  and  has  never  paid 
it  yet;  he  was  to  pay  $1.50  per  month. 

The  evidence  of  John  Christy  as  to  the  time  he  lived  on  this 
Donley  property  under  Christy  and  McBride  is  contradicted  by 
the  evidence  of  his  neighbor  Thomas  J.  Campbell ;  and  Camp- 
bell's evidence  corroborates  that  of  both  William  Christy  and 
McBride  as  to  the  time  of  occupancy.  It  is  evident  that  John 
Christy  is  mistaken  not  only  as  to  the  time  he  occupied  the 
Donley  property,  but  also  as  to  the  paying  of  rent.  Were  we 
to  take  this  evidence  as  verity  we  must  of  necessity  disbelieve 
the  evidence  of  William  Christy,  Michael  McBride  and  Thomas 
J.  Campbell,  and  this  we  cannot  do,  even  if  they  stood  before 
us  as  men  of  equal  veracity.     The  weight  of  the  evidence  is 
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strong  against  the  claim  that  John  had  gained  a  settlement  in 
Venango  township  by  payment  of  rent.  And  in  support  of  our 
view  of  the  incredibility  of  John's  evidence  and  the  credibility 
of  the  other  witnesses  above  named,  the  evidence  shows  that 
John  Christy  was  weak  minded  and  scarcely  responsible.  And 
as  bearing  against  the  probability  of  his  paying  rent  as  he  states, 
the  evidence  shows  that  he  was  not  industrious,  was  in  need  of 
help,  and  received  help  from  his  neighbors — but  we  need  not 
discuss  the  evidence  further;  it  is  clear  from  it  that  John 
Christy  did  not  pay  rent  as  he  states.  Having  found  the  facts 
to  be  as  above  stated  we  must  conclude,  as  a  matter  of  law,  that 
John  Christy's  last  place  of  legal  settlement  was,  at  the  tim^ 
his  wife  became  a  cliarge  upon  the  poor  district  of  South  Buf- 
falo township,  in  Marion  township,  Butler  county ;  and  there- 
fore the  other  rules,  viz,  those  on  the  commissioners  of  Butler 
county,  Washington  township  and  Venango  township  must  be 
discharged. 

We  doubt  the  propriety  of  the  practice  adopted  in  this  case, 
viz,  that  of  obtaimng  at  one  and  the  same  time  rules  upon  so 
many  different  districts.  A  poor  district  upon  which  a  pauper 
becomes  chargeable,  if  that  is  not  his  last  legal  settlement,  must, 
in  order  to  get  rid  of  the  burden  of  maintaining  him,  take  out 
an  order  of  removal  and  remove  the  pauper  to  his  or  her  last 
place  of  legal  settlement.  Of  course  in  this  case,  the  pauper 
being  insane  and  confined  in  an  asylum,  could  not  be  taken  and 
delivered  in  person  to  the  overseers  of  the  district  liable  for  hev 
support. 

Section  12  of  the  act  of  April  22, 1863,  P.  L.  539,  relating  to 
the  commission  of  insane  persons  to  the  Western  Pennsylvania 
Hospital,  provides :  "  the  county  where  such  insane  person  had 
a  legal  settlement  or  residence  or  from  which  he  or  she  was 
sent,  or  where  the  trial  or  proceedings  were  had  under  which 
he  or  she  was  committed  or  sent  to  said  hospital,  as  the  case 
may  be,  shall  be  liable  to  said  hospital  for  the  expense  of  his  or 
her  care,  etc.;  but  in  all  such  cases  the  county  so  chargeable 
shall  have  remedy  over  against  the  proper  township,  city  or 
poor  district,  when  by  existing  laws  such  township,  city  or  poor 
district  is  liable  for  the  support  of  such  insane  persons  "  .  .  .  . 
By  this  act  the  county  of  Armstrong  is  primarily  liable  to  the 
hospital  for  the  expenses  of  caring  for  Margaret  Christy,  the 
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pauper  in  this  case,  with  the  remedy  over  as  provided  for  in 
said  section  12.  We  are  of  the  opinion  that  the  proper  practice 
in  such  a  case  would  have  been  for  the  overseers  of  the  poor  of 
South  Buffalo  township,  when  served  with  notice  of  the  fact 
that  the  court  had  certified  said  South  Buffalo  township  as  the 
place  of  last  residence  of  the  pauper,  to  have  answered  that  she 
had  no  settlement  in  said  township,  and  shown  where  she  had 
her  last  place  of  legal  settlement ;  and  having  done  so  the  court 
could  certify  that  district  as  her  place  of  last  legal  settlement, 
and  the  county  of  Armstrong  would  be  bound  to  look  to  the 
district  thus  certified  for  reimbursement  for  the  expenses  in- 
curred in  maintaining  her  at  the  hospital. 

Armstrong  county  is  not  a  party  to  these  proceedings ;  and 
as  the  record  in  this  case  thus  far  shows,  said  county  could  hold 
South  Buffalo  township  poor  district  responsible  for  all  pay- 
ments made  to  the  hospital  in  behalf  of  said  pauper,  as  by  sec- 
tion 1  of  said  act  of  1863  the  court  has  certified  said  South 
Buffalo  township  as  the  last  place  of  residence  of  the  pauper. 
If  South  Buffalo  township  is  liable  to  the  county  of  Armstrong, 
and  Marion  township,  Butler  county,  is  liable  to  South  Buffalo 
township,  it  is  rather  a  circuitous  way  of  arriving  at  a  proper 
adjudication  of  the  rights  of  all  concerned.  But  as  there  were 
no  objections  made  by  any  of  the  parties  interested  as  to  the 
manner  of  proceeding  to  ascertain  the  last  place  of  legal  settle- 
ment of  the  pauper,  we  take  it  for  granted  that  they  are  all  con- 
tent with  the  practice  adopted,  and  desire  a  determination  of 
the  question  by  ascertaining  which  district  is  liable, — and  we 
dispose  of  the  matter  accor<^gly. 

And  now,  June  3, 1895,  the  rule  upon  the  county  commis- 
sioners of  Butler  county  and  the  rules  upon  Washington  and 
Venango  townships  are  discharged,  and  the  rule  upon  Marion 
township,  Butler  county,  is  made  absolute.  And  said  Marion 
township  is  hereby  certified  as  the  last  place  of  legal  settlement 
of  the  insane  pauper,  Margaret  Christy.  And  it  is  further  or- 
dered that  Marion  township  poor  district  pay  the  costs  of  these 
proceedings. 

Venango  township  presented  the  following  point: 

2.  Having  been  shown  that  Marion  township  was  the  place 
of  birth  of  the  husband  of  the  pauper  who  takes  her  settlement 
through  him,  the  burden  is  then  upon  Marion  township  to  show 
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that  the  pauper  has  acquired  a  subeequent  settlement  in  Venango 
township  by  one  of  the  modes  prescribed  by  the  act  of  assembly, 
and  nowhere  does  the  evidence  disclose  that  fact  sufficiently  to 
justify  the  court  in  finding  that  he  ever  acquired  a  settlement 
in  Venango  township,  either  by  payment  of  rent,  taxes,  or  in  any 
other  form.    Answer:  Affirmed.  [3] 

Error  assigned  (3)  affirming  second  point  as  above  stated. 

Newtan  Blacky  with  him  S,  F.  Bowser^  for  appellant. 

J,  E,  McCain^  of  McCain  ^  Chriatt/j  with  him  James  M,  Oalr 
breathy  for  appellee. 

Per  Cueiam,  July  16, 1896 : 

This  is  an  appeal  from  the  order  of  the  court  of  quarter  ses- 
sions of  Armstrong  county,  certifying  that  Marion  township  in 
Butler  county  was  the  last  place  of  legal  settlement  of  Marga- 
ret Christy,  an  indigent  lunatic  who  is  confined  in  the  Western 
Pennsylvania  Hospital.  The  record  shows  that  this  order  was 
made,  after  hearing,  upon  a  rule  to  show  cause,  granted  upon 
the  application  of  the  overseers  of  the  poor  of  South  Buffalo 
township,  in  Armstrong  coimty,  and  duly  served  upon  the  over- 
seers of  the  poor  of  Marion  township.  No  question  is  raised  by 
counsel  as  to  the  standing  or  right  of  the  overseers  of  South 
Buffalo  to  apply  for  the  order,  or  as  to  the  authority  of  the 
court  to  make  it,  if  in  fact  and  in  law  the  last  settlement  of  the 
lunatic  was  in  Marion  township.  The  act  of  April  22, 1863, 
P.  L.  639,  authorizes  the  court  of  quarter  sessions,  under  cei> 
tain  circumstances,  to  certify  the  legal  settlement  of  insane  per- 
sons committed  to  the  hospital.  In  the  absence  of  objections 
upon  this  score  to  the  regulariiy  of  the  proceedings,  we  may 
assume  that  the  order  was  made  in  the  exercise  of  the  jurisdic- 
tion thus  conferred. 

It  is  very  questionable  whether  an  appeal — in  the  sense  in 
which  that  term  was  used  prior  to  the  act  of  May  9, 1889, 
P.  L.  158 — lies  from  such  an  order.  The  act  of  March  16, 1868, 
P.  L.  46,  which  is  supposed  to  authorize  and  regulate  it,  applies 
in  terms  to  proceedings  on  appeal  from  orders  of  removal,  and 
it  is  only  by  treating  this  proceeding  as  a  substitute  for  an  order 
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of  removal  and  an  appeal  therefrom — ^which  it  must  be  confessed 
requires  a  great  .strain — that  the  act  of  1868  can  be  made  appli- 
cable. If  there  is  any  other  act  which  confers  upon  us  appellate 
jurisdiction  in  such  a  case,  which  was  not  formerly  exercisable 
upon  certiorari,  it  has  not  been  called  to  our  attention. 

But  assuming  that  the  case  is  properly  here,  and  that  the 
exception  filed  in  the  court  below  was  intended  to  include  the 
answers  to  the  several  requests  for  findings  of  fact  and  of  law, 
let  us  look  at  the  specifications  of  eiTor.  The  first  two  relate  to 
findings  of  fact;  but  as  there  was  competent  evidence,  which,  if 
believed,  was  sufficient  to  sustain  them,  the  conclusions  of  the 
learned  judge  as  to  the  weight  of  the  testimony,  especially  as 
the  credibility  of  the  witnesses  was  involved,  are  not  reviewable. 
Many  of  the  decisions  upon  the  question  will  be  found  collected 
in  Spring  Twp.  v.  Walker  Twp.,  1  Pa.  Superior  Ct.  383,  and  we 
need  not  go  over  the  ground  again.  The  finding  complained  of 
in  the  third  specification  is  partly  one  of  fact  and  partly  one  of 
law.  So  far  as  it  is  the  latter  it  is  but  an  affirmance  of  the 
propositions  that  a  married  woman  during  coverture,  and  after 
her  husband's  death,  is  deemed  to  be  settled  in  the  place  where 
he  was  last  settled  (act  of  June  13,  1836,  sec.  10,  P.  L.  624), 
and  that  the  settlement  of  a  pauper  is  the  place  of  his  birth 
until  he  acquires  another  derivatively  from  his  parents  or  by 
acts  of  his  own :  Toby  v.  Madison,  44  Pa.  60 ;  Wayne  Twp.  v. 
Jersey  Shore,  81*  Pa.  264.  John  Christy,  the  husband  of  the 
lunatic,  was  bom  in  Marion  township,  and  lived  there  with  his 
parents  until  after  he  was  twenty-one  yeara  old.  In  1880  he 
married  Margaret  Miller,  the  lunatic,  in  Washington  township, 
and  in  the  same  year  he  and  his  wife  moved  into  Venango  town- 
ship. It  is  alleged  by  the  appellant  that  he  acquired  a  settle- 
ment in  the  latter  township  by  leasing  and  payment  of  rent. 
The  appellant's  counsel  frankly  concede  that  this  is  the  only 
question  in  the  case.  The  evidence  was  conflictuig,  and  after 
a  very  careful  and  painstaking  review  of  it,  the  learned  judge 
below  found  that  John  Christy  did  not  pay  rent  so  as  to  acquire 
a  legal  settlement  in  Venango  township.  This  would  seem  to 
be  conclusive  of  the  question,  unless  the  finding  of  fact  can  be 
overturned  by  us,  which,  as  has  been  seen,  cannot  be  done. 

The  order  is  affirmed  and  the  appeal  dismissed  at  the  costs  of 
the  appellant. 
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Appeals  of  Fuller  Hogsett  and  Morgan  H.  Bowman. 

Appeals— Mailers  not  reviewable. 

In  a  proceeding  for  creating  a  county  bridge  the  necessity  for  the  bridge, 
the  ability  of  the  township  or  townships  to  bear  the  expense  and  the  pro- 
priety and  expediency  of  erecting  it  as  a  county  bridge,  or  of  assisting  the 
township  or  townships  to  erect  it,  are  matters  committed  to  the  judgment 
and  discretion  of  the  viewers,  the  grand  jury,  the  county  commissioners 
and  the  court  below,  exercised  in  successive  stages  of  the  proceedings,  and 
their  decision  is  not  reviewable  if  the  proceedings  are  regular  and  were 
authorized  by  law. 

Judgments— Effecl  of— Collateral  review. 

In  a  proceeding  to  create  a  county  bridge,  the  regularity  of  the  proceed- 
ings whereby  the  roads  or  streets  on  which  it  is  constructed  were  ordained 
cannot  be  questioned  collaterally  nor  reviewed  on  appeal. 

Navigable  stream — Roads  and  streets. 

There  is  as  much  authority  in  law  for  laying  out  a  sti*eet  in  a  borough 
across  a  navigable  stream  as  there  is  for  lading  out  a  township  road  in  the 
same  way. 

Roads  and  streets— Highways, 

Sti-eets  regulated  and  repaired  by  the  authority  of  a  municipal  corpora- 
tion are  as  much  highways  as  are  public  roads  laid  out  by  authority  of  the 
court  of  quarter  sessions.  The  word  **  road  "  may  be  fitly  used  to  desig- 
nate a  city  or  borough  street  and  the  expression  **  public  road  or  highway  ^^ 
used  in  the  35th  section  of  the  act  of  June  13,  1836,  relative  to  the  erection 
of  county  bridges,  includes  streets  or  alleys  in  a  borough. 

County  bridges— Boroughs— Totonships. 

The  legislature  intended  the  act  of  1836  to  include  borough  streets  as 
well  as  township  roads,  and  the  statute  contemplates  the  erection  of  a 
county  bridge  in  a  borough  or  connecting  two  boroughs. 

Argued  April  22, 1896.  Appeal,  No.  90,  April  T.,  1896,  by 
Fuller  Hogsett  and  Morgan  H.  Bowman,  from  decree  of  Q.  S. 
Fayette  Co.,  Sept.  Sess.,  1892,  No.  3,  road  docket,  erecting  a 
county  bridge  over  Youghiogheny  river  from  Apple  street  in 
the  borough  of  Connellsville  to  Trader's  alley  in  the  borough  of 
New  Haven.  Before  Riob,  P.  J.,  Willabd,  Wickham,  Bea- 
YBR,  Reedeb,  Oblady  and  Smith,  J  J.    AfiKrmed. 

The  records  disclosed  the  following  facts :  The  western  shore 
line  of  the  Youghiogheny  river  is  the  boundary  line  between 
the  borough  of  New  Haven  on  the  west  and  the  borough  of 
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Connellsville  x>n  the  east.  Trader's  alley,  a  public  alley  of  the 
former  borough,  terminated  at  the  Comiellsville  borough  line 
and  was  twenty  feet  wide.  Nearly  opposite  to  it  and  running 
in  the  same  general  direction  was  Apple  street,  a  public  street 
of  the  borough  of  Connellsville.  This  latter  street  terminates 
in  Water  street  which  runs  parallel  with  the  river.  In  1891 
the  burgess  and  town  council  of  the  latter  borough  presented 
their  petition  to  the  court  of  quarter  sessions  in  which  they  set 
forth  that  they  had  resolved  and  were  about  to  extend  Apple 
street  from  Water  street  to  the  borough  line  on  the  west  side 
"  where  the  said  street  will  connect  with  Trader's  alley  in  the 
borough  of  New  Haven,"  and  prayed  for  the  appointment  of 
viewers  to  assess  the  damages,  etc.  Pursuant  to  leave  granted 
by  the  court  exceptions  were  filed,  which,  after  argument,  were 
overruled  in  March,  1892.  Viewers  were  then  appointed  who 
in  due  time  reported  that  no  damages  above  the  benefits  were 
sustained.  Their  report  was  confirmed  nisi  on  June  9, 1892, 
and,  so  far  as  appears,  no  exceptions  were  filed  thereto.  In 
June,  1891,  the  burgess  and  town  council  of  the  borough  of 
New  Haven  presented  their  petition  to  the  court,  in  which  they 
set  forth  that  an  ordinance  had  been  duly  passed  widening  that 
part  of  Trader's  alley  which  lies  between  Front  street  and  the 
Connellsville  borough  line  to  a  uniform  width  of  fifty-five  feet, 
and  prayed  for  the  appointment  of  viewers  to  assess  the  dam- 
ages, etc.  Viewers  were  appointed  who  filed  their  report  at 
the  next  term.  No  exceptions  having  been  filed  the  report  was 
confirmed  on  February  3, 1892.  The  damages  awarded  were 
paid  subsequently,  and  the  owners  of  the  land  taken  deeded  the 
same  to  the  borough. 

In  September,  1892,  citizens  of  the  boroughs  of  New  Haven 
and  Connellsville  and  of  Connellsville,  Dunbar  and  adjoining 
townships  presented  their  petition  for  the  appointment  of  viewers 
in  which  they  set  forth :  "  That  the  Youghiogheny  river  crosses 
a  public  road  or  highway  through  and  between  said  Connells- 
ville and  New  Haven  boroughs,  said  road  or  highway  being 
known  as  Apple  street  in  Connellsville  borough  and  as  Trader's 
alley  in  New  Haven  borough,  that  it  is  necessary  to  erect  and 
maintain  a  bridge  across  said  river  at  said  road  or  highway,  and 
the  erecting  of  said  bridge  requires  more  expense  than  is  reason- 
able that  one  or  two  adjoining  townships  or  boroughs  should 
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bear.**  Viewers  were  appointed  who  reported  inter  alia  that 
they  were  **  of  the  opinion  that  a  bridge  over  the  Youghiogheny 
river  at  the  place  where  the  public  highway  leading  from  Con- 
nellsville  to  New  Haven  and  known  as  Apple  street  in  Con- 
nellsville  and  as  Trader's  alley  in  New  Haven  crosses  said 
Youghiogheny  is  necessary,  and  would  be  too  expensive  for  said 
township,  townships  or  boroughs.  That  we  have  accordingly 
laid  out  said  bridge  upon  said  public  highway  and  over  said 
river,  that  being  the  best  and  most  available  location  for  the 
same,  said  bridge  to  pass  nineteen  feet  over  the  tracks  of  the 
Baltimore  &  Ohio  Railroad  on  the  Connellsville  side  and  to 
extend  eastward  so  far  as  it  is  necessary  to  reach  the  surface  of 
Apple  street."  At  the  succeeding  sessions  the  matter  was  laid 
before  the  grand  jury,  who  approved  the  report  of  the  viewers 
and  further  stated  "  that  it  appears  to  us,  the  said  jury,  that 
such  bridge  is  necessary  and  would  be  too  expensive  for  the  said 
boroughs." 

In  February,  1894,  exceptions  to  the  report  of  viewers  were 
filed  by  citizens  of  the  county,  which  after  argument  were  over- 
ruled by  Hon.  J.  F.  Slagle,  specially  presiding,  in  the  following 
opinion : 

The  exceptions  do  not  raise  any  questions  as  to  the  regularity 
of  the  proceedings.  They  are  rather  addressed  to  the  discre- 
tion of  the  court  in  approving  the  report  of  viewers.  Additional 
exceptions  were  filed  February  10, 1894,  which  raise  some  ques- 
tions as  to  their  legality,  one  of  which  is  suggested  in  their  first 
exception. 

The  first  exception  is  tiiat  "  The  building  of  this  bridge  is 
not  authorized  by  the  laws  of  Pennsylvania." 

a.  There  is  no  traveled  highway  crossing  a  stream. 

b.  The  streets  which  it  is  proposed  to  connect  were  opened 
for  the  express  purpose  of  getting  a  site  for  the  bridge.  The 
third  additional  exception  relates  to  the  same  matter.  ^^  The 
widening  of  Trader's  alley  in  New  Haven  borough  was  not 
approved  and  confirmed  in  accordance  with  the  law  and  rules 
of  court,  confirmed  after  the  regular  term." 

The  regularity  of  the  proceedings  in  that  case  cannot  be 
inquired  into  in  this  collateral  proceeding.  The  court  then  had 
jurisdiction,  and  its  judgment  is  conclusive  unless  reviewed 
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upon  appeal  duly  taken.  In  such  a  case  the  Supreme  Court 
will  not  reverse  unless  the  appeal  is  taken  within  the  time  pre- 
scribed by  law :  Road  in  Salem  Township,  108  Pa.  250,  and 
besides,  the  exceptants  haye  no  standing  to  object  to  the  pro- 
ceedings in  that  case.  The  street  was  opened  by  the  councils 
of  the  borough.  They  petitioned  for  the  appointment  of  viewers 
to  assess  damages  to  property  taken.  The  only  parties  to  that 
proceeding  were  the  borough  and  the  owners  of  property.  The 
exceptants  have  shown  no  right  to  question  proceedings  which 
were  satisfactory  to  the  parties  interested :  Broomall's  Appeal, 
75  Pa.  173.  The  other  grounds  of  exception,  if  well  taken, 
would  prohibit  the  erection  of  a  bridge  at  any  point  where  a  ford 
or  ferry  had  not  previously  existed.  The  act  of  assembly  cer- 
tainly cannot  be  so  limited.  Such  construction  would  be  incon- 
sistent with  the  37th  section  of  the  act  which  authorizes  a 
change  of  roads  to  effect  the  most  suitable  and  least  expensive 
location. 

The  first  additional  exception  probably  relates  to  the  same 
matter.  It  is  that  the  petition  for  the  bridge  was  prematurely 
filed.  There  does  not  appear  to  be  any  other  matter  to  which 
it  refers. 

The  second  additional  exception  is  as  follows :  "  There  was 
no  certificate  of  counsel  that  the  petition  was  regular  and  con- 
formable to  law  as  required  by  rule  of  court." 

This  was  known  or  should  have  been  known  to  the  except- 
ants when  the  proceedings  were  commenced.  After  the  report 
of  viewers  and  of  the  grand  jury  it  is  too  late  to  raise  such  an 
objection.  Even  objection  to  a  viewer  on  the  ground  of  relation- 
ship must  be  made  as  soon  as  discovered :  Hilltown  Road,  18 
Pa.  233;  Road  in  AUen  Twp.,  18  Pa.  463. 

The  fourth  additional  exception  is  that  G.  W.  Newcomer  was 
one  of  the  viewers  that  extended  Apple  street  for  the  purpose 
of  getting  a  location  for  the  bridge,  and  was  also  a  member  of 
the  grand  jury  that  approved  the  bridge  and  took  an  active 
part  in  procuring  said  approval  by  grand  jury. 

As  a  viewer  in  the  street  matter,  the  duty  of  Mr.  Newcomer 
was  merely  to  assess  the  damages  to  owners  of  property  taken. 
Being  permitted  to  act  in  that  matter  he  is  presumed  to  be  dis- 
interested, and  there  would  be  no  presumption  that  he  was 
interested  in  the  bridge  so  as  to  render  him  incompetent  as  a 
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viewer.  Upon  argument,  counsel  suggest  that  there  were  four 
grand  jurors  from  Connellsville  who  took  an  active  part  to 
secure  report  favorable  to  bridge.  This  was  not  made  the  sub- 
ject of  exception  and  possibly  ought  not  to  be  considered.  But 
there  is  no  suggestion  that  they  are  personally  interested,  and 
the  fact  that  they  were  residents  of  Connellsville  does  not  ren- 
der them  incompetent.  In  providing  for  the  approval  of  the 
grand  jury  the  legislature  must  have  known  that  it  would 
practically  have  as  members  some  from  the  locality  especially 
interested  in  the  bridge,  and  if  it  had  been  intended  to  exclude 
such  persons  from  the  deliberations  of  the  jury  it  would  have 
been  so  provided.  It  has  not  been  the  policy  of  the  law  to 
exclude  persons  in  matters  of  a  public  nature  because  of  their 
interest  as  citizens :  Act  of  April  16,  1840,  sec.  6,  P.  L.  368 ; 
Purd.  Dig.  967,  pi.  78.  The  same  policy  is  recognized  in  road 
cases :  Road  in  Lower  Windsor  Twp.,  29  Pa.  18. 

The  4th,  5th  and  6th  exceptions  relate  to  transactions  affect- 
ing the  Youghiogheny  Bridge  Company. 

Proceedings  were  commenced  at  No.  114  December  session, 
1890,  for  condemnation  of  the  bridge  of  that  company.  The 
suggestion  of  the  6th  exception  that  the  county  is  bound  by  the 
judgment  in  tiiat  case  is  not  sustained  by  the  record  which 
shows  that  the  report  of  the  viewers  was  against  its  condemna- 
tion, and  the  proceedings  there  ended,  and  certainly  the  county- 
is  not  liable  to  damages  which  may  accrue  to  that  company  by 
the  erection  of  a  bridge  which  the  county  has  the  right  by  law  to 
erect,  as  suggested  in  the  4th  exception.  Nor  do  we  see  any 
ground  of  estoppel  even  if  the  petitioners  in  this  case  are  the 
same  as  in  that,  as  suggested  in  the  4th  exception. 

This  disposes  of  all  exceptions  of  a  technical  character.  The 
2d  and  8d  relate  to  expediency. 

Second.    There  is  no  necessity  for  a  bridge. 

Third.    It  would  not  be  expedient  to  build  this  bridge. 

All  the  suggestions  \inder  these  exceptions,  and  also  some  of 
those  under  the  exceptions  already  considered,  are  proper  sub- 
jects for  the  consideration  of  the  viewers  and  grand  jury.  They 
and  the  conmiissioners  are  the  proper  tribunals  to  determine  all 
these  questions.  It  is  true  that  the  act  of  1836  provides  that  if 
it  shall  appear  to  the  court  that  such  a  bridge  is  necessary,  etc., 
bat  the  duty  is  of  the  same  character  as  in  the  approval  of  the 
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report  of  road  viewers,  though  perhaps  the  discretion  is  broader. 
The  viewers  met  upon  the  ground  and  examined  witnesses ;  the 
grand  jury  call  witnesses  before  them,  and  the  commissioners 
may  if  they  deem  it  necessary  examine  the  location,  and  have 
the  means  of  judging  as  to  the  ability  of  the  districts  especially 
interested,  and  the  county  to  bear  the  expense  of  construction. 
The  viewers'  report  is  not  conclusive.  There  may  be  a  review 
of  right  as  in  road  cases  :  Bedford  Bridge,  72  Pa.  42,  and  the 
court  could  direct  a  review  if  deemed  necessary.  When  to  this 
is  added  the  approval  of  a  grand  jury,  it  would  seem  that  the 
court  ought  to  be  satisfied,  and  certainly  ought  not  to  interpose 
its  objections  unless  in  case  of  manifest  error.  Nor  do  we  think 
it  the  duty  of  the  court  to  call  witnesses  before  it  when  the 
opportunity  is  thus  offered  to  have  them  examined  before  view- 
ers, reviewers  and  grand  jury. 

The  ability  of  the  county  to  bear  the  expense  is  a  matter  for 
special  consideration  by  the  county  commissioners.  It  is  their 
duty  to  provide  the  funds.  When  tlie  bridge  has  been  recorded 
as  a  county  bridge,  this  duty  becomes  obligatory,  and  it  is  to  be 
presumed  that  ^ey  will  not  approve  and  record  it  as  such  if 
in  their  judgment  the  necessary  funds  cannot  be  raised  without 
oppression  to  the  county  at  large.  For  these  reasons  we  are  of 
the  opinion  that  none  of  the  exceptions  are  well  founded,  and 
that  they  should  be  dismissed  and  the  proceedings  approved. 

There  has  been  no  formal  approval  by  the  court.  It  would 
probably  be  better  practice  for  the  court  to  enter  its  approval 
before  referring  the  matter  to  the  grand  jury,  and  perhaps  this 
was  intended  in  the  order  directing  the  report  of  viewers  to  be 
filed  and  laid  before  the  jury.  To  avoid  any  question,  we  will 
file  an  order  dismissing  the  exceptions  and  formally  approving 
the  proceeding. 

The  court  made  the  following  orders : 

And  now,  April  12, 1894,  this  case  came  on  to  be  heard  at 
a  special  court  duly  ordered  and  held  February  10,  1894,  upon 
exceptions  to  report  of  viewers  and  finding  of  the  grand  jury ; 
and  upon  consideration  thereof,  it  is  ordered  that  all  the  ex- 
ceptions be  and  are  hereby  overruled.  And  it  appearing  to 
tlie  court  that  said  bridge  is  necessary,  and  would  be  too  ex- 
pensive for  said  boroughs  of  ConnellsviUe  and  New  Haven, 
the  report  of  the  viewers  and  findings  of  the  grand  jury  are 
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approved.  And  it  is  further  ordered  that  the  same  be  referred 
to  the  commissioners  of  said  county  for  such  action  as  they 
may  deem  expedient.  [10] 

From  this  order,  the  Youghiogheny  Bridge  Co.  appealed  to 
the  Supreme  Court,  but  the  appeal  was  quashed  upon  the  ground 
that  it  was  premature.  See  Youghiogheny  Bridge  Co.'s  Appeal, 
168  Pa.  464. 

The  county  commissioners  then  approved  the  report  of  the 
viewers,  and  further  stated  "  that  such  bridge  is  necessary  and 
would  be  too  expensive  for  the  said  boroughs  of  ConneUsville 
and  New  Haven,  and  we  hereby  direct  that  under  the  order  of 
the  court  in  the  case  made,  the  said  bridge  be  recorded  as  a 
county  bridge." 

Fuller  Hogsett  and  Morgan  H.  Bowman  then  appealed  to 
this  court. 

Ihrors  assigned^  (10)  the  foregoing  order  of  court,  quoting 
same  in  full ;  (9)  the  refusal  to  set  aside  the  report  of  viewers 
and  to  dismiss  the  petition  for  want  of  jurisdiction^  and  the  over- 
ruling of  the  exceptions  which  were  as  follows :  (1)  the  build- 
ing of  the  bridge  is  not  authorized  by  law ;  (2)  there  is  no 
necessity  for  the  bridge :  (3)  it  would  not  be  expedient  to  build 
the  bridge ;  (4)  it  would  practically  destroy  the  chartered  rights 
and  franchises  of  the  Youghiogheny  Bridge  Co.  and  render 
^the  county  liable  in  an  action  for  damages  that  would  result ; 
(6)  the  petition  for  the  bridge  was  prematurely  filed ;  (6)  there 
was  no  certificate  of  counsel  that  the  petition  was  regular  and 
conformable  to  law,  as  required  by  the  rule  of  court ;  (7)  the 
widening  of  Trader's  alley  was  not  approved  and  confirmed  in 
accordance  with  the  law  and  the  rules  of  court  confirmed  after 
the  regular  term ;  (8)  one  of  tiie  viewers  that  extended  Apple 
street  for  the  purpose  of  getting  a  location  for  the  bridge  was 
also  a  member  of  the  grand  jury  that  approved  the  bridge  and 
took  an  active  part  in  securing  said  approval. 

S.  E.  Ewing^  W.  (7.  Quiler^  P,  S.  Newmyer  and  R,  H.  Lind- 
Bey^  for  appellant. — The  act  of  1886  means  a  county  road,  not 
street  or  alley,  in  a  borough :  Osage  Street,  90  Pa.  114.  Roads, 
streets  and  alleys,  by  the  act  of  1851,  were  confined  to  such  as 
begin  and  end  in  a  borough,  but  not  to  such  roads  as  are  or  may 
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be  opened  through  the  borough  of  which  a  part  only  is  within 
the  borough  limits :  Somerset  v.  Stoystown  Road,  74  Pa.  62 ; 
South  Chester  Road,  80  Pa.  872 ;  Parkesburg  Borough  Streets, 
124  Pa.  524;  Norwegian  Street,  81  Pa.  352;  Erie  County  v. 
Commonwealth,  127  Pa.  207 ;  Livingston  v.  Wolf,  136  Pa.  533; 
McDevitt  V.  Gas  Co.,  160  Pa.  375. 

The  records  of  the  court  below  do  not  show  that  proceedings 
were  ever  had  or  begun  for  the  laying  out  or  opening  of  a  public 
road  or  highway  between  the  end  of  Apple  street  in  the  borough 
of  Connellsville  and  the  beginning  of  Trader's  alley  in  the  bor- 
ough of  New  Haven,  to  wit,  the  bed  of  the  Youghiogheny  river. 
The  bridge  itself  is  a  highway  and  forms  the  connecting  line 
between  the  highway  on  opposite  sides  of  the  river :  In  re  To- 
wanda  Bridge  Co.,  91  Pa.  220 ;  Penn  Twp.  v.  Perry  Co.,  78  Pa. 
459 ;  Westfield  Borough  v.  Tioga,  150  Pa.  153. 

Boyd  ^  Umbelj  James  C.  Work  e^nd  Wm.  A,  JK)^^,  for  appellees. 
— Proceedings  were  instituted  in  1892  by  the  borough  of  Con- 
nellsville, extending  Apple  street  across  the  Youghiogheny  river 
to  join  Trader's  alley  on  the  New  Haven  side.  The  proceedings 
to  locate  Apple  street  and  Trader's  alley  cannot  be  questioned 
in  this  collateral  proceeding :  Road  in  Salem  Twp.,  108  Pa.  250. 
Streets  are  highways :  Sharett's  Road,  8  Pa.  89-92 ;  Fitzwater 
Street,  4  S.  &  R.  105. 

The  bridge  sections  of  the  act  of  1886  apply  to  boroughs  as 
well  as  townships :  Wilkes-Barre  v.  Luzerne  Co.,  3  Kulp,  302 ; 
Pottsville  Borough  v.  Norwegian  Twp,  14  Pa.  543 ;  Westfield 
Borough  V.  Tioga  Co.,  150  Pa.  152. 

Opinion  by  Rice,  P.  J.,  July  16, 1896  : 

These  proceedings  were  had  under  section  35  of  the  act  of 
June  13,  1836,  P.  L.  551,  relative  to  the  erection  of  county 
bridges,  and,  so  far  as  the  record  shows,  they  were  regular. 

The  section  provides  that  when  a  river,  creek  or  rivulet  over 
which  it  may  be  necessary  to  erect  a  bridge,  crosses  a  public 
road  or  liighway,  and  the  erecting  of  such  bridge  requires  greater 
expense  than  it  is  reasonable  that  one  or  two  adjoining  townships 
shall  bear,  the  court  shall,  on  the  representation  of  the  super- 
visors or  on  the  petition  of  any  of  the  inhabitants  of  the  respec- 
tive townships,  order  a  view  in  the  manner  provided  for  in  the 
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case  of  roads,  and  if,  on  the  report  of  the  viewers,  it  shall  appear 
to  the  court,  grand  jury  and  commissioners  of  the  county  that 
such  bridge  is  necessary  and  would  be  too  expensive  for  such 
townsliip  or  townships  it  shall  be  entered  of  record  as  a  county 
bridge. 

A  subsequent  act  authorizes  the  county  conmiissioners,  when 
they  do  not  deem  it  advisable  to  enter  the  bridge  of  record  as  a 
county  bridge,  to  assist  the  township  or  townships  if  they  con- 
sider it  proper  to  do  so:  Act  of  May  25, 1887,  P.  L.  267. 

The  necessity  for  the  bridge,  the  ability  of  the  township  or 
townships  to  bear  the  expense,  and  the  propriety  and  expediency 
of  erecting  it  as  a  county  bridge,  or  of  assisting  the  township 
or  townships  to  erect  it  are  matters  committed  to  the  judg- 
ment and  discretion  of  the  viewers,  the  grand  jury,  the  county 
commissioners  and  the  court  below,  exercised  in  successive 
stages  of  the  proceedings,  and  their  decision  is  not  reviewable 
here,  if  the  proceedings  are  regular  and  were  authorized  by  law: 
Gonestoga  Bridge,  150  Pa.  541.  All  of  the  exceptions  going  to 
the  regularity  of  the  proceedings  have  been  fully  considered  and 
correctly  disposed  of  by  the  learned  judge  who  presided  below, 
and  we  can  add  nothing  to  what  he  has  said  concerning  them. 

But  it  is  contended  that  the  proceeedings  were  not  authorized 
by  law,  because  there  is  no  public  highway  laid  out,  or  opened, 
or  in  existence,  which  crosses  the  Youghiogheny  River  at  the 
site  of  the  proposed  bridge,  nor  was  such  a  highway  ever  in 
existence,  either  by  authority  of  law,  prescription  or  lapse  of 
time.  If  by  this  sweeping  assertion  it  is  intended  to  deny  the 
regularity  of  the  proceedings  whereby  the  extension  of  Apple 
street  and  the  widening  of  Trader's  alley  were  ordained,  it 
seems  sufficient  to  say  that  the  records  of  those  proceedings  are 
not  properly  before  us  for  review  on  this  appeal,  and  the  regular- 
ity thereof  cannot  be  questioned  collaterally.  If  it  is  meant 
that  the  proceedings,  although  regular  in  form,  are  wholly  null 
and  void  because  there  was  no  authority  of  law  for  laying  out 
a  street  across  a  navigable  stream,  the  answer  is  that  there  is 
as  much  authority  for  that  as  there  is  for  laying  out  a  township 
road  in  the  same  way.  To  say  that  there  is  no  authority  for 
one  is  to  say  that  there  is  no  authority  for  the  other,  and  thus 
we  would  reach  the  absurd  conclusion  that  a  county  bridge 
cannot  be  built  across  a  navigable  stream  under  the  35th  sec- 
VoL.  n— 18 


Digitized  by  VjOOQ  IC 


274  YOUGHIOGHKNY  RIVER  BRIDGE. 

Opinion  of  the  Court.  [2  Super.  Ct. 

tion  of  the  act  of  1836,  because  the  conditions,  namely  a  public 
road  or  highway  crossed  by  a  river,  can  never  exist  in  such  a 
ca^e.  To  hold  that  a  ferry  or  ford  or  a  bridge  must  have 
existed  before  in  order  to  bring  the  case  within  the  statutory  con- 
ditions would  be  more  plausible,  but  that  conclusion  would  be 
inconsistent  with  the  liberal  and  reasonable  interpretation  of  the 
act  which  has  been  given  in  aU  the  cases  from  Smithfield  Bridge. 
6  Whart.  362,  to  Conestoga  Bridge,  150  Pa.  541.  The  learned 
judge  who  presided  below  well  says :  "  The  act  of  assembly  cer- 
tainly cannot  be  so  limited.  Such  construction  would  be  incon- 
sistent with  the  37th  section  of  the  act  which  authorizes  a 
change  of  roads  to  effect  the  most  suitable  and  least  expensive 
location."  Just  such  changes  were  made  in  both  of  the  cited 
cases.  In  the  former  Sergeant,  J.,  said :  "  There  is  nothing  in 
the  act  of  assembly  that  restrains  the  building  of  new  bridges 
either  as  to  place  or  number,  provided  they  are  approved  of  in 
the  manner  pointed  out  in  the  35th  section  of  the  act  of  13th  Jime, 
1836."'  As  to  building  bridges  over  navigable  streams  he  said : 
"  The  legislature  had  competent  power  to  authorize  the  erection 
of  bridges  over  streams  declared  public  highways,  either  by  a 
special  act  or  a  general  one ;  and  the  act  of  13th  June,  1836,  gives 
authority  as  to  aU  rivers,  creeks  and  rivulets  without  exception." 
The  only  true  way  to  look  at  the  case  is  to  take  for  verity  the 
facts  alleged  in  the  petition,  found  by  the  viewers  and  grand 
jury,  and  necessarily  implied  in  the  action  of  the  court  and 
county  commissioners,  namely:  that  the  site  of  the  proposed 
bridge  is  at  a  point  "  where  the  public  highway  leading  from 
Connellsville  to  New  Haven,  and  known  as  Apple  street  in 
Connellsville  and  as  Trader's  alley  in  New  Haven,  crosses.the 
Youghiogheny  river ; "  that,  but  for  the  river,  these  two  bor- 
ough streets  would  constitute  one  continuous  highway,  con- 
nected with  the  other  public  roads  and  streets  of  the  boroughs 
and  county ;  that  a  bridge  at  that  point  is  necessary  for  the 
accommodation,  not  only  of  the  inhabitants  of  the  two  boroughs, 
but  also  of  the  public  at  large ;  and  that  the  expense  of  erecting 
it  would  be  greater  than  the  boroughs  ought  to  be  required  to 
bear.  All  of  these  facts  are  either  distinctly  found  or  are  nec- 
essarily implied  in  the  record  before  us.  There  arises  then  the 
question  whether  the  statute  contemplates  the  erection  of  a 
county  bridge  in  a  borough  or  connecting  two  boroughs. 
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The  appellants'  counsel  contend  that  the  words  "  public  road 
or  highway/'  as  used  in  the  act  of  1836,  mean  a  county  road, 
one  laid  out  or  opened  under  that  act  and  its  supplements,  or 
one  which  has  been  in  existence  by  prescription  or  by  lapse 
of  time,  and  not  a  street  or  alley  in  a  borough. .  The  decision 
of  this  question,  if  it  is  made  to  turn  upon  tiie  meaning  of  the 
words  without  reference  to  the  context,  is  free  from  difl&culty. 
The  word  "road"  in  a  proper  connection  may  be  fitly  used 
to  designate  a  city  or  borough  street :  Moyamensing  Goad, 
4  S.  &  R.  106 ;  Sharett's  Itead,  8  Pa.  89.  But  here  the  more 
comprehensive  term  "  highway  "  is  also  used.  This  is  the  ge- 
neric name  for  all  kinds  of  public  ways,  including  county  roads, 
and  city  or  borough  streets.  A  way  is,  in  legal  contemplation, 
a  highway,  whether  established  by  prescription  or  by  dedication, 
or  under  the  right  of  eminent  domain,  if  there  is  a  general  right 
to  use  it  for  travel.  The  mode  of  its  creation  does  not  of  itself 
determine  its  character,  for  this  in  general  is  determined  by  the 
rights  which  the  public  have  in  it:  Elliott  on  Roads,  2. 

Streets  regulated  and  repaired  by  the  authority  of  a  munici- 
pal corporation  are  as  much  highways  as  are  public  roads  laid 
out  by  authority  of  the  quarter  sessions,  and  the  commonwealth, 
by  virtue  of  its  paramount  authority  as  trustee  for  the  public, 
will  protect  their  rights  therein  against  unlawful  encroachments, 
sanctioned  though  they  be  by  the  municipal  authorities.  This 
being  the  general  meaning  of  the  words  "  public  road  or  high- 
way," is  tiiere  anything  in  the  context  to  show  that  they  were 
used  in  a  restricted  sense  ? 

The  act  of  1886  was  intended  to  provide  a  general  and  compre- 
hensive system  for  laying  out  and  opening  roads  both  public  and 
private,  and  for  erecting  necessary  bridges.  At  the  time  of  its 
passage  it  became  the  only  general  law  upon  the  subject.  Except- 
ing in  the  22d  section  relative  to  the  vacation  of  streets,  etc.,  in 
cities  and  boroughs,  and  in  sections  76  to  81  relative  to  the  pro- 
cedure in  Philadelphia,  no  other  municipal  divisions  of  the  state 
are  mentioned  but  counties  and  townships. 

If  the  narrow  construction  contended  for  must  be  given  to 
the  85th  section  because  it  speaks  of  the  expense  to  townships, 
then  for  the  same  reason  many  of  the  other  provisions  of  the 
act  must  be  construed  to  apply  only  to  roads  in  townships,  and 
if  this  construction  had  been  given  to  the  act  there  would  have 
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been  (until  the  passage  of  the  general  borough  law  of  1851)  no 
general  law  under  which  roads  or  streets  m  boroughs  could  have 
been  laid  out  and  opened.  Very  soon  after  the  act  was  passed 
the  question  was  raised  whether  the  court  of  quarter  sessions 
had  authority  to  lay  out  a  public  road  in  a  borough  under  its 
provisions,  and  it  was  held  that  it  had :  NewviUe  Road  Case,  8 
W.  172  (1839).  Since  that  time  the  uniform  construction  of 
the  statute  has  been  that  it  was  intended  to  include,  within  the 
scope  of  its  provisions,  borough  streets  as  well  as  township  roads, 
and  that  it  is  still  in  force  except  so  far  as  its  provisions  have 
been  supplied  by  later  legislation.  "  The  evident  purpose  of 
the  act  was  to  create  an  uniform  system.  The  city  and  county 
of  Philadelphia  are  indeed  excepted  from  the  general  provisions 
of  the  act,  but  the  exception  itself  raises  the  strongest  implica- 
tion (if  it  be  necessary  to  resort  to  implication)  that  all  other 
cities  and  towns  are  embraced : "  Callowhill  St.,  32  Pa.  361. 
These  are  but  a  few  of  the  many  cases  sustaining  the  same  gen- 
eral proposition :  Sharett's  Road,  8  Pa.  89 ;  Smedley  v.  Irwin, 
51  Pa.  445 ;  Somerset  and  Stoystown  Road,  74  Pa.  61 ;  In  re 
Ridge  Ave.,  99  Pa.  469;  Burnish  St.,  PottsviUe,  140  Pa.  631; 
Private  Road  in  Huntingdon,  149  Pa.  133.  In  Pottsville  Bora 
V.  Norwegian  Township,  14  Pa.  543,  an  action  brought  by  the 
borough  to  recover  from  the  township  one  half  the  cost  oi  a 
bridge  built  on  a  public  highway  over  a  creek,  which  was  the 
dividing  line  between  the  two,  was  maintained  under  section  34 
of  the  act  of  1836.  The  application  of  the  decision  to  this  case 
consists  in  this,  that  the  section  cited  speaks  only  of  townships ; 
the  defense  was  urged  and  sustained  in  the  court  below  that  no 
valid  contract  was  shown  which  bound  the  township,  but  the 
judgment  was  reversed,  the  court  saying,  "  it  is  the  law  which 
throws  the  burden  on  the  township  of  Norwegian,  and  not  the 
contract  of  its  supervisors,  and  it  must  redeem  tiie  obligation." 
The  question,  though  arising  under  a  difEerent  act,  was  par- 
ticularly discussed  in  the  case  of  Road  in  Milton,  40  Pa.  300. 
The  applicability  of  the  decision  will  be  seen  upon  an  examin- 
ation of  the  act  of  March  8, 1859,  P.  L.  Ill,  and  the  following 
quotation  from  the  opinion  of  Chief  Justice  Lowrib  :  "  We  are 
not  impressed  by  the  fact  that  the  Northumberland  county 
road  law  of  1859  does  not  mention  boroughs  and  borough  offi- 
cers, but  only  townships  and  township  officers ;  and  think  that 
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notwithstanding  this  it  applies  also  to  roads  in  boroughs. 
The  general  law  of  1836  has  the  same  omission,  and  yet  it  has 
always  been  regarded  as  the  road  law  for  boroughs  as  well  as 
townships ;  this  word  being  used  as  a  general  term  including 
all  municipal  divisions  relating  to  roads  where  no  special  pro- 
vision is  made." 

The  case  of  Bedford  Bridge,  72  Pa.  42,  was  a  proceeding  for 
the  erection  of  a  county  bridge  connecting  a  borough  and  a 
township,  but  it  was  not  even  suggested  that  there  was  any 
doubt  as  to  the  authority  therefor. 

In  the  recent  case  of  Westfield  Borough  v.  Tioga  Co.,  150 
Pa.  152,  it  appeared  that,  pursuant  to  the  proceedings  under  the 
85th  section  of  the  act  of  1836,  the  county  had  erected  the 
abutments  and  superstructure  of  the  bridge  but  refused  to  con- 
struct the  approaches.  If  we  correctly  understand  the  case  the 
bridge  was  wholly  within  the  borough  of  Westfield.  A  man- 
damus was  applied  for  and  granted,  and  on  appeal  the  decree 
was  affirmed  on  the  opinion  of  the  court  below.  The  precise 
question  discussed  was  whether  a  certain  local  law  imposed 
the  duty  to  build  the  approaches  upon  the  local  municipality, 
but  the  question  whether  a  county  bridge  could  be  erected  in  a 
borough  was  also  in  the  case,  and  as  to  that  no  doubt  appears 
to  have  been  entertained.  The  act  of  May  8, 1876,  P.  L.  131, 
as  amended  by  the  act  of  May  3,  1878,  P.  L.  41,  authorizing 
the  acquisition  of  toll  bridges  by  the  county,  and  declaring 
them  county  bridges,  requires  the  viewers  to  report  whether 
"tJie  payment  of  tolls  on  the  same  is  an  \injust  burden  on  the 
travelling  public  and  the  people  of  the  township  or  townships 
where  the  same  is  located."  The  court  and  grand  jury  must 
find,  as  a  condition  precedent,  that  "  the  payment  of  tolls  there- 
on is  an  unjust  burden  on  the  travelling  public  and  the  people 
of  the  township  or  townships  near  where  the  same  is  located." 
Not  a  word  is  said  about  boroughs,  but  I  am  not  aware  that  in 
any  of  the  cases  that  have  arisen  there  has  been  any  intimation 
that  the  acts  are  confined  to  bridges  in  townships.  Indeed,  in 
City  Ave.  &  Germantown  Bridge,  164  Pa.  394,  it  was  held 
that  they  are  applicable  to  Philadelphia  county.  See  also 
Montgomery  Co.  v.  Bridge  Co.,  110  Pa.  54 ;  Mifflin  Bridge 
Co.  V.  Juniata  Co.,  144  Pa.  365. 

There  would  be  glaring  inconsistency  if  it  were  to  be  held 
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that  a  county  bridge  may  be  acquired,  but  cannot  be  built,  in  a 
borough. 

The  act  of  April  29, 1891,  P.  L.  31,  providing  for  the  erec- 
tion of  bridges  joining  a  city  and  a  borough,  is  referred  to  as 
showing  the  construction  which  the  legislature  has  put  on  the 
85th  section  of  the  act  of  1836.  Just  how  much  weight  an 
implied  legislative  construction  of  a  prior  law  is  entitled  to  is 
a  question  we  need  not  discuss.  There  Lb  no  certain  or  even 
plausible  inference  that  the  act  of  1891  was  passed  because  the 
legislature  supposed  there  was  lack  of  authority,  under  the 
existing  law,  to  erect  a  county  bridge  even  in  the  particular 
case  to  which  that  act  applies,  much  less  that  they  supposed 
there  was  not  authority  in  a  case  like  the  present. 

The  reasons  which  moved  the  legislature  to  enact  the  35th 
section  are  apparent  on  its  face,  and  they  a[>ply  with  as  much 
force  to  the  bridging  of  highways  in  boroughs  as  in  townshipB 
and  at  the  present  time  as  at  the  time  of  its  enactment.  Hav- 
ing regard  to  the  purpose  of  the  section,  and  adopting  the  same 
liberal  interpretation  that  has  been  given  to  the  act  as  a  whole, 
we  have  no  difficulty  in  arriving  at  the  conclusion  that  the  leg- 
islature intended  to  include  borough  streets  as  well  as  township 
roads  within  the  general  and  comprehensive  terms  "  public  road 
or  highway." 

All  of  the  specifications  are  overruled,  and  the  decree  is 
affirmed. 


John  B.  Ruffner  v.  Hugh  A.  Hooks,  Appellant. 

Malicious  prosecution — Probable  cause — Malice, 

In  order  to  maintain  an  action  for  malicious  prosecution  it  must  appear 
that  the  prosecution  was  instituted  without  probable  cause  and  that  the 
defendant  was  actuated  by  malice. 

Malicwus  prosecution  ^Probable  cause  as  deflnedr— Malice. 

Where  a  probable  or  reasonable  cause  exists,  no  malice,  however  dis- 
tinctly proved,  will  make  defendant  liable.  Where  by  the  plaintitTs  own 
testimony  he  may  have  been  guilty  of  manslaughter  and,  if  the  testimony 
of  others  be  true,  may  have  been  guilty  of  murder,  the  law  will  require  no 
person  to  pay  damaj^es  for  instituting  a  prosecution  therefor,  no  matter 
how  malicious  the  motive  prompting  it.  In  such  a  case  the  question 
should  be  disposed  of  by  the  couii  and  not  left  to  the  jury. 
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Argued  May  11, 1896.  Appeal,  No.  24,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  March  T.^ 
1892,  No.  844,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
WiLLABD,  WiCKHAM,  Reedbr,  Orlady  and  Smith,  J  J.  Re- 
versed. 

Trespass  for  malicious  prosecution.  Before  Rayburn,  P.  J. 
Verdict  for  plaintiff  for  *200. 

The  following  facts  are  stated  from  the  opinion  of  the  Supe- 
rior Court : 

On  Sunday,  September  26, 1866,  a  young  man  named  Shields 
A.  Rosensteel,  about  seventeen  years  of  age,  went  upon  the 
premises  of  Christopher  Ruffner,  father  of  the  plaintiff,  and  was 
taking  chestnuts  from  a  tree  near  the  Ruffner  dwelling,  where- 
upon the  plaintiff,  then  a  lad  of  twelve  or  tliirteen  years, 
remonstrated  with  Rosensteel  and  forbade  him  taking  the  chest- 
nuts ;  a  dispute  followed,  and  stones  were  thrown,  one  of  which 
struck  Rosensteel  on  the  neck  and  felled  him  to  the  ground, 
where  he  died  within  a  few  minutes.  The  next  day,  William 
M.  Rosensteel,  father  of  the  deceased,  went  to  Ruffner's,  and 
after  talking  the  matter  over  with  the  plaintiff's  father,  con- 
cluded he  would  not  begin  a  criminal  prosecution,  and  took  his 
boy's  remains  away.  There  the  matter  was  allowed  to  rest 
until  October  31, 1891,  over  twenty-five  years,  when  William 
M.  Rosensteel,  made  information  against  the  plaintiff,  charging 
him  with  the  murder  of  Shields  A.  Rosensteel,  upon  which  the 
plaintiff  was  held  for  trial  under  bail  until  December  9,  1891, 
when  the  indictment  against  him  was  ignored  by  the  grand 
jury ;  and  on  the  18th  of  February  following,  the  present  action 
for  malicious  prosecution  was  commenced.  It  also  appears  from 
the  evidence  that  on  May  5, 1890,  the  plaintiff  was  appointed 
guardian  of  A.  M.  Meyers  and  A.  G.  Meyers,  minor  childi-en 
of  William  Meyers,  deceased;  and  the  defendant,  having  taken 
stone  from  the  land  of  these  children,  the  plaintiff  in  his  capac- 
ity as  guardian  brought  suit  against  him  and  recovered  their 
value ;  and  because  of  this,  the  defendant  afterward  induced 
William  M.  Rosensteel  to  begin  the  prosecution  for  murder. 
Under  the  evidence  the  controlling  question  is  whether  there 
was  probable  cause  for  the  prosecution ;  the  court  left  that  to 
the  jtiry,  and  they  found  a  verdict  for  the  plaintiff. 
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On  the  trial,  the  plaintiff  was  sworn  in  his  own  behalf,  and 
testified  as  follows  concerning  the  death  of  Rosens  teel : 

Q.  State  to  the  jury,  as  far  as  you  recollect,  what  the  circum- 
stances of  that  trouble  was.  A.  Yes,  I  can.  Why,  we  was — 
a  lot  of  us  boys  was  together,  and  there  was  some  boys  there 
taking  chestnuts ;  we  told  them  to  leave  the  chestnuts  by  the 
house  there  and  go  to  the  lower  tree,  and  they  came  down  off 
the  trees  and  commenced  to  pound  us  with  stones,  at  one  another, 
so  we  commenced  to  throw  back ;  somehow  or  another.  Shields 
Rosensteel  was  killed  there,  whether  I  did  it  or  not  I  cannot 
tell ;  I  did  not  see  the  stone  strike  him. 

On  cross-examination  he  testified  as  follows : 

Q.  Now  how  many  stones  did  you  throw  there  that  afternoon  ? 
A.  I  don't  remember  how  many  I  did.  Q.  Don't  you  know 
you  hit  him  with  one  ?  A.  No,  sir,  I  don't  know  it.  Q.  Do 
you  say  you  did  not  hit  him  ?  A.  No,  sir,  I  don't  say  so ;  I  say 
I  don't  know.  Q.  Was  there  anybody  else  threw  stones  but 
you?  A.  O  yes.  Q.  Who  was  that?  A.  These  other  boys. 
Q.  You  say  they  were  all  throwing  stones?  A.  Yes,  sir. 
Q.  Did  you  deny  killing  him  at  that  time  ?  A.  No,  sir,  I  think 
not;  I  did  not  know  it  any  more  than  I  do  to-day;  I  said  so 
then  and  I  do  now,  that  I  don't  know  whether  I  did  or  did  not 
kill  him.  Q.  How  many  stones  did  you  throw  that  day?  A.  I 
tell  you  I  don't  remember.  Q.  After  you  threw  the  last  stone, 
what  occurred  ?  A.  I  don't  know  whether  I  threw  the  last  one 
that  was  thrown  or  not.  A.  I  am  speaking  of  the  last  time  you 
throwed.  Did  not  Rosensteel  drop  right  down  when  you 
tlirowed  the  last  stone  you  threw?  A.  No,  sir,  I  think  not. 
Q.  What  did  you  do  then  ?  A.  He  was  killed  there ;  I  think 
he  was  standing  yet.  Q.  How  long  did  he  stand  afterwards  ? 
A.  I  think  quite  a  while.  Q.  How  long?  A.  I  don't  remem- 
ber how  long.  Q.  Then  you  don't  know  whether  he  stood  up 
at  all  or  not,  after  you  threw  the  last  stone?  A.  Not  just 
exactly,  I  can't  say  whether  he  did  or  not.  Q.  Did  any  one  else 
throw  a  stone  after  you  threw  the  last  one  ?  A.  I  don't  know 
whether  they  did  or  not.  Q.  Now,  Mr.  Ruffner,  what  was  Ro- 
sensteel's  position,  how  was  he  standing  when  you  hit  him  ? 
A.  O,  I  don't  remember.  Q.  Whereabouts  was  he  struck 
with  the  stone  ?  A.  Well,  I  did  not  see  where  the  stone  struck 
him ;  no,  I  would  not  go  to  see ;  I  walked  up  shortly  afterwards 
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up  to  where  lie  was.  Q.  Looked  at  him?  A.  Yes,  sir.  Q.  What 
was  his  condition?  A.  He  was  lying  there  on  the  ground. 
Q.  How  long  after  he  was  struck  until  you  walked  up  to  see 
him  ?  A.  I  don't  know,  it  might  have  been  two  or  three  min- 
utes. Q.  Where  did  the  other  boys  go?  A.  They  run  away. 
Q.  They  run  as  soon  as  the  stones  begin  to  fly  ?  A.  O  yes. 
Q.  How  long  did  the  stoning  match  continue  ?  A.  Well  not 
very  long,  four  or  five  minutes.  Q.  Did  anybody  throw  a  stone 
at  you?  A.  O  yes.  Q.  Who?  A.  I  don't  remember.  Q.  Did 
Rosensteel?  A.  I  don't  remember  whether  he  did  or  not,  but 
I  think  he  did. 

Witnesses  were  called  on  the  part  of  the  defendant,  one  of 
whom  said  he  was  present  and  saw  the  plaintiff  throw  the  stone 
at  Rosensteel  which  hit  and  killed  him,  and  that  Rosensteel  did 
not  throw  any  stones  at  all.  Other  witnesses  testified  to  alleged 
declarations  of  the  plaintiff  admitting  that  he  killed  Rosensteel. 

JErrors  assignedy  among  others,  were  to  portions  of  the  charge, 
reciting  same ;  to  refusal  of  binding  instructions  and  to  leaving 
the  question  of  probable  cause  to  the  jury. 

M.  F.  Leason  and  W.  L.  Peart^  for  appellant. — What  facts 
and  circumstances  amount  to  probable  cause  is  a  question  of 
law:  McCarthy  v.  DeArmit,  99  Pa.  69. 

"  The  question  of  what  is  probable  cause,  and  whether  it  exists 
in  the  proof,  if  believed,  is  a  question  of  law  for  the  court ; 
whether  the  proof  establishes  it  is  for  the  juiy.  Here  the  court 
gave  no  instructions  to  the  jury  whether  there  was  probable 
cause  or  not,  but  left  that  question,  as  well  as  the  question  of 
the  proof  of  the  fact,  to  the  jury,  without  the  assistance  which 
the  law  imposes  upon  the  court ;  and  thus  the  whole  case  was 
thrown  upon  the  jury : "  Dietz  v.  Langfitt,  63  Pa.  241 ;  Fisher 
V.  Forrester,  38  Pa.  601 ;  Mahaffey  v.  Byers,  151  Pa.  96 ;  Bei- 
hofer  V.  Loeffert,  159  Pa.  365. 

Where  the  evidence  on  the  part  of  the  plaintiff  shows  prob- 
able cause  the  court  should  direct  a  verdict  for  the  defendant : 
Sutton  V.  Anderson,  103  Pa.  161 ;  Bemar  v.  Dunlap,  94  Pa 
329. 

As  all  homicides  are  presumably  unlawful  the  fact  itself  is 
probable  cause  for  proceeding  against  the  perpetrator :  Dietz  v. 
Langfitt,  68  Pa.  289. 
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Where  all  the  elements  necessary  to  constitute  the  crime 
charged  are  proven,  that  constitutes  probable  cause  and  the  ver- 
dict must  be  for  the  defendant :  Sutton  v.  Anderson,  108  Pa. 
161 ;  Gilliford  v.  Windel,  108  Pa.  142 ;  Steimling  v.  Bower, 
156  Pa.  408. 

Where  there  is  probable  cause  it  is  not  of  the  slightest  con- 
sequence what  the  motives  of  the  defendant  were ;  whether  he 
was  actuated  by  malice  or  not.  The  verdict  must  be  for  the 
defendant :  Dietz  v.  Langfitt,  63  Pa.  240 ;  Bemar  v.  Dunlap, 
94  Pa.  329;  Emerson  v.  Cochran,  111  Pa.  622 ;  Kramer  v.  Stock, 
10  Watts,  118 ;  McClaflferty  v.  PhUp,  151  Pa.  86 ;  Beihofer  v. 
Loeffert,  159  Pa.  374. 

W.  D.  Patton^  with  him  Floy  C.  Janes^  for  appellee. 

Opinion  by  Smith,  J.,  July  16, 1896 : 

This  action  of  trespass  was  brought  to  recover  damages  from 
the  defendant  on  the  ground  that  he  instigated  a  malicious 
prosecution  against  the  plaintiff.  In  order  to  maintain  the 
action  it  must  appear  that  the  prosecution  was  instituted  with- 
out probable  cause  and  that  the  defendant  was  actuated  by 
malice.  These  are  essential  and  must  coexist.  Probable  cause 
is  defined  to  be :  "A  reasonable  ground  of  suspicion,  supported 
by  circumstances  sufficient  to  warrant  an  ordinarily  prudent  man 
in  believing  the  party  is  guilty  of  the  offense."  Sterrbtt,  C.  J., 
in  McClafferty  v.  Philp,  161  Pa.  90.  Other  definitions  are 
given  in  the  books,  and  though  differently  worded  are  substan- 
tially the  same  as  the  above.  The  essential  element  is  a  reason- 
able ground  for  belief  of  guilt. 

"  Malice  "  has  been  defined  to  be :  "  The  doing  a  wrongful 
act  intentionally  without  just  cause  or  excuse : "  14  Am.  &  Eng. 
Ency.  of  Law,  5.  And  considered  as  an  element  in  a  malicious 
prosecution  it  is  said :  "  By  the  term  '  malice '  is  meant  any  in- 
direct motive  of  wrong.  It  may  be  any  motive  other  than  that 
of  simply  instituting  a  prosecution  for  the  purpose  of  bi  mging 
a  person  to  justice : "  14  Am.  &  Eng.  Ency.  of  Law,  22.  It  is 
the  evil  intention  with  which  an  act  is  done. 

That  the  motive  of  the  defendant  in  this  case  in  procuring 
the  prosecution  of  the  plaintiff  was  purely  malicious  can  hardly 
be  gainsaid ;  that  he  was  at  all  prompted  with  a  desire  to  vin* 
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dicate  the  law  or  promote  the  public  welfare,  was  not  pretended  ; 
and  if  the  decision  of  the  case  depended  upon  the  question  of 
malice  simply,  there  would  be  no  hesitation  about  its  disposi- 
tion. 

The  facts  of  the  case,  aa  disclosed  by  the  testimony,  are  re- 
markable, concerning  both  the  plaintiff  and  the  defendant. 

(The  court  here  recited  the  facts  as  set  out  in  the  statement 
of  facts.) 

From  all  the  testimony  the  fact  that  the  plaintiff  caused  the 
death  of  Rosensteel  might  fairly  be  found  and  a  conviction 
therefor  sustained.  It  is  not  necessary  however  for  us  to  pass 
upon  that  in  this  case.  Our  inquiry  is  whether  probable  cause 
for  the  prosecution  waa  disproved  by  the  plaintiff.  The  defend- 
ant's belief  of  the  plaintiffs  guilt  is  not  denied,  and  upon  an 
examination  of  tiie  evidence  we  find  nothing  which  would  justify 
its  denial.  According  to  the  testimony  he  was  told  by  the  father 
of  Rosensteel  before  the  prosecution  was  begun  that  the  plain- 
tiff killed  young  Rosensteel,  and  the  defendant  was  evidently 
acquainted  with  the  facts  bearing  most  strongly  against  the 
plaintiff,  before  the  latter's  arrest.  There  is  neither  evidence 
nor  pretense  that  the  defendant  sought  to  coerce  the  plaintiff 
into  paying  money,  or  to  yield  any  right  or  privilege,  through 
the  prosecution ;  his  sole  motive  was  one  of  revenge,  and  there- 
fore the  cases  holding  that,  where  prosecutions  have  been  com- 
menced for  the  purpose  of  gain,  the  plaintiff  in  an  action  for 
damages  therefor  need  not  prove  malice  or  want  of  probable 
cause,  do  not  apply  here. 

The  discharge  or  acquittal  of  the  plaintiff  ordinarily  casts 
the  burden  of  proof  on  the  defendant  to  show  that  there  was 
probable  cause.  But  it  is  well  settled  that  this  rule  has  no  ap- 
phcation  in  cases  where  the  plaintiff's  own  testimony  shows  its 
existence.  Unfortunately  for  the  plaintiff,  in  this  case  his  own 
testimony  not  only  shows  probable  but  actual  cause  for  a  pros- 
ecution against  him.  He  admits  that  young  Rosensteel  was 
killed  by  being  struck  with  a  stone,  that  he  threw  stones  at 
Rosensteel,  one  of  which  may  have  struck  and  killed  him ;  and 
viewing  his  testimony  as  a  whole,  it  cannot  be  said,  as  matter  of 
law,  that  the  killing  was  justifiable  or  excusable.  By  his  own 
testimony  he  may  have  been  guilty  of  manslaughter,  and  if 
the  testimony  of  the  other  witnesses  be  true,  it  may  have  been 
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murder.  Under  this  state  of  facts  the  law  will  require  no 
person  to  pay  damages  for  instituting  a  prosecution,  no  matter 
how  malicious  the  motive  prompting  it.  "  If  this  were  not  so,  the 
evil  spirit  of  the  prosecution  might  redeem  the  evil  act  of  the 
criminal,'*  and  grave  crimes  often  go  unpunished.  It  has  been  re- 
peatedly decided  that  if  there  be  reasonable  or  probable  cause  no 
malice,  however  distinctly  proved,  will  make  the  defendant  liable : 
Dietz  V.  Langfitt,  63  Pa.  234 ;  McCarthy  v.  De  Armit,  99  Pa. 
63;  Gilliford  V.  Windel,  108  Pa.  142 ;  Emerson  v.  Cochran,  111 
Pa.  619 ;  McCafferty  v.  Philp,  151  Pa.  86.  Furthermore  it  has 
been  said  by  our  Supreme  Court  that  all  homicides  are  pre- 
sumably unlawful,  and  therefore  the  fact  that  one  has  been 
committed  is  of  itself  probable  cause  for  proceeding  against 
the  perpetrator,  to  ascertain  whether  there  was  guilt  in  it  or 
not :  Dietz  v.  Langfitt,  63  Pa.  239.  And  where  the  plaintiff's 
own  testimony  shows  probable  cause  it  is  the  duty  of  the  court 
to  dispose  of  the  case :  Bemar  v.  Dunlap,  94  Pa.  829 ;  McCarthy 
V.  De  Armit,  99  Pa.  63 ;  Sutton  v.  Anderson,  103  Pa.  151 ;  Em- 
erson V.  Cochran,  111  Pa.  619 ;  Sloan  v.  Schomaker,  136  Pa. 
882 ;  Cooper  v.  Hart  &  Co.,  147  Pa.  594 ;  Nachtman  v.  Ham- 
mer, 155  Pa.  200 ;  Sleunling  v.  Bower,  156  Pa.  408 ;  Mitchell 
V.  Logan,  172  Pa.  349. 

However  reprehensible  the  motive  of  the  defendant  may  have 
been  in  this  case,  the  plaintiff's  regrettable  connection  with  the 
transaction  that  caused  the  death  of  Shields  A.  Rosensteel,  and 
the  defendant's  knowledge  of  it  before  instituting  the  prosecu- 
tion, bars  a  recovery  against  him. 

As  these  views  are  decisive  of  the  case  on  its  merits,  it  is 
unnecessary  to  consider  the  assignments  of  error  specifically. 

The  judgment  is  reversed. 
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August  Langenheim  and  Charles  W.  Cochran,  trading 
as  Langenheim  &  Cochran,  Appellants,  v.  The  An- 
schutz-Bradberry  Co.,  Owner,  and  H.  S.  McAllister, 
Contractor. 

Agency — Province  (tf  court  and  jury. 

Where  an  agency  rests  in  parol  and  there  is  no  dispute  as  to  its  terms 
and  no  ambiguit}^  which  needs  explanation,  it  is  for  the  court  and  not  for 
the  jury  to  determine  its  meaning  and  effect. 

Agency—Extent  of  powers  of  agent—Burden  of  proof 

A  parly  who  attempts  to  avail  himself  of  the  acts  of  an  agent  must,  in 
in  order  to  charge  the  principal,  prove  the  authority  under  which  the  agent 
acted.  The  burden  of  proof  lies  on  him  to  establish  the  agency  and  its 
extent. 

Mechanic's  Hen— Agency— Architect— Implied  powers  of— Act  of  May  18, 
1887,  P.  L.  118. 

A  supervising  architect  as  such  has  no  authority  over  the  payment  of 
debts  incurred  in  the  construction  of  a  building  or  to  determine  in  what 
manner  such  debts  shall  be  paid  or  secui*ed,  nor  can  such  employment  be 
constructively  enlarged  so  as  to  include  that  power  and  duty.  His  authority 
relating  solely  to  the  erection  of  the  stioicture,  and  the  character  of  the  work 
and  material  employed,  he  is  not  an  agent  within  the  meaning  of  the  act  of 
May  18, 1887,  P.  L.  118,  to  receive  notice  of  an  intention  to  file  a  mechanic's 
lien  for  additions. 

Mechanic's  lien — Notice  of  intention  to  file  lien — Ad  of  May  18,  1887, 
P.  L.  \\^— Sufficiency  thereof. 

While  DO  paiticular  form  of  words  is  necessary  to  give  the  notice 
required  by  the  act  of  May  18,  1887,  of  an  intention  to  file  a  mechanic's 
lien  for  additions,  such  notice  to  be  effective  should  be  framed  in  language 
sufficiently  clear  and  definite  to  inform  the  person  notified  that  the  material- 
man intends  to  file  a  lien  under  the  act  of  assembly  for  the  price  of  the 
material  furnished  by  him  in  the  construction  of  the  building,  and  notice 
by  material-men  that  "  if  we  do  not  get  our  money  at  that  time  we  would 
look  to  the  building  for  the  payment  of  our  bill  ^^  is  not  sufficient. 

Argued  April  8, 1896.  Appeal,  No.  72,  April  T.,  1896,  by 
Langenheim  &  Cochran,  plaintifis,  from  judgment  of  C.  P. 
No.  2,  Allegheny  Co.,  No.  126,  Jan.  T.,  1894,  iu  sci.  fa.  sur 
mechanic's  lien  against  the  Anschutz-Bradbeny  Co.,  owner,  and 
H.  S.  McAllister,  contractor,  defendants,  ordering  nonsuit. 
Before  Rice,  P.  J.,  Willabd,  Bbayeb,  Reedee,  Wickham, 
Oblady  and  Smith,  JJ.    Affirmed. 
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Sci.  fa.  for  materials  amounting  to  $848.95  furnished  in  the 
construction  of  an  addition  to  an  iron  foundry.  Before  Ma- 
gee,  J. 

The  facts  as  stated  in  the  opinion  of  this  court  were  as 
follows : 

This  is  an  appeal  by  Langenheim  &  Cochran  from  the  refusal 
of  the  court  of  common  pleas  of  Allegheny  county  to  take  off 
a  compulsory  nonsuit. 

The  appellants  filed  a  mechanic's  lien  against  the  Anschutz- 
Bradberry  Company,  a  corporation,  as  owner  or  reputed  owner, 
and  H.  S.  McAllister  as  ^^  the  contractor  at  whose  instance  and 
request  the  work  was  done  and  materials  furnished,"  claiming 
♦848.95  for  lumber  and  mill  work  furnished  for  the  erection  of 
an  addition  to  an  iron  foundry  in  the  city  of  Allegheny.  It  is 
stated  in  the  claim  that  notice  of  the  appellant's  intention  to 
file  a  lien  was  given  at  the  time  of  furnishing  the  material  to 
R.  G.  Vandevort,  agent  and  architect  of  the  owner.  On  the 
trial  of  the  scire  facias,  C.  W.  Cochran,  one  of  the  plaintiffs, 
testified,  with  reference  to  the  notice  to  Vandevort  and  his 
agency,  as  follows : 

Q.  Did  you  have  any  communication  of  any  sort  directly  or 
indirectly  with  the  Anschutz-Bradberry  Company  about  furnish- 
ing of  materials,  etc.  ?  A.  We  had  no  communications  with 
the  Anschutz-Bradberry  Company  during  the  construction  of 
the  building.  Q.  Directly  or  indirectly?  A.  No,  neither  way 
that  I  .  .  .  .  Q.  In  regard  to  this  building  who  did  you  get 
your  orders  from?  A.  From  the  architect,  Mr.  Vandevort. 
Q.  Did  he  come  to  your  place?  A.  Yes,  sir.  Q.  How  often? 
A.  Well  he  was  there  a  number  of  times.  Q.  Do  you  know 
whether  he  did  or  did  not  make  any  changes  in  the  building  ? 
A.  Yes,  sir,  Mr.  Vandevort  ordered  changes  in  the  work. 
Q.  Did  you  carry  them  out?  A.  Yes,  sir.  Q.  Do  you  know 
whether  Mr.  Vandevort  made  out  estimates  for  the  payment  of 
money?  A.  Well,  I  was  told  he  made  one  estimate;  he  told 
me  himself.  Q.  When  was  it  he  told  you  that?  A.  I  don't 
know  exactly  the  date ;  from  the  24th  to  28th  of  March,  1893. 
Q.  What  did  you  tell  him  on  that  occasion  about  payment  of 
money?  A.  I  asked  Mr.  Vandevort  how  he  made  his  estimate, 
whether  he  made  it  all  to  the  general  contractor,  or  the  sub- 
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contractors,  pro  rata  shares,  and  he  said  he  had  made  it  all  to  the 
contractor,  McAllister,  and  /  told  him  if  we  didnH  get  our  money 
at  that  time  we  would  look  to  the  building  for  the  payment  of  our 
bill.  Q.  You  said  that  changes  were  made  in  the  building  by 
Mr.  Vandevort ;  was  extra  material  ordered  by  him?  A.  There 
was  an  extra  window  frame  and  sash  and  the*  roof  joists  were 
changed ;  the  original  was  2x8  and  then  he  changed  them  to 
2x10  ...  .  the  sides.  [Asked  how  much  of  the  material  had 
been  furnished  when  he  gave  the  notice  to  Mr.  Vandevort,  he 
answered].  Well  as  neai*  as  I  can  tell  about  half  of  the  material 
had  been  furnished  when  that  notice  was  given,  about  half  the 
whole  amount  of  the  material ;  perhaps  a  little  fraction  more. 
Q.  Did  you  have  a  lump  contract  for  furnishing  this  material 
and  doing  this  work?  A.  Yes,  sir.  Q.  You  did?  A.  Yes,  sir; 
that  is  for  the  original  contract  and  when.  ...  Q.  And  the 
only  work,  as  I  understand,  you  didn't  have  any  lump  contract 
for,  was  the  extra  work  shown  by  footed  bill ;  is  that  correct  ? 
A.  Yes,  sir,  that  is  correct. 

R.  G.  Vandevort  was  called  on  behalf  of  the  plaintiffs  and 
testified  as  follows : 

Q.  State  whether  or  not  you  were  employed  to  supervise  the 
erection  of  this  addition  to  the  Anschutz-Bradberry  Building. 
A.  Yes,  sir ;  I  was  employed  for  that  purpose.  Q.  Did  you 
actually  supervise  the  work  of  the  building?  A.  Yes,  sir. 
Q.  By  whom  were  you  employed?  A.  By  the  Anschutz- 
Bradberry  Company.  Q.  State  whether  or  not  it  was  part  of 
your  duty  to  make  out  estimates  for  payment?  A.  Yes,  sir;  I 
made  out  estimates,  or  one  estimate,  for  payment.  Q.  Was 
payment  made  according  to  it  by  Anschutz-Bradberry  Company? 
A.  I  believe  so ;  I  never  heard  anything  to  the  contrary. 

The  foregoing  is  all  the  testimony  in  the  case  concerning  the 
authority  and  actions  of  Vandevort  and  the  notice  to  him.  It 
was  not  alleged  that  Vandevort  communicated  the  statement  of 
Cochran  to  any  of  the  directors,  oflScers  or  agents  of  the  defend- 
ant company,  or  that  any  other  notice  was  given.  The  plain- 
tiffs were  subcontractors  under  McAllister  and  they  had  no 
communication  with  the  defendant  company.  There  is  no  tes- 
timony that  Vandevort  made  or  waa  authorized  to  make  any 
contract  for  the  defendant;  he  was  employed  to  supervise  the 
erection  of  the  addition,  which  included  the  duty  of  making 
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estimates  for  payments  to  the  contractor  from  time  to  time,  dur- 
ing the  progress  of  the  construction,  based  on  the  relative  value 
of  the  work  and  material  in  the  building;  nor  is  it  asserted  that 
he  claimed  to  have  any  further  authority.  He  neither  received 
nor  paid  out  money  for  the  construction  of  the  building  and 
had  nothing  to  do  with  the  financial  affairs  of  the  company. 
The  architect  did  nothing  to  lead  the  plaintiffs  to  believe  he 
had  authority  to  receive  notices  for  the  defendant,  or  that  he 
would  transmit  to  its  officers  any  notice  he  might  receive ;  and 
no  inquiry  was  made  by  the  plaintiffs  as  to  his  right  or  duty  in 
the  premises.  The  principal  contractor  was  to  provide  the 
work  and  materials  for  the  addition,  and  the  plaintiffs  made 
their  agreement  with  him  for  what  they  were  to  furnish  toward 
the  erection,  and  its  price,  and  he  was  to  pay  them.  They 
evidently  understood  tliat  the  owner  retained  no  authority  over 
the  subject-matter  of  tlieir  contract,  and  acted  accordingly  in 
making  it. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

Chas.  W.  Dahlinger^  with  him  John  D.  Shqferj  for  appel- 
lants.— Notice  need  not  be  given  until  the  last  delivery  of  ma- 
terial :  Lucas  v.  Ruff,  45  Leg.  Int.  154 ;  Swaney  v.  Washington 
Oil  Co.,  7  C.  C.  351 ;  Malone  v.  Mining  Co.,  76  Cal.  578 ;  Neeley 
V.  Searight,  113  Ind.  316.  A  notice  is  sufficient  which  puts 
the  owner  on  his  guard  or  warns  him  that  the  initiatory  step  to 
the  acquisition  of  a  lien  is  being  taken :  Robbins  v.  Blevins, 
109  Mass.  219 ;  Phillips  on  Mechanics'  Liens,  sec.  338 ;  Neeley 
V.  Searight  et  al.,  113  Ind.  316.  Notice  to  a  corporation  may 
be  through  its  agent :  Board  of  Education  v.  Greenbaum,  39 
HI.  609.  As  to  architect  being  such  an  agent  as  may  be  noti- 
fied and  bind  owner:  Lloyd's  Law  of  Building  and  Buildings, 
sees.  11, 12  (2d  ed.) ;  Johnson's  Mechanics'  Liens,  173 ;  Brown 
V.  Cowan,  110  Pa.  688 ;  Bank  of  Pennsylvania  v.  Gries,  36  Pa. 
426 ;  Duncan  v.  Hartman,  143  Pa.  596 ;  Short  v.  Messenger, 
126  Pa.  637 ;  Kimberley  v.  Dick,  L.  R.  13  Eq.  1 ;  Eiskine  v. 
Johnson,  23  Neb.  261;  Goss  v.  Helbing,  77  Cal.  190;  Jardin 
V.  Pumphrey,  36  Md.  364 ;  Cannon  v.  Helfrick,  99  Ind.  164. 

The  case  was  for  the  jury :  Winters  v.  Mowrer,  1  Pa.  Su- 
perior Ct.  47 ;  Bank  v.  Field,  143  Pa.  473 ;  Hill  v.  Trust  Co.,  108 
Pa.  1;  McGrann  v.  R.  R.  Co.,  Ill  Pa.  171. 
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J,  S.  FergiLson^  with  him  E.  F.  Fergu9on^  for  appellees. — No- 
tice of  an  intention  to  file  a  lien  mujst  be  given,  even  when  the 
materials  are  furnished  directly  upon  the  owner's  order :  Groet- 
zinger  v.  Ostheim,  135  Pa.  604. 

"  When  "  in  the  act  of  assembly  is  the  equivalent  of  "  at  the 
time  of :  **  Strawich  v.  Munhall,  139  Pa.  163;  Moss  v.  Green- 
burg,  84  W.  N.  83. 

Opinion  by  Smith,  J.,  July  16, 1896  (after  stating  facts  as 
above) : 

Under  these  circumstances  were  the  plaintiffs  entitled  to 
maintain  a  lien  upon  the  building  ? 

Two  questions  were  involved  in  the  inquiry :  Was  Vande- 
vort  an  agent  of  the  defendant  within  the  purview  of  the  act  of 
May  18, 1887 ;  and  was  the  statement  of  Cochran  to  him  a  suf- 
ficient notice  of  an  intention  to  file  a  lien,  under  the  require- 
ments of  that  statute.  The  part  of  the  act  material  here  is  as 
follows :  "  That  to  entitle  any  one  to  the  benefits  of  this  act,  he 
shall  give  notice  to  the  owner  or  reputed  owner  of  the  prop- 
erty, or  his  or  her  agent,  at  the  time  of  furnishing  the  mate- 
rials, or  performing  work  in  and  about  the  repairs,  alterations 
or  additions  to  any  house  or  other  building,  of  his  intention  to 
file  a  lien  under  the  provisions  of  this  act." 

It  is  earnestly  and  ably  argued  by  counsel  for  appellants  that 
the  relation  of  principal  and  agent  is  formed  between  an  owner 
and  an  architect,  by  the  employment  of  the  latter  to  superin- 
tend the  construction  of  a  building,  and  that  the  facts  of  this 
case  are  at  least  adequate  to  require  the  question  of  the  suffi- 
ciency of  the  notice  to  be  submitted  to  a  jury.  It  is  no  doubt 
true  that  in  the  purchase  of  material  and  the  employment  of 
mechanics,  a  supervising  architect  is  to  be  regarded  as  the  agent 
of  the  owner  so  as  to  subject  the  property  benefited  to  a  lien, 
or  even  to  create  a  personal  liability,  where  the  architect  is  act- 
ing for  the  owner,  or  the  latter  ratifies  his  acts  by  accepting  the 
material  and  services  thus  procured.  Labor  and  material  are 
necessary  to  carry  out  the  work  of  construction  which  the  archi- 
tect is  employed  to  supervise  and  direct;  and  their  procurement 
may  be  considered  within  the  apparent  scope  of  his  authority, 
so  far  as  third  persons  are  concerned.  To  this  extent  does  the 
law  recognize  and  enforce  such  contracts:  Duff  v.  Hoffman, 
Vol.  n— 19 


Digitized  by  VjOOQ  IC 


290  LANGENHEIM  et  al.  r.  ANSCHUTZ-BRADBERRY  CO. 
Opinion  of  the  Court.  [2  Super.  Ct. 

63  Pa.  191 ;  Brown  v.  Cowan  &  Steele,  110  Pa.  688.  The  act 
of  June  16, 1836,  section  12,  requiring  that  liens  shall  be  filed 
against  the  owner,  and  also  against  the  contractor,  architect  or 
builder,  was  intended  to  place  contractors  on  a  plane  with  archi- 
tects and  builders  in  this  respect,  so  that  liens  might  be  filed 
for  work  and  material  furnished  to  such  contractors  :  Harlan 
V.  Rand,  27  Pa.  516 ;  Duff  v.  Hoffman,  supra.  It  was  also 
intended  for  the  benefit  and  protection  of  the  owners  :  College 
V.  Church,  1  W.  &  S.  465 ;  McCa/s  Appeal,  37  Pa.  125.  But 
this  act  does  not  attempt  to  define  the  authority  of  an  architect, 
or  his  relation  to  the  owner  of  a  building  while  overseeing  its 
construction ;  and  as  the  contract  in  this  case  was  not  with  the 
architect  its  provisions  can  have  no  application  here.  There 
being  no  statute  on  the  subject,  the  scope  of  an  architect's 
powers  and  duties  are  to  be  determined  by  the  facts,  under  the 
general  law  of  agency. 

The  classification  of  agencies  is  based  rather  upon  the  powers 
granted  than  on  any  inherent  difference  between  them.  They 
are  known  as  general  and  special,  and  their  powers  may  be 
express  or  implied,  in  accordance  with  the  nature  of  the  grant 
A  general  agent  may  have  authority  to  transact  all  manner  of 
business  for  his  principal,  or  to  transact  all  the  business  of  a 
particular  kind ;  and  the  grant  of  any  matter  necessary  to  the 
complete  execution  of  his  authority  will  be  implied,  and  limited 
only  to  the  usual  means  of  accomplishing  it.  A  special  agent  is 
one  whose  authority  is  confined  to  a  particular  act,  or  to  certain 
specific  acts;  his  authority  must  be  strictly  observed,  and 
cannot  be  extended  by  implication :  Loudon  Savings  Fund  y. 
Savings  Bank,  36  Pa.  498 ;  WUUams  v.  Getty,  31  Pa.  461 ; 
Bishop  on  Contracts,  2d  ed.  187.  This  distinction,  though 
difficult  of  application  in  many  cases,  is  important  because  of 
its  legal  effect  on  the  rights  of  parties,  where  the  powers  of 
agents  are  in  dispute.  Where  the  agency  is  created  by  a  writ- 
ten instrument,  the  fact  and  scope  of  the  agency  are  questions 
of  law  to  be  decided  by  the  court :  Loudon  Saving  Fund  v.  Sav- 
ings Bank,  36  Pa.  498.  Where  its  creation  rests  in  parol,  and 
its  existence  and  scope  are  controverted,  those  questions  must  be 
determined  by  a  jury :  Shriver  v.  Stevens,  12  Pa.  258 ;  Loudon 
Saving  Fund  v.  Bank,  36  Pa.  503 ;  Peries  v.  Aycinena,  3  W. 
&  S.  79;  Jordan  v.  Stewart,  23  Pa.  247;  Seiple  v.  Irwin,  30 


Digitized  by  VjOOQ  IC 


LANGKNHEIM  et  al.  v.  ANSCHUTZ-BRADBERRY  CO.  291 

1896.]  Opinion  of  the  Court. 

Pa.  613  ;  Williams  v.  Getty,  31  Pa.  461.  But  where  it  resiB 
in  parol  and  there  is  no  dispute  as  to  its  terms,  and  no  ambi- 
guity which  needs  explanation,  it  is  for  the  court  to  determine 
its  meaning  and  effect :  Elliott  v.  Wanamaker,  155  Pa.  67. 

It  is  elementary  law  that  the  principal  is  bound  to  third  pai^ 
ties  for  the  acts  of  his  general  agent  done  within  the  apparent 
scope  of  the  authority  with  which  the  agent  is  invested,  although 
the  particular  acts  may  transcend  his  secret  instructions.  This 
rule  is  required  by  public  policy,  and  is  based  on  the  doctrine 
that  where  one  of  two  persons  must  suffer  by  the  act  of  a  third 
person,  he  who  has  held  that  person  out  as  having  authority  to 
do  the  act  should  be  bound  by  it :  Evans'  Agency,  591 ;  Brooke 
V.  Railroad,  108  Pa.  546.  It  follows  upon  like  principle  that, 
where  a  third  party  has  notice  of  the  actual  powers  of  an  agent, 
he  cannot  hold  the  principal  for  the  agent's  conduct  in  excess 
of  those  powers,  although  within  the  apparent  scope  of  the 
agent's  authority.  A  party  who  avails  himself  of  the  acts  of 
an  agent,  in  order  to  charge  the  principal,  must  prove  the 
authority  under  which  the  agent  acted.  The  burden  of  proof 
lies  on  him  to  establish  the  agency  and  its  extent :  Hays  v. 
Lynn,  7  Watts,  525 ;  Moore  v.  Patterson,  28  Pa.  512 ;  Insur- 
ance &  Trust  Co.  V.  Shultz,  82  Pa.  51 ;  Refining  Co.  v.  Bush- 
nell,  88  Pa.  91 ;  Underwriters  Ass'n,  v.  George,  97  Pa.  241 ; 
Relief  Ass'n  v.  Post,  122  Pa.  597.  The  relation  of  principal 
and  agent  existing,  it  is  unquestionably  the  law,  independent 
of  any  statute,  that  notice  to  the  agent  of  matters  affecting  the 
business  committed  to  his  charge  is  notice  to  the  principal: 
Bridge  Co.  v.  Pomroy,  15  Pa.  151 ;  Reed's  Appeal,  34  Pa.  207 ; 
Short  V.  Messenger,  126  Pa.  637.  But  in  order  to  visit  the 
principal  with  this  constructive  notice,  the  information  must 
have  been  obtained  by  the  agent  in  the  course  of  the  business 
of  the  agency :  Hood  v.  Fahnestock,  8  Watts,  489 ;  Bracken  v. 
Miller,  4  W.  &  S.  110 ;  Martin  v.  Jackson,  27  Pa.  508 ;  House- 
man V.  Girard  Ass'n,  81  Pa.  256 ;  Barbour  v.  Wiehle,  116  Pa. 
308.  The  rule  upon  this  subject,  which  was  adopted  by  the 
Supreme  Court  in  Philadelphia  v.  Lockhardt,  73  Pa.  217,  is  well 
stated  in  Fulton  Bank  v.  Canal  Co.,  4  Paige,  127,  as  follows: 
"  Notice  to  the  agent,  when  it  is  the  duty  of  the  agent  to  act 
upon  such  notice,  or  communicate  it  to  his  principal  in  the 
proper  discharge  of  his  duty  as  agent,  is  notice  to  the  principal, 
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and  applies  to  agents  of  corporations  as  well  as  of  others.'*  See 
also  Mechem  on  Agency,  par.  725 ;  Conger  v.  Ry.  Co.,  1  Am. 
Rep.  164.  Another  pertinent  rule  is  that  where  an  agent  \a 
employed  merely  to  conduct  a  particular  business,  not  of  a  pub- 
lic character,  it  is  the  duty  of  a  party  dealing  with  him  for  the 
first  time  to  ascertain  and  know  the  extent  of  his  authority : 
Rice  V.  Jackson,  171  Pa.  89. 

These  general  principles  would  seem  to  cover  the  questions 
of  law  pertinent  to  the  facts  of  this  case. 

It  must  be  borne  in  mind  that  the  controversy  here  is  not 
over  the  structure,  or  the  character  of  the  work  or  material,  or 
the  supervision  of  the  erection  and  construction  by  the  archi- 
tect. It  involves  the  right  of  the  plaintiff  to  enforce  a  special 
remedy  against  the  owner  of  the  building  for  the  recovery  of 
his  claim,  which  in  turn  depends  upon  the  fact  of  notice  having 
been  given  as  required  by  the  act  of  1887.  It  is  not  pretended 
that  the  actual  powers  and  duties  of  the  architect  in  any  wise 
relate  to  the  financial  affairs  of  the  corporation,  or  to  the  subject- 
matter  of  the  notice.  Can  they  be  implied  from  the  character 
of  his  employment? 

The  authority  of  an  architect,  like  that  of  any  other  employee, 
is  limited  to  the  scope  of  his  employinent.  When,  in  the  proper 
discharge  of  his  duty,  things  necessarily  incident  to  it  arise, 
they  are  said  to  be  within  the  apparent  scope  of  his  employ- 
ment, and  may  be  implied  from  his  general  powers,  so  far  at 
least  as  third  persons  are  concerned ;  but  things  not  within  the 
actual  or  apparent  scope  of  his  duties  are  not  within  his  au- 
thority, and  he  cannot  bind  his  principal  in  relation  to  them 
nor  can  third  persons  do  so  for  him,  or  for  themselves. 

We  have  failed  to  discover  any  precedent  for  holding  that  an 
architect,  as  such,  has  any  authority  over  the  payment  of  debts 
incurred  in  the  construction  of  the  building,  or  to  determine  in 
what  manner  such  debts  shall  be  paid  or  secured ;  nor  do  we 
see  upon  what  principle  the  scope  of  an  architect's  employment 
can  be  constructively  enlarged  so  as  to  include  that  power  and 
duty.  His  authority,  relating  solely  to  the  erection  of  the 
structure  and  the  character  of  the  material  and  work  employed, 
can  by  no  reasonable  implication  be  said  to  include  the  payment 
of  debts  or  the  mode  of  securing  them.  From  all  the  evidence, 
tlie  agency  of  the  architect  was  limited  to  deciding  on  the 
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quality  of  the  materials  furnished  by  the  contractor,  and  direct- 
ing their  use.  With  their  purchase,  and  with  payment  for  them, 
he  had  no  concern;  and  this  was  known  to  the  appellants. 
The  plaintiffs  cannot  charge  the  owner  with  the  effect  of  a  no- 
tice to  the  architect  respecting  a  matter  beyond  the  known 
limits  of  his  authority ;  the  duty  of  ascertaining  the  extent  of 
his  powers  rested  upon  them,  and  their  neglect  to  do  this  can- 
not operate  to  the  injury  of  the  defendant :  Rice  v.  Jackson, 
supra.  The  subject-matter  not  being  within  his  authority,  it 
was  no  part  of  the  architect's  duty  to  communicate  the  notice 
to  his  employer.  Giving  all  the  facts  and  reasonable  inferences 
the  fullest  probative  force  under  the  foregoing  principles  of  law, 
we  must  hold  that  the  subject-matter  of  the  notice  was  clearly 
not  within  the  actual  or  apparent  duties  of  the  architect,  and 
that  the  soKjalled  notice  to  him  did  not  bind  the  owner. 

Tlie  remaining  question  is  as  to  the  suflBciency  of  the  so-called 
notice  in  form  and  substance.  The  statute  provides  that :  "  To 
entitle  any  one  to  the  benefits  of  this  act,  he  shall  give  notice  .... 
of  his  intention  to  file  a  lien  under  the  provisions  of  this  act." 
The  language  of  the  alleged  notice  is  "  I  told  him  if  we  did  not 
get  our  money  at  that  time  we  would  look  to  the  building  for 
the  payment  of  our  bill."  Respecting  the  notice,  there  is  no 
room  for  inference.  Its  language  is  undisputed.  The  only 
question  is  with  respect  to  its  meaning.  Does  it  give,  with 
reasonable  precision  and  certainty,  the  information  to  which 
the  statute  entitled  the  oWner  ?  If  it  does  not  its  purpose  must 
fail.  How  can  it  be  said  that  this  is  a  notice  by  the  appellants 
to  the  architect  or  the  defendant  of  their  intention  to  file  a  lien 
under  the  provisions  of  the  statute.  One  of  the  plaintiffs  said 
they  "  would  look  to  the  building,"  but  when,  where,  or  in  what 
manner,  or  what  was  meant  by  this  was  not  stated.  The  de- 
fendant was  not  mentioned  or  referred  to,  and  nothing  was  said 
about  a  notice,  or  that  this  remark  was  intended  as  one ;  a  lien, 
or  an  intention  to  file  one,  was  not  mentioned,  and  no  reference 
was  made  to  the  act  of  assembly  or  to  legal  proceedings.  To 
hold  that  this  expression  of  indefinite  meaning  is  sufficient 
would  be  to  substitute  doubtful  expressions  for  the  specific  no- 
tice required  by  the  steitute.  Important  rights  and  liabilities 
are  not  to  be  created  in  that  haphazard  way.    The  act  is  part 
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of  a  statutory  system  of  remedies  beyond  that  provided  by  the 
common  law  and  is  therefore  to  be  strictly  construed. 

While  no  particular  form  or  words  is  necessary,  a  notice,  to 
be  effective,  should  be  framed  in  language  sufBciently  clear 
and  definite  to  inform  the  person  notified  that  the  material- 
man intends  to  file  a  lien  under  the  act  of  assembly  for  the 
price  of  the  material  furnished  by  him  in  the  construction  of 
the  building.  This  has  not  been  done  by  the  plaintiffs  in  the 
present  case,  either  in  form  or  substance.  For  the  reasons 
given  the  learned  judge  of  the  court  below  committed  no  error 
in  entering  the  nonsuit,  and  subsequently  refusing  to  take  it  off. 

The  judgment  is  affirmed. 


Commonwealth  v.  W.  T.  Bachop. 

Criminal  law—Forgery^FictUiou$  name  on  note. 

The  making  of  any  false  instrument,  which  is  the  subject  of  forgery, 
with  a  fraudulent  intent,  although  in  the  name  of  a  nonexisting  person,  is 
as  much  a  forgery  as  if  it  had  been  made  in  the  name  of  one  who  was 
known  to  exist  and  to  whom  credit  is  due. 

Criminal  law— Forgery — Indictment — Essentials  thereof. 

An  indictment  for  forgeiy  need  not  set  out  the  manner  in  which  the 
payee  of  a  forged  note  is  or  can  be  prejudiced  by  said  note  where  the  ten- 
dency to  prejudice  her  rights  appears  on  the  face  of  the  instrument  and  it 
is  apparent  that  the  same  could  be  used  to  her  prejudice.  All  that  is  re- 
quired is  certainty  to  a  common  and  general  intent,  and  thftt  need  not  be 
aven*ed  which  is  apparent  to  the  couit  and  which  appears  from  a  necessary 
implication. 

Payment  of  money  for  a  forged  note— Parts  of  one  transaction. 

Where  the  payment  of  the  money  to  one  charged  with  the  forgery  of  a 
note  was  not  contemporaneous  with  the  making  of  the  note  but  the  pay- 
ment and  making  of  the  note  were  necessary  parts  of  the  same  transac- 
tion as  arranged  by  the  defendant,  it  may  properly  be  held  that  the  forgery 
was  to  the  prejudice  of  the  right  and  with  the  intention  to  defraud  the  per- 
son whose  money  was  thus  secured. 

Indictment— Formal  defect. 

The  omission  of  a  seal  following  a  fictitious  or  forged  name  in  a  forged 
instrument  as  quoted  in  the  indictment  is  a  mere  formal  defect  which  the 
appellate  court  will  not  regard. 
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Argued  May  20, 1896.  Appeal,  No.  78i,  April  T.,  1896,  by 
defendant,  from  judgment  of  Q.  S.  Warren  Co.,  Sept.  Sess., 
1895,  No.  7,  sentencing  defendant  in  prosecution  for  forgeiy. 
Before  Rice,  P.  J.,  Wtllard,  Beayeb,  Rebdee,  Orlady  and 
Smith,  J  J.    Affirmed. 

Defendant  was  indicted  for  forgery  and  uttering  of  a  judg- 
ment note  purporting  to  be  made  by  one  B.  L.  Anderson  to  the 
order  of  Jennie  Cummings,  and  tiie  indictment  charged  that 
said  judgment  note  was  uttered  ^^  with  intent  to  defraud  the 
said  Jennie  Cummings  and  to  the  prejudice  of  her  right." 

The  judgment  note  was  quoted  at  length  in  the  indictment. 

Defendant  moved  to  quash  the  indictment  for  the  following 
reasons: 

1st.  The  written  instrument  set  forth  in  said  indictment,  and 
alleged  to  have  been  forged,  is  not  such  a  one  as,  on  its  face, 
shows  that  the  right  or  property  of  Jennie  Cummings  could 
have  been  injured,  prejudiced  or  affected  by  the  making  of  said 
alleged  instrument  as  alleged  in  said  indictment. 

2d.  It  does  not  appear  upon  the  face  of  said  indictment  how 
the  making  of  said  instrument,  therein  set  forth,  and  alleged  to 
have  been  forged,  could,  or  did  prejudice  the  rights  of  the 
said  Jennie  Cummings. 

3d.  There  is  no  crime  charged  in  said  indictment. 

The  motion  was  overruled  by  the  trial  court.  [1] 

On  the  trial  Jennie  Cummings  testified  as  follows : 

Q.  Did  you  have  any  money  to  loan  in  December,  1860? 
A.  Yes,  sir.  Q.  Did  you  have  any  conversation  with  the  de- 
fendant, Mr.  Bachop,  in  regard  to  that? 

Mr.  Wilbur :  What  do  you  propose  to  prove  ? 

Mr.  Dunkle :  We  propose  to  prove  that  Mr.  Bachop  obtained 
$250  from  this  lady,  stating  that  he  knew  a  party  who  wanted 
to  borrow  that  amount  on  the  first  judgment  on  fifty  acres  of 
land,  to  be  followed  by  evidence  that  he,  Bachop,  did  receive 
this  money  from  Mrs.  Cummings  to  loan  to  this  party  for  Mrs. 
Cummings,  and  that  the  name  of  the  party  to  which  the  money 
was  to  be  loaned  was  B.  L.  Anderson,  to  be  followed  by  evi- 
dence that  he  afterwards  repoi-ted  that  he  had  loaned  it,  and 
took  B.  L.  Anderson*s  judgment  note  for  the  amoimt,  that  he 
entered  it  of  record  in  Warren  county,  and  sent  a  certificate  of 
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this  judgment  from  the  prothonotary  of  Warren  county  to 
Mrs.  Cummings ;  this  to  be  followed  by  evidence  that  the  body 
of  the  note  is  in  the  handwriting  of  Mr.  Bachop ;  that  it  is  wit- 
nessed by  him  in  his  handwriting,  and  that  the  name  "  B.  L. 
Anderson"  and  the  words  "  his  mark  "  were  made  by  the  de- 
fendant, Mr.  Bachop. 

Objection  overruled.    Exception.  [2] 

Q.  Now  state  if  you  had  any  conversation  with  Mr.  Bachop 
in  regard  to  this  money  that  you  loaned  him,  or  if  he  had  any 
with  you — state  what  it  was.  A.  He  came  there  just  about 
the  time  I  received  some  life  insurance  money ;  my  husband 
had  been  dead  since  August,  and  he  said  that  he  knew  of  a 
party  who  would  like  to  borrow  some  money,  and  he  offered  to 
settle  up  some  matters  there  for  me,  and  he  attended  to  those 
matters,  and  I  let  him  have  $250.  He  told  me  there  was  a 
party  by  the  name  of  B.  L.  Anderson,  on  Dutch  hill,  who  would 
like  to  borrow  some  money ;  that  I  would  have  the  first  lien  on 
the  land ;  that  there  was  about  fifty  acres,  and  a  house  on  the 
land  which  was  in  good  repair.  I  let  him  have  the  money  and 
in  a  few  da}T3  he  sent  me  a  transcript.  Q.  State  whether  or 
not  that  is  the  paper  he  sent  you?  (Paper  shown  witness.) 
A.  It  is.  Q.  How  did  you  receive  it?  A.  Just  as  it  is ;  that 
is,  in  an  envelope  through  the  mail. 

After  conviction  the  defendant  moved  in  arrest  of  judgment, 
assigning  the  following  reasons :  (a)  refusing  motion  to  quash; 
(6)  indictment  is  insuflBcient  to  charge  forgery ;  (c)  admitting 
above  evidence  of  Jennie  Cummings ;  (d)  evidence  is  insuffi- 
cient to  convict  defendant  of  forgery.  This  motion  was  over- 
ruled by  the  court  (3)  and  defendant  sentenced  to  a  fine  of 
$100,  restitution,  and  imprisonment  for  one  year  and  six  months. 
A  special  allocatur  was  allowed  by  Judge  Beaver. 

Errors  assigned  were,  (1)  overruliag  motion  to  quash ;  (2)  ad- 
mission of  evidence  of  Jennie  Cummings ;  (3)  refusing  motion 
to  arrest  judgment. 

W.  W.  Wilbur,  of  Wilbur  ^  Schnur,  vn^h  him  Allen  ^  Sons, 
for  appellant. — ^The  indictment  does  not  set  out  in  what  manner 
Jennie  Cummings  could  be  defrauded  or  her  rights  prejudiced: 
Com.  V.  Shissler,  9  Phila.  687  ;  Com.  v.  MulhoUand,  12  Phila. 
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608,  610;  8  Am.  &  Eng.  Ency.  of  Law,  460,  461,  note  5; 
Ibid,  476,  478, 479,  506,  509,  523,  587.  For  this  reason  it  was 
error  to  admit  the  evidence  of  Jennie  Gummings  as  to  how 
the  note  was  prejudicial  to  her.  The  money  was  received 
by  defendant  on  December  27  to  loan  for  twelve  months  and 
the  note  was  not  made  until  December  30,  hence,  Jennie  Gum- 
mings did  not  loan  the  money  upon  the  credit  of  this  note  and 
is  in  no  worse  condition  after  its  making  than  before :  Gom.  v. 
MulhoUand,  12  Phila.  608.  The  omission  of  the  seal  to  the 
note  was  material  and  there  was  a  variance  between  the  alle- 
gations and  the  proofs  :  8  Am.  &  Eng.  Ency.  of  Law,  505, 513, 
514,  notes. 

J.  W.  Dunkle^  district  attorney,  with  him  M.  J.  Mu%€^  for 
appellee. — It  is  evident  upon  the  face  of  the  indictment  that  the 
note  in  question  might  have  some  legal  effect  upon  the  prop- 
erty or  right  of  Jennie  Gummings.  It  is  not  necessary  to  set 
out  the  extrinsic  facts  :  8  Am.  &  Eng.  Ency.  of  Law,  page  525 ; 
Biles  V.  Gom.,  32  Pa.  532 ;  Gom.  v.  Smith,  6  S.  &  R.  570 ; 
Com.  V.  Phipps,  Grim.  Law  Mag.  vol.  4,  page  544 ;  Gom.  v. 
Ladd,  15  Mass.  526  ;  Gom.  v.  Gostello,  120  Mass.  358  ;  People 
V.  Rynders,  12  Wend.  (N.  Y.)  431.  In  cases  of  forgery  either 
the  person  whose  name  is  forged  or  the  one  to  whom  the  forged 
instrument  is  passed  may  be  defrauded  and  the  indictment  may 
lay  the  intent  to  defraud  either :  People  v.  Steams,  21  Wend. 
(N.  Y.)  409 ;  23  Wend.  (N.  Y.)  634. 

Opinion  by  Oblady,  J.,  July  16, 1896 : 

The  defendant  was  convicted  upon  an  indictment  in  which 
it  was  charged  that  he  did  fraudulently  make,  sign,  utter  and 
publish  and  was  then  and  there  concerned  in  the  fraudulently 
making,  signing,  uttering  and  publishing  of  a  written  insti*u- 
ment,  to  wit:  a  judgment  note  for  the  payment  of  money,  pur- 
porting to  be  made  by  one  B.  L.  Anderson,  payable  one  year 
after  date,  to  one  Jennie  Gummings,  or  bearer,  the  tenor  of 
which  judgment  note  is  as  follows,  that  is  to  say : 

"  »200.00.  Waeben  Pa.  Dec.  30, 1890 

"  One  year  after  date  I  promise  to  pay  to  Jennie  Gummings  or 
bearer  Two  Hundred  and  Fifty  dollars,  for  Value  received. 
Interest  payable  semi-annually,  wit^  interest,  &c.    And  pro- 
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viding  for  attomejB  commissions  for  collection,  waiving  ex- 
emption,  inquisition  &c. 

his 

"  (signed)  B.  L.  X  Anderson 

mark 

"Witness:  W.  I.  Bachop." 

And  concluding  "  which  said  forged  judgment  note  was  then 
and  there  made,  signed,  uttered  and  published  as  aforesaid,  with 
intent  to  defraud  the  said  Jennie  Cummings,  and  to  the  prej- 
udice of  her  right,  contrary  to  the  form  of  the  act  of  assem- 
bly," etc. 

The  first  assignment  of  error  urges  that  the  written  instru- 
ment set  forth  in  the  indictment,  is  not  such  an  one  as  on  its 
face  shows  that  the  rights  or  property  of  Jennie  Cummings 
would  have  been  injured,  pi'ejudiced  or  affected  by  the  making 
of  the  alleged  instrument ;  that  it  did  not  appear  upon  the  face 
of  the  indictment  how  the  making  of  said  instrument  could  or 
did  prejudice  the  rights  of  Jennie  Cummings,  and  that  no  crime 
is  charged  in  the  indictment. 

The  offense  is  stated  in  the  language  of  section  169  of  the 
act  of  March  31, 1860,  P.  L.  382. 

The  name  of  the  forged  instrument  and  copy  of  it  are  set  out 
in  the  indictment.  All  that  is  required  is  certainty  to  a  com- 
mon and  general  intent,  and  that  need  not  be  averred  which  is 
apparent  to  the  court  and  appears  from  a  necessary  implication ; 
where  the  tendency  to  prejudice  the  rights  of  persons  appears 
on  the  face  of  the  instrument,  averring  the  fraudulent  nature 
and  giving  copy  is  sufficient,  if  it  is  apparent  that  the  instru- 
ment was  capable  of  being  used  to  the  prejudice  of  a  person's 
rights :  Biles  v.  Com.,  32  Pa.  629 ;  8  Am.  &  Eng.  Ency.  of  Law, 
title,  "Forgery." 

Details  like  the  manner  in  which  the  fraud  was  meant  to  be 
effected  need  not  be  mentioned.  It  is  sufficient  to  aver  a  gen- 
eral intent  to  defraud  a  certain  person,  which  intention  may  be 
made  out  by  the  facts  in  evidence  on  the  trial :  2  Bishop's  Crim. 
Pixxjed.  sec.  421. 

The  commonwealth  proved  that  the  defendant  secured  f  250 
from  his  sister-in-law,  Jennie  Cummings,  to  be  invested  for  one 
year,  with  interest  payable  semi-annually,  and  sent  to  her,  as 
evidence  of  her  investment,  a  transcript  of  a  judgment  entered 
in  the  common  pleas  of  Warren  county,  founded  upon  a  judg- 
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ment  note  signed  with  the  name  of  a  fictitious  person  by  a 
mark ;  the  genuineness  of  the  signature  being  attested  by  the 
defendant,  who  wrote  his  own  name  as  a  subscribing  witness. 
To  preserve  the  continuity  of  the  fraud,  he  remitted  to  the 
prosecutrix  the  interest  on  the  loan  for  three  years  and  paid  to 
her  925.00  on  account  of  the  principal. 

While  the  delivery  of  the  money  and  making  of  the  note 
were  not  contemporaneous,  they  were  necessary  parts  of  the 
same  transaction  as  arranged  by  the  defendant.  If  the  delivery 
of  the  note  had  been  delayed  or  refused,  the  fraud  would  have 
been  complete  through  another  name  but  as  a  means  to  the  end, 
the  fraudulent  note  was  designed  to  be,  and  for  a  number  of 
years  was  a  successful  shield  in  inducing  belief  that  the  money 
was  safely  invested. 

The  verdict  determines  the  fact  that  B.  L.  Anderson  was  a 
fictitious  name  written  by  the  defendant  as  the  genuine  sig- 
nature of  a  responsible  landowner.  This  imposture  was  to  the 
prejudice  of  the  right,  with  intent  to  defraud  the  person  whose 
money  was  secured  by  this  deceit. 

The  making  of  any  false  instrument  which  is  the  subject  of 
forgery,  with  a  fraudulent  intent,  although  in  the  name  of  a 
non-existing  person,  is  as  much  a  forgery  as  if  it  had  been  made 
in  the  name  of  one  who  is  known  to  exist  and  to  whom  credit 
is  due :  2  Arch.  Crim.  P.  &  P.  sec.  538  and  notes. 

The  evidence  of  the  prosecutrix  as  covered  by  the  second 
assignment  was  properly  received,  as  it  related  to  the  execution 
of  the  signature  of  the  supposititious  person  by  the  hand  of  the 
defendant,  by  which  artifice  she  was  injured. 

The  omission  of  the  seal  following  the  fictitious  name  in  the 
indictment  as  in  the  forged  instrument  was  a  mere  formal 
defect,  which  was  not  urged  as  a  reason  in  a  motion  to  quash, 
and  if  it  had  been  the  indictment  might  have  been  then 
amended  or  could  be  so  done  in  this  court  on  argument :  Davis 
V,  Commonwealth,  4  Cent.  R.  711 ;  Commonwealth  v.  Williams, 
149  Pa.  64. 

An  examination  of  the  record  does  not  disclose  anything  that 
would  justify  us  in  sustaining  any  of  the  specifications  of  error. 
The  judgment  is  affirmed,  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below,  to  the  end  that  its  sentence 
may  be  executed. 
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Appeal  of  W.  M.  Laird. 

Appeal'" Sheriff  ^8  scUeSeUitig  aside  same^Act  of  May  9,  1889. 

Pi'ior  to  the  act  of  May  9,  1889,  P.  L.  158,  no  appeal  was  allowed  from 
an  order  of  court  setting  aside  or  refusing  to  set  aside  a  sheriff's  sale. 

The  act  of  May  9.  1889,  which  provided  that  every  appellate  proceed- 
ing should  be  called  an  appeal  did  not  exteud  the  right  of  review  or 
change  its  extent  or  modify  in  any  way  its  exercise. 

Presumption — Discretion  of  court. 

The  matter  of  setting  aside  sheritTs  sales  belongs  to  tlie  class  in  which 
the  courts  exercise  dicretionary  power.  The  appellate  court  will  not  pre- 
sume that  the  court  below  acted  arbitrarily  and  without  proper  proof  of 
the  facts  on  which  to  base  its  action.  Where  the  court  acts  on  extrinsic 
evidence  the  presumption  is  that  everything  was  doue  rightfully  and 
according  to  law. 

Amendment^  SubstiltUion  of  receiver  for  assignee. 

The  substitution  of  a  receiver  for  an  assignee  as  plaintiff  in  an  execu- 
tion and  exceptant  to  a  sheriff's  sale  rests  in  the  sound  discretion  of  the 
lower  court  and  will  not  be  interfered  with. 

Argued  May  13,  1896.  Appeal,  No.  43,  April  T.,  1896,  by 
W.  M,  Laird,  from  order  of  C.  P.  Beaver  Co.,  setting  aside 
sheriff's  sale  of  real  estate  of  Charles  K.  Brown,  sold  on  lev.  fa., 
Sept.  T.,  1895,  No.  56,  at  suit  of  the  Twin  Cities  BuUding 
and  Loan  Association.  Before  Rice,  P.  J.,  Willabd,  Wick- 
ham,  Beaver,  Reeder,  Orlady  and  Smith,  J  J.    Affirmed. 

The  facts  appear  by  the  opinion  of  the  coui*t  below,  Meck- 
lem,  p.  J.,  as  follows : 

That  upon  levari  facias  No.  56,  September  term,  1895,  the 
property  of  Charles  K.  Brown,  consisting  of  lot  No.  341  on  Main 
avenue  in  the  borough  of  Aliquippa,  was  exposed  to  sale  by  the 
sheriff  on  Saturday,  September  21,  1895,  and  sold  to  William 
M.  Laird  for  the  price  or  sum  of  $100. 

Albert  H.  Clark,  attorney  for  the  plaintiff  m  the  writ,  was, 
at  the  time  of  said  sale,  engaged  in  the  trial  of  a  case  in  the  city 
of  Pittsburg,  which  made  it  impossible  for  him  to  be  personally 
present  at  tiie  sale. 

Prior  to  the  sale,  however,  he  communicated  with  Louis 
Graham,  the  deputy  sheriff,  saying  to  him,  "  that  in  all  proba- 
bility ''  he  ^^  would  not  be  able  to  attend  said  sale,  and  requested 
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said  Graham  to  represent  him  at  said  sale  and  protect  the  claim 
of  the  plaintiff  to  tlie  extent  of  a  hid  of  «1,700." 

Louis  Graham,  the  deputy  sheriff,  consented  to  do  this,  but 
though  present  at  said  sale  he  failed  to  do  as  instructed  by  Mr. 
Clark,  alleging  that  from  some  source,  he  thinks  a  telephone 
message,  he  waa  told  not  to  have  a  bid  put  upon  said  property, 
or  that  the  plaintiff  and  defendant  had  adjusted  the  matter  in 
some  way  that  the  bid  of  Sl,700  was  not  to  be  made.  He  says 
that  he  supposed  Mr.  Laird  was  bidding  for  Mr.  Clark  or  the 
plaintiff.  Upon  these  grounds  the  court  is  asked  to  set  aside 
the  sale,  the  petitioner  showing  that  unless  the  sale  is  set  aside 
it  will  lose  its  entire  claim,  amounting  to  $1,700,  or  that  said 
claim  will  have  to  be  paid  by  Albert  H.  Clark,  its  attorney,  and 
that  the  price  bid  is  wholly  inadequate. 

William  M.  Laird,  the  purchaser,  resists  this  application  and 
says  that  he  is  a  lien  creditor,  and  that  said  property  will  cost 
him  over  $380 ;  that  petitioner  was  guilty  of  laches  and  cannot 
now  come  into  court  and  have  the  sale  set  aside,  unless  there 
was  fraud  or  collusion,  and  that  inadequacy  is  no  sufficient 
cause  for  setting  aside  the  sale. 

It  has  been  uniformly  held  that  mere  inadequacy  of  price  is 
not  sufficient  cause  for  setting  aside  a  sheriff's  sale.  If,  upon  a 
view  of  all  the  circumstances,  and  having  due  regard  to  the  sit- 
uations and  the  rights  of  all  concerned,  nothing  appears  upon 
which  the  court  can  act  except  the  fact  that  the  price  was  inade- 
quate, the  application  will  be  refused. 

But  when  the  inadequacy  becomes  great,  and  the  property  is 
thereby  sacrificed,  the  court  will  lay  hold  of  any  circumstances 
which,  together  with  inadequacy  of  price,  will  make  a  sufficient 
reason  for  a  resale :  Twells  v.  Conrad,  2  W.  N.  C.  30 ;  Ellis  v. 
Bleim,  2  W.  N.  C.  290 ;  Whitaker  v.  Birkey,  2  W.  N.  C.  476. 
In  the  second  case  just  cited  an  alley  between  two  houses  was 
not  mentioned  in  the  sheriff's  hand  bill.  This  was  the  circum- 
stance which,  together  with  inadequacy  of  price,  caused  the 
court  to  set  aside  the  sale,  although  the  existence  of  the  alley 
was  known  to  the  bidders,  and  the  omission  in  the  hand  bill 
could  not  have  affected  the  bids. 

In  Germer  v.  Ensign,  155  Pa.  464,  the  petitioner  supposed 
that  her  brother  had  made  arrangements  to  take  care  of  his  in- 
terests as  well  as  hers  in  the  property  sold.    She  was,  there- 
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fore,  not  present  at  the  sale,  and  could  not  bid.  The  court 
below  refused  to  set  aside  the  sale,  but  the  Supreme  Court  said  : 
"  We  cannot  see  why  the  application  was  not  granted." 

In  Ritter  v.  Getz,  161  Pa.  648,  a  rule  had  been  pending  to 
stay  the  writ,  and  this  fact  had  caused  certain  intending  bidders 
not  to  attend  the  sale.  The  sale  was  set  aside  and  the  Supreme 
Court  said  that  "the  reasons  were  quite  suflBcient  to  justify  the 
action  of  the  court.  The  price  was  grossly  inadequate,  and  the 
court  was  at  liberty  to  seize  upon  any  other  circumstances  to 
give  relief." 

In  Phillips  V.  Wilson,  164  Pa.  350,  certain  liens  prior  to  a 
mortgage  had  been  paid  excepting  the  costs,  but  the  liens  were 
unsatisfied.  The  petitioner  alleged  that  he  did  not  know  that 
the  mortgage  would  be  discharged,  and  consequently  he  let  the 
property  be  sacrificed  without  any  effort  to  protect  his  client. 
The  petitioner  was  in  error  as  to  the  law.  The  sale  was  set 
aside.  The  Supreme  Court  said,  "We  are  satisfied  that  in 
making  the  rule  absolute  the  court  acted  within  the  lines  of 
sound  judicial  discretion." 

In  the  present  case  the  attorney  for  f)laintiff  in  the  writ  was 
detained  by  the  exigencies  of  a  trial,  and  was  therefore  unable 
to  be  present  at  the  sale.  He  believed  that  his  client  would  be 
protected  by  the  bid  of  $1,700,  which  he  had  authorized  the 
deputy  sheriff  to  make  at  the  sale.  The  latter  made  a  mistake 
which,  if  relief  is  now  denied,  will  prove  disastrous  to  the  plain- 
tiff in  the  writ.  These  circumstances  make  a  case  that  appeals 
very  strongly  to  the  judicial  discretion  of  the  court,  and  a  case 
that  is  so  fully  within  the  lines  laid  down  in  the  cases  above 
recited,  that  we  are  impelled  to  grant  the  relief  prayed  for. 

Rule  is  made  absolute. 

Errors  assigned  were,  (1)  making  rule  absolute;  (2)  not 
directing  sheriff  to  execute  and  acknowledge  deed  to  purchaser. 

Frank  H.  Laird^  with  him  Richard  S.  Holt^  for  appellant^ — 
The  plaintiff  could  not  authorize  the  deputy  sheriff,  who  was  a 
ministerial  officer  and  as  such  an  agent  of  the  debtor  and  the 
creditor,  to  bid  at  said  sale :  Knight  v.  Herrin,  48  Maine,  633 ; 
Payson  v.  Hall,  30  Maine,  319 ;  Robinson  v.  Clark,  52  N.  C. 
562 ;  Harrison  v.  McHenry,  9  Ga.  162 ;  Carr  v.  Houser,  46  Ga. 
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479 ;  Huiy  v.  Grimes,  62  Ga.  848 ;  Macon  v.  Huff,  60  Ga.  228  ; 
Randall  v.  Lautenberger,  16  R.  I.  158 ;  Veazie  v.  Williams,  49 
U.  S.  184;  Michoud  v,  Girod,  45  U.  S.  508. 

Even  if  the  deputy  sheriff  could  have  legally  acted  as  the 
agent  of  the  plaintiff  in  the  purchase  of  the  property  his  fail- 
ure to  attend  the  sale  and  bid  was  a  failure  of  the  plaintiff : 
Houk  V.  Knop,  2  Watts,  72 ;  Parkhurst  v.  Cory,  8  Stockton, 
(N.  J.)  238 ;  Snyder's  Est.,  2  Pa.  C.  C.  550 ;  Anonymous,  1 
Vesey,  Jr.  483;  Campbell  v.  Ruddach,  T.  &  H.  Pr.,  5th  ed. 
1011,  note.  The  court  should  adopt  a  policy  which  will  dis- 
courage negligence,  prevent  delay  and  render  judicial  sales 
certain:  Vastine  v.  Fuiy,  2  S.  &  R.  485;  Carson's  App.,  6 
Watts,  146.  Inadequacy  of  price  is  not  sufficient :  Weitzell 
V.  Fry,  4  Dallas,  218;  Hollister  v.  Vanderlm,  165  Pa.  252; 
Murphy  v.  McCleary,  8  Yeates,  405 ;  Bank  v.  Bertolet,  .1 
Woodward,  91;  Kern  v.  Murphy,  2  Miles,  159;  Cooper  v. 
Galbraith,  8  Washington  C.  C.  Rep.  557.  In  order  to  set 
aside  a  sheriff's  sale,  there  must  be  satisfactory  evidence  of 
fraud  or  abuse  of  power  in  the  sheriff:  Wood  v.  Monel,  1 
Johns.  Chan.  Rep.  502 ;  Young's  App.,  2  P.  &  W.  881 ;  Car- 
son's App.,  6  Watts,  146;  Cooper  v.  Wilson,  96  Pa.  414; 
Sharp  V.  Long,  28  Pa.  489 ;  Weaver  v.  Lyon,  8  Cent.  Rep.  268 ; 
Cummins  v.  Little,  16  N.  J.  Eq.  48. 

A.  JT.  Clarke^  with  him  R.  P.  Lewia^  for  appellee. — The 
appellate  court  will  interfere  only  in  cases  where  it  is  clearly 
shown  that  the  lower  court  has  abused  its  power:  Germer  v. 
Ensign,  Admr.,  155  Pa.  464;  PhilUps  v.  Wilson,  164  Pa.  850. 
The  court  may  seize  hold  of  any  circumstances  which,  together 
with  inadequacy  of  price,  wU  be  sufficient  cause  to  set  a  sale 
aside  :    Ritter  v.  Getz,  161  Pa.  648. 

Per  Curiam,  July  16, 1896 : 

Prior  to  the  act  of  May  9,  1889,  P.  L.  158,  there  was  no 
appeal  from  an  order  setting  aside  or  refusing  to  set  aside  a 
sheriffs  sale :  Hoffa's  Appeal,  82  Pa.  297 ;  Young's  Appeal,  2 
P.  &  W.  880.  The  appellate  remedy  if  any  of  the  party  think- 
ing himself  aggrieved  was  by  writ  of  error  or  certiorari.  But 
as  in  applications  for  summary  relief  of  this  kind  where  the 
court  is  authorized  to  act  upon  extrinsic  evidence  a  bill  of 
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exceptions  was  not  allowed  to  bring  the  facts  upon  the  record, 
nothing  was  brought  up  for  review  but  the  record  proper,  and 
if  palpable  and  gross  abuse  of  the  discretionary  power  of  the 
court  below  did  not  appear  on  the  face  of  the  record,  the 
Supreme  Court  invariably  refused  to  reverse,  and  in  some  cases 
quashed  the  writ:  Jackson  v.  Morter,  82  Pa.  291;  Shakes- 
peare V.  belany,  86  Pa.  108 ;  Connelly  v.  The  City  of  Phila- 
delphia, 86  Pa.  110;  Laird  v.  McCarter,  2  W.  N.  C.  218; 
Leonard  v.  Leonard,  20  W.  N.  C.  846 ;  s.  c,  9  Cent.  Rep.  873; 
Kees  V.  Berrj^hiU,  1  W.  263 ;  Sloan's  Case,  8  W.  194;  Griffith 
V.  Edwards,  10  W.  N.  C.  271 ;  Weaver  v.  Lyon,  3  Cent-  Rep, 
263 ;  Haslage's  Appeal,  37  Pa.  440 ;  Bower's  Appeal,  84  Pa. 
311,  The  act  of  1889,  supra,  providing  that  every  appellate 
proceeding  shall  be  called  an  appeal  did  not  extend  the  right  of 
review,  or  change  its  extent  in  cases  already  provided  for  or 
modify  in  any  manner  its  exercise:  Rand  v.  King,  134  Pa. 
641 ;  Com.  v.  Bird,  144  Pa.  194 ;  Gates  v.  Penna.  R.  R.,  154 
Pa.  566.  In  a  recent  case  where  the  court  below  refused  to 
set  aside  the  sale,  the  Supreme  Court  dismissed  the  appeal,  and 
although  intimating  that  the  grounds  of  the  application  seemed 
meritorious  yet  said :  "  The  subject  is  one  which  belongs  to 
the  class  over  which  the  courts  exercise  a  discretionary  power, 
in  view  of  all  the  circumstances  prescribed  to  them  for  consid- 
eration. We  cannot  presume  that  this  power  was  abused  in 
this  instance,  and  except  for  an  abuse  of  it  we  do  not  ordina- 
rily interfere  in  matters  resting  in  the  discretion  of  the  lower 
courts : "  Germer  v.  Ensign,  155  Pa.  464.  In  another  case  the 
court  affirmed  the  order  setting  aside  the  sale,  saying :  *'  The 
price  was  grossly  inadequate,  and  the  court  was  at  liberty  to 
seize  upon  any  other  circumstance  in  order  to  give  relief.  We 
do  not  review  the  action  of  the  lower  courts  in  setting  aside 
sheriff's  sales  except  in  extreme  cases,  and  this  is  not  one  of 
them : "  Ritter  v.  Getz,  161  Pa.  648.  To  the  same  effect  are 
Cake  V.  Cake,  166  Pa.  47;  Phillips  v.  WUson,  164  Pa.  860; 
HoUister  v.  Vanderlin,  166  Pa.  248;  Trust  Co.  v.  Brynes,  166 
Pa,  496.  In  many  of  the  cases  above  cited  the  grounds  for 
setting  aside  the  sale  were  no  more  meritorious  than  those 
assigned  by  the  court  below  in  this  case.  They  fully  warrant 
us  in  holding  (if  authority  is  necessary)  that  whether  we  look 
at  the  record  alone  or  also  at  the  reasons  assigned  by  the  learned 
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judge  for  his  action,  there  is  apparent  no  such  abuse  of  discre- 
tionary power  as  would  justify  us  in  interfering. 

The  record,  it  is  true,  does  not  show  that  depositions  were 
taken  in  support  of  the  rule ;  but  the  court  may  have  heard 
oral  testimony,  as  asserted  by  the  appellee's  counsel.  We  need 
not  however  speculate  as  to  that.  Where  in  the  exercise  of  its 
discretionary  power  to  grant  summary  relief  in  proceedings  of 
this  nature  the  court  acts  on  extrinsic  evidence  the  presumption 
is  that  everything  was  done  rightfully  and  according  to  law : 
Bain  v.  Funk,  61  Fa.  185 ;  Holland  v.  White,  120  Pa.  228 ; 
NicoU  V.  McCaffrey,  1  Pa.  Superior  Ct.  187.  It  is  not  to  be 
presumed,  that  the  court  acted  arbitrarily  and  without  proper 
proof  of  the  facts  upon  which  it  based  its  action. 

The  rule  to  show  cause  why  the  sale  should  not  be  set  aside 
was  granted  on  September  21, 1895,  upon  the  application — quot- 
ing the  language  of  the  petition — "  Of  the  Fidelity  Title  and 
Trust  Company,  assignee  for  tlie  benefit  of  creditors  of  the  Twin 
Cities  Building  and  Loan  Association"  (the  plaintiff  in  the 
writ  on  which  the  sale  was  made)  "  by  its  attorney  and  agent 
in  this  behalf.''  The  rule  was  argued  on  October  10th.  On 
October  21st  on  motion  of  the  attorney  of  record  for  the  plain- 
tiff who  was  also  one  of  the  attorneys  for  the  rule  and  of  the 
receiver,  the  petition,  proceedings  and  record  were  amended  to 
read :  "  The  petition  of  the  Union  Trust  Company,  receiver  for 
the  Twin  Cities  Building  and  Loan  Association,  for  rule  on 
William  M.  Laird  to  show  cause  why  sherifPs  sale  should  not 
be  set  aside."  This  substitution  of  the  Union  Trust  Co.  for 
the  Fidelity  Title  and  Trust  Co.  was  a  matter  resting  in  the 
sound  discretion  of  the  court  below.  No  objection  appears  to 
have  been  made  and  we  are  not  informed  how  the  respondent 
was  or  could  have  been  harmed  by  the  amendment.  Whether 
the  former  or  the  latter  company  was  the  proper  representative 
of  the  interests  of  those  entitled  to  the  assets  of  the  Twin  Cities 
Building  and  Loan  Association  was  for  the  court  below.  It  is 
manifest,  in  any  view  of  the  case,  that  the  sale  was  not  set  aside 
upon  the  application  of  a  mere  outsider,  having  no  interest  in 
the  matter. 

The  order  is  affirmed  and  the  appeal  dismissed. 
Vol.  n— 20 
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Harlan  Book,  Administrator  of  J.  M.  Davis,  deceased,  v. 
J.  A.  O'Neil,  Surviving  Partner  of  O'Neil  &  Davis,  Late 
Partners. 

Partmrship— Liquidating  partner— Setoff— Widow^s  exemption, 
Whei'e  a  sumving  partner  on  settlement  of  the  partnership  business  is 
inileblod  to  his  deceased  copaitner,  he  cannot  set  off  against  such  balance 
a  sum  found  to  be  due  by  his  deceased  partner  to  him  on  a  settlement  of 
ilie  paitnership  business  made  in  the  deeeiised  partner^s  lifetime,  where 
the  widow  of  the  deceased  partner  has  claimed  the  amount  duex>n  the  final 
settlement  of  the  partnership  business  under  her  widow^s  exemption. 

The  surviving  partner  holds  such  a  trust  relation  to  the  estate  passing 
through  his  hands  that  he  cannot  pay  his  claim  to  the  prejudice  of  others, 
especially  so,  as  against  one  of  superior  rank. 

Partnerships — Expenses  of  winding  up  partnership  affairs. 
Although  a  suiTiving  or  liquidating  pailner  is  not  cYititled  to  compensa- 
tion for  winding  up  partnei*ship  business  ho  is  entitled  to  all  necessary 
expenses  in  effecting  a  legal  settlement  of  the  business. 

Argued  May  11,  1896.  Appeal,  No.  7,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1895, 
No.  118,  for  plaintiff.  Before  Rice,  P.  J.,  Willabd,  Wick- 
ham,  Beaver,  Reedeb,  Orlady  and  Smith,  J  J.    Modified. 

Assumpsit  for  balance  due  on  settlement  by  defendant  as  sur- 
viving partner  of  the  partnership  business  of  the  late  firm  of 
O'Neil  &  Davis.  Before  Greer,  P.  J.  Judgment  for  plaintiff 
for  $208.84. 

On  the  trial  the  following  agreement  was  filed : 

Agreement  to  submit  the  case  to  court,  and  the  following 
facts  agreed  upon  by  the  parties : 

First.  J.  A.  O'Neil  and  J.  M.  Davis  were  pai*tner8  in  the 
business  of  drilling  oil  and  gas  wells. 

Second.  J.  M.  Davis  died  on  or  about  the  16th  of  October, 
1893,  leaving  a  widow,  Ellen  Davis,  and  seven  small  children. 

Third.  Haidan  Book  was  appointed  administrator  of  said 
decedent. 

Fourth.  That  the  said  J.  A.  O'Neil  claimed  the  right,  as  sur- 
viving partner,  to  settle  up  tlie  partnership  estate.    That  he 
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took  possession  of  the  estate,  disposed  of  the  same,  and  stated 
an  account  showing  a  balance  due  the  estate  of  J.  M.  Davis  of 
1203.84,  from  which  he  claims  the  right  to  deduct  the  sum  of 
$156.50,  with  interest,  $18.00,  mailing  in  all  $174.50,  due  him 
from  the  said  J.  M.  Davis  at  a  former  settlement  of  the  partner- 
ship business,  and  $10.00  for  expenses  in  settling  the  partner- 
ship estate  after  the  death  of  the  said  Davis. 

Fifth.  That  the  said  widow,  Ellen  Davis,  claimed  the  bene- 
fit of  the  exemption  law  and  asked  to  have  property  or  money 
to  the  amount  of  $300  set  apart  for  the  use  of  herself  and  fam- 
ily out  of  the  said  partnership  estate,  the  said  J.  M.  Davis  leav- 
ing no  other  property  of  any  kind. 

Questions  upon  which  we  ask  the  opinion  of  the  court : 

Can  the  surviving  partner,  J.  A.  O'Neil,  retain  out  of  the 
assets  in  his  hands  the  said  balance  due  him  from  said  decedent, 
$174.50,  by  a  former  settlement  of  the  partnership  business  as 
against  the  widow's  claim  for  the  benefit  of  the  exemption  ? 

Can  the  surviving  partner  retain  $10.00  for  expenses  in  set- 
tling the  partnership  estate  ? 

Both  parties  reserve  the  right  of  appeal  or  writ  of  error  to  the 
Superior  Court  from  the  decision  of  the  court  below  in  this 
case. 

Errors  assigned^  were,  (1-9)  extracts  from  opinion  of  the 
court  below,  quoting  same ;  (10)  refusal  of  allowance  of  $10.00 
for  expenses  referred  to  in  opinion  of  the  Superior  Court; 
(11)  entering  judgment  for  plaintiff. 

S.  F.  Bowser^  with  him  A.  L.  Bowser^  for  appellant. — Davis 
could  not  have  recovered  the  balance  sued  for :  McCormick's 
App.,  55  Pa.  254 ;  Skiles  v.  Houston,  110  Pa.  257 ;  Light  v. 
Leininger,  8  Pa.  404 ;  Scott's  Est.,  42  Pa.  L.  J.  475.  Defend- 
ant is  entitled  to  charge  for  proper  and  reasonable  expenses  con- 
nected with  the  litigation :  Meskill  v.  Stratton,  7  Phila.  395. 

J,  D.  MarBhall^  for  appellee. — No  question  of  trust  or  widow's 
exemption  was  raised  in  the  cases  cited  by  the  appellant. 

In  settling  the  partnership  of  an  estate  defendant  acted  in  a 
trust  capacity  and  the  balance  is  due  from  him,  not  as  an  in- 
dividual, but  as  a  trustee :  Moffit  v.  Thomson,  57  Am.  Dec* 
737. 
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Davis  had  no  right  of  action  against  defendant  prior  to  or  at 
the  time  of  his  death.  Defendant  acted  as  a  trustee  in  the 
settlement  of  the  partnership  estate.  If  defendant  had  refused 
to  settle  said  estate  and  some  one  else  had  wound  up  the  part- 
nership affairs  defendant  would  never  have  become  indebted  to 
the  estate  of  Davis. 

The  rule  that  mutual  debts  Sictually  due  and  payable  in  the 
same  right  cancel  each  other  does  not  apply  to  this  case,  first, 
because  there  were  no  mutual  debts  at  the  death  of  Davis  and, 
second,  because  the  debts  said  to  be  offset  against  each  other 
are  not  in  the  same  right.  The  claims  remained  fixed  as  of  the 
time  of  the  death  of  the  decedent:  Bosler  v.  Exchange  Bank, 
4  Pa.  32. 

Opinion  by  Orlady,  J,,  July  16, 1896 : 

As  shown  by  the  case  stated  Davis  and  O'Neil  were  partners. 
The  former  died  October  16,  1892,  leaving  to  survive  him  a 
widow  and  children. 

The  partners  had  made  a  settlement  of  their  personal  accounts 
in  the  partnership  business,  and  determined  that  there  was  due 
from  J,  M.  Davis  to  J.  A.  O'Neil  the  sum  of  $156,50,  subse- 
quent to  which  O'Neil  settled  the  firm  affairs.  The  plaintiff 
as  administrator  of  Davis  made  demand  for  $^203.84  as  due  from 
O'Neil  in  the  final  settlement  for  the  reason  that  it  was  claimed 
by  the  widow  and  family  of  the  decedent  as  part  of  their  exemp- 
tion, and  brought  an  action  of  assumpsit  to  recover.  On  Feb- 
ruary 14, 1895,  O'Neil  filed  a  statement  of  the  firm  accounts  as 
part  of  his  affidavit  of  defense,  showing  a  balance  due  J,  M. 
Davis,  deceased,  of  $203.84,  from  which  he  claimed  the  right  to 
deduct  $156.50,  interest  $18.00,  and  10.00  for  expenses  in  set- 
tling the  partnership  estate  after  the  death  of  Davis,  After  the 
case  was  at  issue  by  agreement  of  counsel,  the  action  was  put 
in  the  form  of  a  case  stated,  but  is  not  as  full  and  clear  in  its 
terms  as  required  by  the  decisions :  Loux  &  Son  v.  Fox,  171 
Pa.  68. 

No  objection  is  made  by  counsel,  and  the  parties  press  for  a 
decision.  In  view  of  the  facts  we  dispose  of  it  without  being 
bound  by  its  irregularities  as  precedents.  After  hearing  judg- 
ment was  entered  in  favor  of  plaintiff  by  the  court  below  for 
$203.84  and  costs. 
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When  the  partners  settled  their  business  and  determined  that 
1156.66  was  due  from  Davis  to  O'NeU,  it  formed  the  basis  of 
an  action  of  assumpsit  for  that  amount,  as  set  out  in  the  fourth 
paragraph  of  the  case  stated.  "  The  sum  of  $166.50  with  in- 
terest f  18.00,  making  in  all  $174.50  due  him  from  the  said 
J.  M.  Davis  at  a  former  settlement  of  the  partnership  business : " 
Van  Amringe  v.  Ellmaker,  4  Pa.  281 ;  Knerr  v.  Hoffman,  65 
Pa.  126 ;  Canfield  v.  Johnson,  144  Pa.  61. 

The  date  of  the  settlement  is  not  given,  but  from  the  account 
filed  by  O'Neil,  in  which  818.78  is  given  as  the  interest  on 
1156.50  to  date,  May  10, 1895,  it  is  fixed  at  or  about  May  10, 
1892. 

By  section  5  of  the  act  of  April  14,  1851,  P.  L.  612,  the 
widow  or  the  children  of  Davis  were  entitled  to  retain  of  the 
estate  of  the  decedent  real  or  personal  property  of  the  value  of 
•1300.  This  right  vested  at  the  time  the  widow  elected  to  exer- 
cise her  right :  Kerns'  Appeal,  120  Pa.  523. 

It  was  a  right  superior  to  that  of  any  creditor,  and  postpones 
all  other  claimants  of  the  class  to  which  the  O'Neil  debt  be- 
longed, he  being  only  a  general  creditor  of  Davis.  This  debt 
was  due  by  Davis  to  O'Neil,  not  to  the  firm.  The  final  adjust- 
ment of  the  partnership  business  by  O'Neil  clearly  fixed  $203.84 
as  the  amount  he  was  indebted  to  the  estate  of  J.  M.  Davis. 

It  is  not  stated  in  terms  that  the  Davis  estate  is  insolvent, 
but  it  is  that  Davis  died  "  leaving  no  other  property  of  any 
kind  "  "  than  the  interest  in  the  partnership  estate ; "  it  follows 
that  it  was  insolvent  as  to  creditors  after  payment  of  the  widow's 
claim. 

O'Neil,  as  surviving  partner,  held  a  trust  relation  to  the  estate 
and  cannot  pay  his  claim  to  the  prejudice  of  others,  especially 
so,  as  against  one  of  superior  rank. 

The  time  is  not  mentioned  when  the  firm  debts  were  paid  or 
when  the  amount  due  from  O'Neil  to  Davis  was  fixed,  but  the 
rights  of  creditors  are  fixed  at  the  death  of  decedent;  and  of  a 
widow  at  the  time  she  elected  to  exercise  her  right.  Nothing 
that  the  executor  or  administrator  (or  in  this  case  the  surviv- 
ing partner)  can  do,  can  alter  the  course  of  distribution :  Bosler 
V.  Exchange  Bank,  4  Pa.  32 ;  Appeal  F.  &  M.  Bank,  48  Pa.  57 ; 
Steamship  Dock  Co.  v.  Heron,  Admr.,  52  Pa.  280;  Nice's 
Appeal,  54  Pa.  200;  Hicks,  Admx.,  v.  Bank,  168  Pa.  638. 
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By  reason  of  O'Neil  volunteering  to  settle  the  partnership 
business,  he  should  not  have  a  right  as  liquidating  partner 
which  he  could  not  assert  if  another  had  discharged  that  trust. 
If  a  stranger  to  the  partnership  had  adjusted  its  affairs,  O'Neil 
could  not  have  standing  to  thus  prefer  his  personal  claim :  Mof- 
fat V,  Thompson,  57  Am.  Dec.  737. 

Skiles  V.  Huston,  110  Pa.  253,  is  not  applicable  to  the  facts 
of  this  case  for  the  reasons  given. 

We  think  the  item  of  $10.00  should  be  allowed  as  it  is  "for 
expenses  in  setting  the  partnership  estate  after  the  death  of 
Davis."  While  it  is  true  that  a  surviving  partner  is  not  en- 
titled to  compensation  for  windmg  up  the  partnership  business, 
Beatty  v.  Wray,  19  Pa.  516 ;  Brown  v.  McFariand,  41  Pa.  129, 
it  cannot  be  disputed  that  he  is  entitled  to  credit  for  counsel 
fees  and  necessaiy  expenses  to  effect  a  legal  settlement  of  the 
business. 

The  several  assignments  of  error,  except  the  tenth  which  is 
sustained,  are  overruled.  Thus  modified  the  judgment  is  af- 
firmed, allowing  a  credit  of  the  %10.00  claimed  as  expenses. 
The  costs  to  be  paid  by  the  appellant. 


J.  Galvin  McClymonds  v.  William  R.  Stewart,  Appellant. 

Contract— ConstdercUion— Subscription  of  stock  to  proposed  corporation. 

A  very  slight  advantage  to  one  paity  or  a  trifling  inconvonience  to  another 
is  sufficient  considemtion  to  support  a  contract  when  made  by  a  man  of 
good  capacity  who  is  not  at  the  time  under  tlie  influence  of  any  fraud, 
imposition  or  mistake. 

Where  one  who  was  interested  in  the  organization  of  a  proposed  cor- 
poration induced  another  to  subscribe  for  stock  therein,  agi-eeing  that  if 
the  latter  would  do  so  he  would  take  the  stock  at  the  end  of  one  year,  the 
conti*act  is  a  valid  one,  the  consideration  being  the  payment  of  money 
upon  the  subscription  which  has  been  induced  by  this  promise. 

Argued  May  14, 1896.  Appeal,  No.  100,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  June  T.,  1895, 
No.  62,  for  plamtiff.  Before  Rice,  P.  J.,  Willabd,  Wickham, 
Beaver,  Reeder,  Orlady  and  Smith,  JJ.    Affirmed. 
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Assumpsit  for  moneys  due.  Verdict  and  judgment  for  plain- 
tiff for  »102.60. 

On  the  trial,  before  Geeer,  P.  J.,  defendant  offered  to  show 
what  the  present  value  of  a  share  of  stock  in  the  Portersville 
Creamery  Co.  was.  Objected  to.  Rejected.  Exception.  [4] 
The  stockholders  of  the  proposed  creamery  were  not  incorpo- 
rated, nor  was  there  any  effort  to  incorporate  during  the  year 
which  the  plaintiff  held  the  stock. 

The  other  facts  sufficiently  appear  by  the  charge  of  the  court 
below: 

This  is  an  action  of  assumpsit  brought  by  tlie  plaintiff,  J.  C. 
McClymonds,  against  Mr.  Stewart  to  recover  $100  that  Mr.  Mc- 
Clymonds  claims  Mr.  Stewart  owes  him.  The  proof  seems  to 
be,  in  fact  it  seems  to  be  admitted  that  some  men  by  the  name 
of  Bemap  &  Bemap  were  starting  a  creamery  at  Portersville  in 
the  fall  of  1893 ;  that  one  of  the  men  who  was  active  in  getting 
up  the  creamery  went  to  Mr.  McClymonds  and  asked  him  to 
subscribe  for  a  share  of  stock ;  Mr.  McClymonds  says  that  he  did 
not  want  it  and  was  not  willing  to  take  it,  would  not  have  takeii 
it,  except  that  Mr.  Stewart  told  him  he  would  take  it  off  his 
hands  at  the  end  of  one  year ;  Mr.  McClymonds  says  he  would 
not  have  taken  this  share  without  that  promise.  The  share  of 
this  stock  was  $100,  Mr.  McClymonds  swears  he  took  it  on 
the  strength  of  the  promise  of  Mr.  Stewart  to  take  it  off  his 
hands.  There  was  nothing  said  as  to  what  Mr.  Stewart  was  to 
pay  for  it.  The  presumption  of  law  is  that  when  a  man  buys 
anything  he  is  to  pay  its  value,  but  in  this  case  Mr.  McClymonds 
was  investing  this  hundred  dollars  entirely  on  the  strength  of  the 
promise  of  Mr.  Stewart  to  tiike  it  off  his  hands.  It  is  claimed 
by  Mr.  Stewart  that  nothing  was  said  as  to  what  the  price  was 
to  be.  If  Mr.  McClymonds  took  it  on  the  strength  of  this  paper 
the  law  would  presume  that  he  was  to  pay  the  amount  of  money 
invested.  Suppose  one  of  you  men  s^,y  to  another,  if  you  will 
drill  an  oil  well  on  a  certain  lease  I  will  take  it  off  your  hands ; 
it  is  not  at  what  it  would  be  woith ;  it  would  be  at  wJiat  he 
would  expend.  [We  say  to  you  under  tlie  proof  that  the  ver- 
dict should  be  for  the  plaintiff  for  the  amount  of  the  claim.]  [6] 

Errors  assigned  among  others  were,  (4)  refusing  defendant's 
offer  as  above  stated ;  (6)  charge  of  the  court. 
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J,  D.  Mar%halU  for  appellant. — An  executory  contract  must 
have  a  consideration  to  support  it :  Carhart's  App.,  78  Pa.  100; 
King's  Est.,  150  Pa.  143 ;  Hess's  Est.,  150  Pa.  346 ;  Bigley  v. 
Risher,  63  Pa.  152 ;  Executors  v.  Shultz,  43  Pa.  207.  The 
plaintiff  here,  before  he  can  recover,  must  procure  and  tender  a 
certificate  of  stock:  Kille  v.  Iron  Wks.,  141  Pa.  440.  The 
plaintiff  was  only  entitled  to  the  reasonable  value  of  the  stock: 
Benj.  on  Sales,  sees.  85,  86. 

S.  F.  Bowser^  with  him  A.  L.  Bow»er^  for  appellee. — A  con- 
sideration which  is  a  benefit  to  the  party  promising,  or  a  trouble 
and  prejudice  to  him  to  whom  the  promise  is  made  is  a  suffi- 
ciently valuable  consideration :  4  Kent's  Com.  465 :  Muirhead 
V.  Kirkpatrick,  21  Pa.  242 ;  Harlan  v.  Harlan,  20  Pa.  303 ; 

1  Addison  on  Contracts,  sec.  8,  pp.  19,  20  ;  also  vol.  1,  sec.  9, 
p.  21 ;  Mercer  v.  Lancaster,  5  Pa.  162 ;  Hind  v.  Holdship, 

2  Watts,  105. 

Opinion  by  Reedei^,  J.,  July  16, 1896  : 

The  first  and  principal  error  complained  of  by  the  appellant 
is,  that  the  court  admitted  proof  of  the  contract  between  Mc- 
Clymonds  and  Stewart  and  afterwards  directed  a  verdict  upon 
the  same  without  any  evidence  of  a  valuable  consideration. 
This  contention  is  founded  upon  a  misapprehension  as  to  what 
in  law  constitutes  a  sufficient  consideration.  '*  A  very  slight 
advantage  to  one  party  or  a  trifling  inconvenience  to  another 
party  is  sufficient  consideration  to  support  a  contract  when 
made  by  a  man  of  good  capacity  who  is  not  at  the  time  under 
the  influence  of  any  fraud,  imposition  or  mistake : "  Harlan 
V.  Harlan,  20  Pa.  303 ;  vide  also  1  Addison  on  Contracts, 
sees.  8,  9.  If  a  man  induces  another  to  subscribe  for  stock 
agreeing  that  if  he  does  so  subscribe  he  will  secure  him  from 
loss,  this  is  a  good  contract,  the  consideration  being  the  pay- 
ment of  money  upon  subscription  which  he  has  induced  by  his 
promise.  Under  this  contract  the  plaintiff  is  entitled  to  receive 
from  the  defendant  the  full  amount  of  his  subscription  and  the 
defendant  is  entitled  to  receive  from  the  plaintiff  a  transfer  of 
all  his  right,  title  and  interest  in  the  creamery.  We  will  protect 
tlie  defendant's  equities  by  the  form  of  our  judgment. 

Judgment  affirmed,  execution  upon  the  judgment  to  be  stayed 
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until  the  plaintiff  execute  a  full  and  complete  assignment  of  all 
his  right,  title  and  interest  in  the  Portersville  Creamery  Com- 
pany involved  in  this  action  to  William  B.  Stewart  and  deposits 
the  same  in  the  office  of  the  prothonotary  of  Butler  county. 


I.  D.  Doverspike,  Appellant,  v.  Charles  Jewart. 

Sale9 — Vendor  and  vendee— Delitjery — Title  to  logs  in  raft. 
Where  one  engaged  in  business  of  cutting  and  selling  logs  from  his 
own  land  agreed  to  deliver  to  another  two  rafts  of  logs  at  the  mouth  of  a 
specified  creek  and  tlie  amount  of  timber  in  each  raft  was  undetermined, 
most  of  it  mainly  uncut  and  none  of  it  in  the  stream,  title  to  the  Siime 
does  not  pass  to  the  vendee  except  upon  delivery  at  the  place  specified  in 
the  agreement. 

Sale*— Payment— Collateral  security/. 

Where  in  such  case  the  vendor  sold  said  rafts,  one  of  them  being  at  the 
place  of  delivery  but  undelivered,  the  other  stranded  on  rocks  some  miles 
up  the  stream,  to  one  of  his  creditors,  in  consideration  of  an  allowance  of 
a  credit  of  the  full  value  of  the  timber  on  a  judgment  note,  for  a  bona  fide 
debt,  without  notice  of  the  prior  agreement  for  sale,  the  title  of  such  vendee 
is  good  and  the  rule  governing  the  transfer  of  personal  property,  as  col- 
lateral security,  for  an  antecedent  debt  cannot  possibly  apply. 

Argued  May  12,  1896.  Appeal,  No.  32,  May  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Armstrong  Co.,  June  T.,  1894, 
No.  200,  for  defendant.  Before  Rice,  P.  J.,  Willard,  Wick- 
ham,  Reeder,  Orlady  and  Smith,  JJ.    Affirmed. 

Replevin  for  two  rafts  of  logs.  Value  of  $225.  Verdict  for 
defendant. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court  as 
follows : 

About  the  18th  of  November,  1898, 1.  D.  Doverspike,  the 
appellant,  had  some  dealings  with  William  T.  Jewart,  as  to  the 
purchase  of  certain  timber.  Jewart,  it  appeai-s,  was  engaged 
in  the  business  of  cutting  and  selling  logs  from  his  own  land. 
The  agreement  as  revealed  by  the  appellant's  own  testimony, 
which,  with  the  other  evidence  offered  in  his  behalf  must  be 
accepted  as  true,  was,  in  substance,  that  Jewart  was  to  deliver 
to  the  appellant  three  rafts,  one  of  red  oak,  one  of  white  oak, 
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and  one  of  hemlock,  at  the  mouth  of  Mahoning  creek,  in  the 
spring  of  1894.  As  to  the  hemlock  raft,  it  is  not  embraced  in 
this  controversy,  and  therefore  does  not  concern  us  further. 
The  amount  of  timber  to  be  in  each  i*af  t  was  undetermined.  The 
consideration  was  to  be  the  market  price  per  foot  at  the  time 
and  place  of  delivery.  The  timl)er  was  then  mainly  uncut  and 
none  of  it  in  the  stream.  It  cannot  be  contended,  on  the  evi- 
dence, that  the  appellant  bought  standing  timber,  or  at  any 
time  cut  and  lying  in  the  woods.  He  was  to  get  rafted  timber, 
at  market  rates,  at  the  mouth  of  the  Mahoning,  and  was  not 
bound  to  accept  anything  else  or  deliveiy  elsewhere. 

In  March,  1894,  the  red  oak  and  white  oak  rafts  were  started 
down  the  stream.  One  of  them  reached  the  mouth  of  the  Ma- 
honing safely;  the  other  was  stranded  on  some  rocks  about 
eight  miles  farther  up.  About  April  6, 1894,  W.  T.  Jewart 
sold  both  rafts  to  his  father,  Charles  Jewart,  the  consideration 
being  an  allowance  of  a  credit,  amounting  to  the  full  value  of 
the  timber  on  a  judgment  note  for  a  bona  fide  debt,  held  by  the 
father  against  the  son.  It  appears  from  the  evidence  that 
Charles  Jewart  knew  nothing  of  the  agreement  between  his  son 
und  the  appellant.  He  (Charles  Jewart)  took  possession  of 
l)otli  rafts,  expended  some  money  on  them  and  held  the  posses- 
sion until  it  was  taken  from  him  by  the  sheriflE  by  virtue  of  the 
writ  of  replevin. 

The  defendant  presented  the  following  point :  "  Under  all 
the  evidence  in  this  case  the  verdict  of  the  jury  must  be  for  the 
defendant.    Affirmed."  [1] 

Error  assigned  was  (1)  answer  to  defendant's  point. 

W.  i>.  Patton  and  iJ.  A.  McCullough,  with  him  Auntin  Clark^ 
for  appellant,  cited  Croft  v.  Jennings,  173  Pa.  221 ;  Wells  on 
Replevin,  sec.  363. 

M,  F.  Leason^  for  appellee,  cited  Dougherty  v.  Haggerty, 
96  Pa.  515 ;  Reitz's  App.,  64  Pa.  165  ;  Haldeman  v.  Duncan, 
51  Pa.  70. 

Opinion  by  WiCKHiiM,  J.,  July  16, 1896  (after  stating  the 
facts  as  above  set  forth) : 
Looking  at  all  the  evidence,  there  can  be  no  reasonable  pre- 
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tense  for  contending  that  the  appellant  ever  received  actual  or 
even  symbolical  delivery  of  either  of  the  rafts.  His  name  or 
mark  was  not  on  the  logs  ;  no  sign  was  put  up  to  indicate  that 
the  ownership  was  not  in  W.  T.  Jewart.  No  one  representing 
the  appellant  was  ever  in  possession,  and  we  may  safely  assume 
that  if  he  had  not  paid  W.  T.  Jewart,  who  seems  to  be  impe- 
cunious, in  advance  by  goods  from  his  store  and  otherwise,  it 
would  have  been  hard  to  convince  him  that  the  stranded  and 
broken  raft,  eight  miles  from  the  place  of  delivery,  and  the  other 
not  yet  turned  over  to  him,  were  his  property  and  lying  in  the 
creek  at  his  risk.  Had  the  logs  been  carried  away  by  flood  at 
any  time  before  Charles  Jewart's  purchase,  it  is  not  likely  that 
the  appellant  would  have  been  willing  to  shoulder  the  loss^ 
nor  under  the  circumstances  do  we  think  he  should.  The  ap- 
pellant  does  not  undertake  to  say  when  or  where  the  p<'issing  of 
the  title  took  place.  Did  each  log  become  the  appellant's  as 
soon  as  the  ax  struck  the  ti-ee,  or  when  the  tree  was  felled,  or 
when  the  log  was  hauled  to  the  creek,  or  when  it  entered  the 
water,  or  when  in  transit,  or  the  moment  it  reached  the  mouth 
of  the  creek  ?  The  appellant  in  his  redirect  testimony  tried 
once  to  shift  his  ground  and,  by  suggestion,  to  convey  the  idea 
that  he  was  to  have  possession,  somewhere  in  the  creek  above 
its  mouth ;  but  on  further  cross-examination  he  came  back  to 
liis  original  statement  as  to  the  place  of  delivery.  We  do  not 
tliink  that  simply  running  the  timber  to  the  point  designated 
changed  either  possession  or  title.  Something  further  had  to 
be  done,  which  never  was  done.  It  would  be  unreasonable  to 
hold  that,  regardless  of  the  height  of  the  water  in  the  stream, 
threatening  weather  and  the  like,  the  vendor  could  claim  a  de- 
livery by  merely  guiding  the  raft  to  the  mouth  of  the  creek, 
tying  it  up  and  then  without  notice  to  the  appellant  (and  none 
was  given  in  this  case)  deserting  it.  The  appellant,  himself, 
no  doubt  would  be  the  first  to  deny  any  delivery,  if  this  course 
liad  been  pursued  and  the  logs  were  swept  away  and  lost. 

We  have  not  overlooked  the  alleged  declarations  of  W.  T. 
Jewart  to  third  persons  and  to  the  appellant's  clerk,  regarding 
the  ownership  of  the  timber.  They  perhaps  amounted  to  little 
more  than  statements  that  he  had  agreed  to  sell  to  the  appellant, 
and  expressed  the  popular  idea  of  the  effect  of  such  an  agree- 
ment on  the  title  to  personal  property.     They  are  to  be  given 
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due  weight,  but  they  cannot  be  allowed  to  overthrow  incontest- 
able facts  and  the  appellant's  own  story  as  to  the  contract. 

But  conceding  that  the  title  as  between  W.  T.  Jewart  and 
the  appellant  had  passed  to  the  latter,  still  he  would  have  no 
right,  never  having  had  possession,  to  take  the  timber  from  one 
who  purchased  it  for  a  valuable  consideration  and  in  good  faith. 
It  is  true  an  attack  is  made  in  the  appellant's  printed  argument 
on  the  bona  fides  of  the  transaction  between  the  Jewarts,  but  it 
is  not  sustained  by  anything  in  the  evidence.  Admitting  that 
W.  T.  Jewart  was  dishonest  in  his  conduct  towards  the  appel- 
lant, this  does  not  change  the  legal  status  of  the  case.  Had 
Charles  Jewart  issued  execution  and  sold  the  rafts  thereon,  it 
would  have  been  the  duty  of  the  court  below,  on  the  evidence 
before  us,  to  set  aside  a  verdict  if  found  against  him  on  an  issue 
involving  the  validity  of  his  judgment.  Mere  suspicion  is  not 
proof,  nor  can  it  be  allowed  to  take  its  place  in  a  legal  proceed- 
ing. 

The  decision  in  Dougherty  v.  Haggerty,  96  Pa.  515,  in  which 
the  circumstances  were  very  similar  to  those  of  the  case  at  bar, 
we  think  presents  the  rule  which  should  govern  here. 

The  allegation  made  in  the  appellant's  argument  that  Charles 
Jewart  was  not  a  purchaser  for  value,  because  he  took  the  tim- 
ber in  payment  of  an  antecedent  debt,  needs  no  discussion. 
Had  he  accepted  the  rafts  as  collateral  security  for  his  debt,  and 
not  as  a  pro  tanto  satisfaction  thereof,  the  appellant's  allegation 
might  be  correct.  As  the  matter  stands,  however,  it  is  unten- 
able. The  rule  requiring  change  of  possession  to  accompany  a 
sale  of  personal  property  is  for  the  benefit  of  creditors  as  well 
as  purchasers,  and  it  is  immaterial  whether  a  creditor  secures 
the  payment  of  his  debt  through  an  execution  levied  on  the 
debtor's  goods  or  with  the  consent  of  the  latter  acquires  in  a 
less  roundabout  and  expensive  way  property  to  satisfy  his 
claim. 

The  learned  judge  of  the  court  below  committed  no  error  in 
instructing  the  jury  to  find  in  favor  of  the  defendant. 

Judgment  affirmed. 
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Commonwealth  v.  S.  A.  Johnston,  Appellant. 

Criminal  law— Agency — LibilUy  of  principal  for  acts  of  his  agent. 

Ordinarily  a  principal  is  not  held  criminally  responsible  for  the  acts  of 
his  servant  or  agent,  unless  he  in  some  way  participates  in,  countenances 
or  approves  the  criminal  act  of  the  agent ;  nor  can  a  principal  be  held 
criminally  liable  for  the  act  of  his  agent  in  opposition  to  his  will  and 
against  his  orders. 

Agency — Selling  liquor  wilhoui  a  license. 

Where  the  owner  and  proprietor  of  a  drug  store  instructed  his  assis- 
ants  in  regard  to  the  manner  in  which  he  desired  them  to  conduct  his 
business,  instructing  them  not  to  sell  intoxicating  liquors  to  any  one  except 
upon  a  prescription  of  a  regularly  registered  physician  and  for  medicinal 
purposes  and  not  to  sell  moi'e  than  once  on  any  one  prescription,  he  can- 
not be  convicted  for  sales  of  liquor  made  in  his  absence,  in  contravention 
of  these  orders,  against  his  authority  and  without  his  knowledge. 

Agency — Instructions  by  principal  to  agent — Presumption, 

Every  lawful  insti-uction  from  principal  to  agent  is  to  be  considered  as 

given  in  good  faith  until  the  contrary  is  shown  and  then  the  bona  fides  of 

the  instruction  is  for  the  juiy. 

Agency — Cases  distinguished  and  followed— Knowledge  of  principal. 

This  case  is  not  governed  by  Carlsoirs  License,  127  Pa.  330;  Common- 
wealth V.  Sellers,  l.SO  Pa.  82;  Commonwealth  v.  Holstine,  132  Pa.  367; 
Commonwealth  v.  Zelt,  138  Pa.  615.  These  cases  hold  pei*sons  answera- 
ble for  sales  made  by  themselves  and  prevent  them  from  pleading  igno- 
rance of  the  knowledge  of  the  nonage  or  intemperate  habits  of  those  to 
whom  they  sell.  This  case  is  rather  governed  by  Commonwealth  v. 
Junkin,  170  Pa.  197,  which  holds  that  a  principal  is  not  answerable  crim- 
inally for  the  wrongful  act  of  his  agent  in  positive  disobedience  of  his 
explicit'instructions. 

Criminal  law — Selling  liquor  unlhout  a  license — Druggist— Act  of  May  13, 
1887,  sec.  16. 

One  indicted  for  selling  liquor  without  a  license  under  the  15th  section 
of  the  act  of  May  13,  1887,  may  excuse  himself  and  defend  as  a  druggist 
under  the  16th  section,  if  he  can  prove  that  his  sales  were  made  within  the 
provisions  of  that  section.  Otherwise  he  can  be  convicted  as  any  other 
unlicensed  person  for  selling  liquor  without  a  license. 

Argued  May  13, 1896.  Appeal,  No.  87,  April  T.,  1896,  by 
defendant,  from  judgment  of  Q.  S.  Butler  Co.,  Dec.  Sess.,  1895, 
No.  28,  convicting  defendant  for  selling  liquor  without  a  license. 
Before  Rice,  P.  J.,  Willaed,  Wickham,  Beaveb,  Reedeb, 
Orlady  and  Smith,  JJ.    Reversed. 
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Defendant  was  indicted  for  selling  liquor  without  a  license. 
On  the  trial  Charles  Mitchell,  among  other  things,  testified : 

Q.  It  was  the  same  prescription,  was  it? 

Objected  to. 

By  the  Court:  State  how  many  prescriptions  you  had? 

By  Counsel :  It  is  proposed  to  prove  by  the  witness  that  he 
repeatedly  got  a  prescription  filled  and  used  it  until  it  was  worn 
out. 

Defendant  objects  to  the  question,  which  is,  whether  or  not 
he  got  liquor  from  the  defendant  more  than  once  on  the  same 
prescription.  Our  objection  to  the  question  is  that  the  ques- 
tion itself  assumes  and  confirms  the  existence  of  such  a  prescrip- 
tion as  is  required  by  law  and  such  an  one  as  is  designated  in 
the  act  of  assembly  under  which  the  defendant  is  now  being 
tried ;  that  although  the  sale  of  liquor  more  than  once  on  the 
same  prescription  is  an  offense  under  this  act,  it  is  an  independ- 
ent, distinct  offense  from  the  crime  for  which  the  defendant  is 
under  trial,  and  is  not  embraced  in  the  bill  of  indictment ;  that 
the  offer  would  not  tend  to  prove  the  issue  on  trial,  but  would 
only  present  to  the  jury  the  existence  of  facts  which  would 
constitute  another  crime,  and  if  received  and  defendant  con- 
victed of  the  offense  now  charged,  this  conviction  and  sentence 
would  not  prevent  the  commonwealth  from  preparing  an  indict- 
ment against  the  defendant  at  a  subsequent  court  for  selling 
more  than  once  on  the  same  prescription,  which  is  made  a 
distinct  offense. 

By  the  Court:  The  act  of  1887  providing  a  punishment  for 
selling  without  license  excepts,  of  course,  a  man  who  has  a  li- 
cense, and  the  sixteenth  section  goes  further  and  excepts  drug- 
gists and  apothecaries,  who  shall  not  be  required  to  obtain 
license  under  the  provisions  of  this  act,  but  shall  not  sell  intoxi- 
cating liquors  except  upon  the  written  prescription  of  a  regu- 
larly registered  phjrsician,  and  any  one  violating  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  subject  to  the  same 
penalties,  etc.  We  tliink  that  this  would  not  be  a  distinct 
offense.  It  is  an  offense  against  the  fifteenth  section ;  if  any- 
thing it  is  a  defense  to  that,  if  he  furnished  a  prescription,  but 
that  prescription  is  only  a  defense  to  one  sale,  and  when  his 
sales  go  beyond  that  they  were  without  a  defense  and  without  a 
license ;  we  will  receive  the  testimony  and  gfive  you  im  excep- 
tion. [11] 
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Q.  How  often  did  you  get  liquor  on  the  same  prescription 
at  that  store?  A.  I  don't  know  how  often  I  got  it;  pretty 
often ;  I  couldn't  say  how  often. 

Defendant  made  the  following  oflEer: 

Mr.  Bowser :  Defendant  proposes  to  prove  by  the  witness  on 
the  stand,  who  is  the  owner  and  proprietor  of  the  drug  store, 
and  the  defendant,  that  at  the  time  he  took  charge  of  this 
store  he  placed  a  registered  pharmacist  as  manager  therein,  who 
had  his  assistant,  to  run  the  store ;  he  instructed  them  particu- 
larly in  regard  to  the  manner  in  which  he  desired  them  to  run 
his  business,  and  especially  so  in  regard  to  the  sale  of  intoxicat- 
ing liquors  or  spiritus  frumenti ;  that  he  instructed  this  regis- 
tered manager  and  his  assistant  not  to  sell  any  intoxicating 
liquors  to  any  one  except  upon  a  prescription  of  a  regularly  regis- 
tered physician,  and  for  medicinal  purposes,  and  not  to  sell  to  any 
one  except  on  such  prescription ;  and  further  that  they  should 
not  sell  more  than  once  on  any  one  prescription ;  and  further  that 
if  any  sales  of  liquors  of  any  kind  were  made  in  contravention 
of  these  orders  and  instructions,  they  were  made  in  his  absence, 
against  his  authority  and  without  his  knowledge. 

Mr.  Forquer:  Commonwealth  objects  to  this  for  the  reason 
that  it  is  immaterial  in  the  trial  of  this  case ;  that  the  witness 
on  the  stand,  the  defendant,  is  admitted  to  be  the  owner  and 
controller  of  this  drug  store,  into  which  has  already  gone,  within 
four  or  six  months,  some  twelve  barrels  of  whisky  and  sold  out. 
The  business  for  which  he  hired  these  people  is  the  sale  of 
drugs,  and  principally  liquor;  that  was  in  the  line  of  the  busi- 
ness, and  therefore  he  is  responsible  both  civilly  and  criminally 
for  their  acts  in  the  line  of  the  business  carved  out  by  them. 

Mr.  Bowser :  Further,  to  be  followed  by  proof  of  other  wit- 
nesses. 

By  the  Court:  The  defendant  here  is  indicted  for  violating 
the  fifteenth  section  of  the  act  of  May  13, 1887,  entitled,  "  An 
act  to  restrain  and  regulate  the  sale  of  vinous  and  spirituous, 
malt  or  brewed  liquors  or  any  admixtures  thereof."  The  sec- 
tion reads  as  f oUows :  "  Any  person  who  shall  hereafter  be  con- 
victed of  selling  or  oflEering  for  sale  any  vinous,  spirituous,  malt 
or  brewed  liquors,  or  any  admixtures  thereof,  without  a  license," 
etc.  As  a  general  principle  the  proprietor  or  master  is  not  lia- 
ble for  the  criminal  acts  of  his  servant  or  agent  unless  he  is  care- 
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less  in  selecting  the  agent  or  has  been  a  particeps  criminis  in 
the  matter,  but  in  this  case  the  defendant  is  indicted  under  a 
particular  statute  and  one  in  which  we  think  the  question  of 
will  or  intent  is  not  material,  especially  where  the  acts  done 
were  done  by  his  authorized  clerks  or  agents  or  servants,  ii^  the 
line  of  the  duty  for  which  they  were  employed.  The  Supreme 
Court  of  our  state  has  held  in  several  cases  that  the  question  of 
intent  is  not  a  material  one  under  this  act,  and  in  the  case  of 
Carlson's  and  Tuttle's  Licenses,  127  Pa.  831,  it  was  held  that 
where  a  hotel  man  sold  intoxicating  liquors  to  a  minor  he  is 
liable  criminally,  although  he  had  no  knowledge  as  to  the  age 
of  the  minor  and  although  he  appeared  to  be  a  man  of  twenty- 
three  or  four  years  old.  The  same  principle  was  indorsed  in  the 
case  of  Commonwealth  v.  Sellers,  130  Pa.  32,  and  in  the  case 
of  Commonwealth  v.  Holstine,  132  Pa.  357,  and  Judge  Paxson, 
in  deciding  the  case  of  Commonwealth  v.  Zelt,  reported  in  27 
W.  N.  C.  133,  says :  "  The  jury  have  found  that  Chivers  was 
a  person  of  known  intemperate  habits,  and  their  finding  is  fuUy 
justified  by  the  evidence.  Was  it  necessary  that  a  knowledge 
of  such  habits  must  be  brought  home  to  the  defendants  before 
they  could  be  convicted?  In  re  Carlson's  License,  127  Pa.  331, 
we  were  considering  the  case  of  selling  to  minors,  and  it  was 
said  in  the  opinion  of  the  court :  "  The  offense  of  which  the 
plaintiffs  in  error  were  guilty,  was  that  of  selling  liquor  to 
minors,  and  the  only  excuse  offered  was  that  they  did  not  know 
the  persons  to  whom  they  sold  were  minors.  This  ignorance  is 
not  a  sufficient  excuse  or  justification  under  the  act  of  assembly. 
If  such  a  defense  could  be  successfully  interposed  in  such 
cases,  there  would  be  few  convictions,  and  the  law  would  be 
nullified  for  all  practical  purposes."  In  Commonwealth  v. 
Sellers  and  Commonwealth  v.  Holstine,  it  was  held  that  to  sus- 
tain a  conviction  for  unlawfully  selling  intoxicating  liquors 
under  the  act  of  1887,  it  is  not  necessary  for  the  commonwealth 
to  prove  a  criminal  intent.  If  the  sale  be  contrary  to  law,  the 
intent  is  immaterial.  We  are  of  opinion  that  selling  liquors  to 
persons  of  known  intemperate  habits  comes  within  the  same 
rule  as  selling  to  minors ;  that  is,  the  intent  is  not  material. 
The  words  in  the  statute,  "persons  of  known  intemperate 
habits,"  are  descriptive,  etc.  As  a  principle  of  law  I  can  see  no 
difference  between  the  principle  announced  in  this  case  and  in 
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the  one  before  the  court.  Here  the  defendant  is  charged  with 
selling  or  offering  for  sale  and  with  furnishing  to  men  of  intem- 
perate habits.  The  sales  were  made  by  an  agent,  and  therefore 
the  act  of  the  agent  is  the  act  of  the  principal  in  all  cases  unless 
where  the  question  of  intent  becomes  material  to  establish  the 
willful  action  of  the  defendant.  Under  the  act  of  1887,  the 
law  under  which  we  are  now  acting,  I  am  of  opinion  and  so 
rule  that  the  question  of  intent  here  on  the  part  of  the  defend- 
ant is  immaterial  to  establish  a  crime  as  charged,  and  refuse  the 
evidence  and  exception  noted  on  part  of  the  defendant ;  the 
offer  is  oyerruled  and  exception  sealed.  [14]  . 

The  court  below,  Gkbbr,  P.  J.,  charged  the  jury  as  follows : 

You  have  been  sworn  to  try  an  issue  between  the  common- 
wealth and  S.  A.  Johnston,  the  defendant  at  the  bar,  on  the 
charge  of  selling  liquors  without  license  in  this  county.  The 
grand  jury  at  this  term  of  our  court  returned  a  true  bill  against 
the  defendant,  in  which  there  were  two  counts ;  one  for  selling 
liquor  without  license,  and  the  other  for  selling  liquor  to  men 
of  intemperate  habits.  The  second  count,  the  one  charging  the 
defendant  with  selling  liquor  to  men  of  intemperate  habits,  will 
not  be  before  you ;  the  commonwealth  has  seen  fit  to  enter  a 
nolle  prosequi,  so  that  the  only  question  to  be  determined  by 
you  is  the  one  of  the  guilt  or  innocence  on  part  of  the  defend- 
ant as  to  selling  liquor  without  license. 

We  have  in  our  state  what  is  known  as  the  Brooks  law,  the 
act  of  assembly,  approved  by  the  governor  of  this  state  on  the 
13th  of  May,  1887 ;  the  act  which  regulates  the  sales  of  liquor 
and  licensing  of  hotels  and  taverns,  etc.  It  is  called  the  Brooks 
law,  because  it  was  introduced  in  the  legislature  by  a  member 
of  the  house  from  Philadelphia,  by  a  man  by  the  name  of  Brooks, 
and  it  is  the  law  which  now  regulates  the  sale  and  traffic  of 
liquor  and  provides  for  the  punishment  of  any  violation  of  it. 

This  bill  of  indictment  charges  that  Dr.  S.  A.  Johnston  un- 
lawfully did  sell  and  offer  for  sale  spirituous,  vinous,  malt  and 
brewed  liquors  and  admixtures  thereof  without  first  having 
obtained  a  license  so  to  do,  contrary  to  the  form  of  the  act  of 
assembly  in  such  case  made  and  provided.  It  is  based  upon 
this  section  of  the  act :  ^^  Any  person  who  shall  hereafter  be 
convicted  of  selling  or  offering  for  sale  any  vinous,  spirituous^ 
Vol.  n— 21 
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malt  or  brewed  liquors  or  admixtures  thereof  without  a  license 
shall  be  sentenced/'  etc.  Dr.  Johnston  does  not  set  up  that  as 
a  defense,  but  sets  up  as  his  defense,  first,  that  he  is  a  druggist 
and  apothecary ;  that  he  had  a  right  to  make  sales,  either  by 
himself  or  his  agent,  and  to  fill  prescriptions  given  him  by  a 
regularly  registered  physician.  The  16th  section  of  this  act 
reads  like  this  :  ^^  That  druggists  and  apothecaries  shall  not  be 
required  to  obtain  license  Under  the  provisions  of  this  act,  but 
shall  not  sell  intoxicating  liquors  except  upon  a  written  prescrip- 
tion of  a  regularly  registered  physician,  and  anyone  violating 
the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  subject  to  the  same  penalties 
as  provided  in  the  15th  section  of  this  act,  and  provided,  that 
no  spirituous,  vinous,  malt  or  brewed  liquors  shall  be  sold  or 
furnished  to  any  person  more  than  once  on  any  one  prescription 
of  a  physician." 

Dr.  Johnston  also  sets  up  in  defense  to  this  charge,  that  the 
liquors  that  were  sold  were  sold  by  his  clerks  or  agents  or  em- 
ployees in  his  store,  and  if  any  were  sold  without  the  lawful 
prescription  that  it  was  sold  against  his  will,  against  his  knowl- 
edge, and  against  his  orders  to  his  clerks,  and  that  he  should 
not  be  held  criminally  liable  for  their  actions  in  the  premises ; 
that  if  any  liquors  were  sold  to  any  persons  more  than  once 
upon  a  prescription  of  a  regularly  registered  physician,  that  it 
was  against  his  will  and  orders  and  without  his  knowledge,  and 
that  he  is  not  responsible  therefor  in  the  criminal  courts. 

This,  gentlemen,  to  a  certain  extent  raises  a  question  of  law 
on  the  construction  of  this  act  of  assembly  that  our  Supreme 
Court  has  not  yet  decided.  The  law  was  passed  in  1887,  and 
the  Supreme  Court  has  decided  on  several  questions  arising 
under  its  construction,  but  it  has  not  fairly  as  yet  decided 
whether  or  not  the  principal  or  proprietor  is  responsible  crimi- 
nally for  the  selling  by  his  agent  or  servant  in  the  line  of  his 
duties.  It  is  in  proof  here,  and  it  is  admitted  by  the  defendant, 
that  he  owns  the  store  and  has  been  running  the  store  since  Sep- 
tember, 1894 ;  that  he  had  in  his  store  as  clerks  or  pharmacists 
and  assistants  one  man  by  the  name  of  McClaren  and  another 
named  Kahle,  and  as  assistant  a  man  by  the  name  of  Charles 
WuUer.  The  commonwealth  has  offered  a  number  of  witnesses 
here  who  testified  as  to  getting  liquor  from  this  store,  and  from 
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these  clerks,  different  ones,  at  different  times  within  the  last 
year.  These  several  witnesses  testify  that  they  got  liquor  more 
than  one  time  on  one  prescription ;  that  when  they  handed  their 
prescription  up  to  the  clerk,  the  clerk  did  up  the  package  and 
sometimes  put  the  prescription  in  the  package  and  sometimes 
pushed  it  back.  You  recollect  the  testimony ;  one  or  two  wit- 
nesses say  they  received  over  a  dozen  times  on  the  same  pre- 
scription, somebody  saying  that  he  carried  the  prescription  until 
it  was  worn  out.  There  was  some  testimony  here  on  the  part 
of  the  commonwealth  as  to  sales  made  without  prescriptions ; 
you  may  recollect  that  yourselves  and  bear  it  in  mind,  what- 
ever it  is.  Mr.  Charles  B.  Wuller  testified  that  Dr.  Johnston  al- 
lowed him  to  make  sales  and  return  the  prescriptions  and  refill 
them,  and  that  on  one  occasion  Dr.  Johnston's  brother-in-law, 
Os.  Campbell,  came  in  and  wanted  it  without  a  prescription,  and 
that  he  refused  to  give  him  and  that  he  went  out ;  the  doctor 
is  also  a  dentist,  and  he  went  to  his  office  and  brought  him  in ; 
he  saw  no  prescription,  but  on  the  doctor's  statement  and  com- 
mand he  filled  the  prescription.  Dr.  Johnston  denies  that  he 
allowed  Wuller  to  sell  more  than  once  on  one  prescription. 

[The  defendant  in  this  case  offered  to  show  to  the  jury  by 
Dr.  Johnston  that  he  instructed  his  clerks  not  to  sell  without 
a  prescription  and  not  to  sell  more  than  once  on  one  prescrip- 
tion. This  offer  was  excepted  to  and  the  court  sustained  the 
objection  and  refused  to  hear  the  testimony,  believing  that  this 
act  of  assembly  which  is  peculiar  to  this  case  does  not  recog- 
nize the  right  of  clerks  and  servants  to  violate  the  law,  and  that 
if  they  do  sell,  either  without  prescription  or  sell  more  than  once 
upon  one  prescription,  that  it  is  a  criminal  act  in  the  clerk,  and 
also  a  ciiminal  act  in  the  owner  of  the  store.]  [5]  This  is  not 
the  general  rule  of  law  as  to  agents  and  servants.  The  general 
rule  is  that  where  an  agent  or  servant  violates  the  law,  that  his 
principal  or  employer  is  not  liable  in  the  criminal  courts  unless 
he  had  knowledge  of  it  and  permitted  it,  and  that  principle  is 
based  upon  the  fact  that  no  man  can  be  convicted  of  a  crime 
unless  he  did  it  willfully,  with  the  intention  of  committing  a 
crime,  but  this  act  of  assembly  is  drawn  in  strong  language,  and 
our  Supreme  Court  has  passed  upon  one  or  two  features  in  it. 

In  the  first  place,  the  17th  section  provides  that  it  shall  not 
be  lawful  for  any  person,  with  or  without  license,  to  furnish  by 
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sale,  gift  or  otherwise,  to  a  minor  or  to  a  man  of  intemperate 
habits.  Two  hotel  men  in  Erie  county,  a  man  by  the  name  of 
Carlson  and  one  named  Tuttle,  had  license,  and  they  sold  to  a 
man  who  had  every  appearance  of  being  over  twenty-one  years 
of  age,  and  I  believe  they  asked  him  as  to  his  age,  and  he  rep- 
resented himself  as  being  over  twenty-one,  I  think  twenty-three ; 
his  appearance  indicated  and  his  word  supported  it,  and  the  mat- 
ter was  brought  before  the  court  of  Erie  county  to  revoke  the 
license  of  these  men  for  so  violating  the  law.  They  set  up  as 
their  defense  that  they  did  not  know  that  this  minor  was  a 
minor;  that  they  believed  that  he  was  over  twenty-one  years  of 
age,  about  twenty-three,  and  that  he  had  so  represented  to  them, 
and  that  they  had  no  thought  or  intention  of  violating  the  law. 
Judge  Gunnison,  of  that  county,  revoked  the  license  on  the 
ground  that  the  act  of  assembly  did  not  use  the  words  "  willfully 
furnish,"  and  that  as  the  words  "  willf uUy  furnish  "  were  left 
out,  therefore  the  ignorance  of  the  hotel  men  as  to  the  age  of 
this  person  was  no  defense  to  their  action,  and  revoked  the 
license.  Both  decisions  were  carried  up  to  the  Supreme  Court, 
and  the  Supreme  Court  sustained  Judge  Gunnison  in  that  view 
of  the  law,  and  held  it  as  the  law  that  it  is  not  necessary  that 
the  violater  of  the  law  in  that  particular  shall  have  knowledge, 
and  the  intent  of  the  party  at  the  time  is  entirely  immaterial. 

Sometime  afterwards,  James  Sellers,  a  hotel  man  in  this  town, 
owning  what  is  now  caUed  the  Park  Hotel,  sold  to  some  minors 
and  intemperate  men,  I  believe,  and  the  same  defense  was  set 
up  by  him.  He  was  convicted  in  this  court.  It  went  to  the 
Supreme  Court,  and  the  court  here  was  sustained,  and  the  court 
in  an  opinion  in  this  case  said  that  it  was  not  necessary  to 
aver  in  the  indictment  that  he  did  it  willfully,  that  that  was 
not  the  question.  A  man  by  the  name  of  Zelt,  in  Fayette 
county,  of  this  state,  was  charged  and  indicted  for  selling  to 
men  of  intemperate  habits,  and  the  court  ruled  on  the  case,  tak- 
ing for  authority  the  Sellers  case  and  the  Carlson  and  Tuttle 
case  from  Erie  county,  and  there  decided  that  the  same  princi- 
ple that  applied  to  minors  would  apply  to  men  of  intemperate 
habits,  and  sustained  the  court  below  in  its  decision. 

Judge  Paxson,  chief  justice  of  the  Supreme  Court  at  the 
time,  used  this  language :  ^^  This  ignorance  is  not  a  sufficient 
excuse  or  justification  under  the  act  of  assembly.    If  such  a 
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defense  could  be  successfully  interposed  in  such  cases,  there 
would  be  few  convictions,  and  the  law  would  be  nullified  for 
all  practical  purposes.  In  Com.  y.  Sellers,  130  Pa.  32,  and 
in  Com.  y.  Holstine,  132  Pa.  357,  it  was  held  that  to  sus- 
tain a  conviction  for  unlawfully  selling  intoxicating  liquors 
under  the  act  of  1887,  it  is  not  necessary  for  the  commonwealth 
to  prove  a  criminal  intent ;  if  the  sale  be  contrary  to  law  the 
intent  is  immaterial.  We  are  of  opinion  that  selling  liquor  to 
persons  of  known  intemperate  habits  comes  within  the  same 
rule  as  selling  to  minors,  i.  e.,  the  intent  is  not  material.  The 
words  in  the  statute,  *  persons  of  known  intemperate  habits,'  are 
descriptive  of  a  class  to  whom  the  dealer  seUs  at  his  peril." 

Now,  gentlemen,  that  is  not  quite  this  case.  In  these  cases 
which  we  have  cited,  which  have  been  ruled  upon,  the  sales,  for 
all  we  know,  were  made  by  the  owner.  I  am  not  sure  that  that 
is  the  case,  but  so  far  as  the  record  appears  it  is,  and  we  take  it 
for  granted  that  that  is  right.  [Now,  we  come  to  another  ques- 
tion that  has  not  reached  the  Supreme  Court,  or  if  so  we  are 
not  advised  of  it,  and  that  is :  Is  the  man  who  owns  the  house  or 
place  in  which  the  liquors  are  sold  liable  for  sales  of  his  clerks 
or  servants,  when  they  are  made  without  his  knowledge  and 
without  his  consent  and  against  his  instructions  ?  This  is  a 
question  that  the  Supreme  Court  will  pass  upon  before  it  is 
settled  law  in  the  state,  and  very  likely  in  this  case.  The  act 
of  assembly,  15th  section,  uses  this  language:  ^^Any  person 
who  shall  hereafter  be  convicted  of  selling  or  offering  for  sale 
any  vinous,  spirituous,"  etc.  Now,  it  does  not  say  how  the  sale 
is  made,  and  the  law  recognizes  the  sale  by  the  agent  or  clerk 
as  the  sale  by  the  principal,  and  although  the  defendant  may 
not  have  known  that  his  clerk  made  this  sale,  nevertheless,  fol- 
lowing the  ruling  made  by  our  Supreme  Court  in  three  or  four 
cases,  perhaps  five,  we  would  have  to  say  that  the  principle  is 
the  same ;  that  if  there  was  no  intent  that  it  is  immaterial  and 
that  the  defendant  is  liable  for  this  charge  and  guilty  under 
the  act  of  assembly,  if  the  sale  was  made  by  his  regularly 
authorized  clerk  or  servant  in  the  regular  line  and  course  of  his 
business.]  [6]  Of  course,  if  a  man  was  keeping  hotel  and  a 
man  who  was  not  his  barkeeper,  say  for  instance  his  hostler, 
would  come  into  the  bar,  and  without  the  knowledge  or  instruc- 
tions of  the  hotel  man  would  sell  or  give  away  liquor  contrary 
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to  law,  the  hotel  man  could  not  be  held  in  that  case,  because 
that  man  was  not  acting  in  the  line  of  his  business,  and  there- 
fore in  that  he  was  not  the  agent  or  servant  of  the  proprietor 
for  that  business.  That  distinction  can  easily  be  drawn  from 
the  facts.  [We  say  to  you  as  a  matter  of  law  that  if  you  believe 
Kahle,  McClaren  or  WuUer,  olr  either  of  them,  within  the  last 
year  or  at  any  time  since  Dr.  Johnston  took  charge  of  this  store, 
whilst  they  were  acting  under  his  employment  or  acting  for 
him,  sold  to  any  person  without  a  prescription  or  sold  more  than 
once  upon  the  same  prescription,  that  that  is  a  violation  of  the 
act  of  assembly,  the  15th  section,  and  that  it  is  your  duty  to 
find  him  guilty  in  manner  and  form  as  he  stands  indicted.  We 
give  you  that  as  the  law,  to  which  an  appeal  will  be  taken  to 
the  Supreme  Court  from  your  verdict.]  [7]  If  you  find  him 
guilty  in  the  manner  and  form  as  indicted,  then  the  Supreme 
Court  will  pass  upon  this  question ;  we  instruct  you  in  that 
way ;  I  will  not  go  over  the  testimony  in  this  case.  [You  have 
heard  the  testimony  of  a  number  of  witnesses,  Mr.  Stein,  Mitch- 
ell, Gregg,  Ford,  O'Brien,  Elliott,  Borland,  Mortimore,  Scanlan, 
Bester  and  Eopp.  You  heard  their  testimony.  Can  you  on 
your  oaths  say  from  their  testimony  that  liquors,  spirituous 
liquors,  generally  whisky,  were  sold  by  the  clerks  without  pre- 
scriptions or  more  than  one  sale  made  upon  one  prescription  ? 
If  you  believe  that,  then  I  repeat  it,  gentlemen,  under  your 
oaths  and  'under  the  instructions  as  to  the  law  by  the  court,  it 
is  your  duty  to  render  a  verdict  of  guilty  in  manner  and  form 
as  he  stands  indicted.]  [8]  The  second  count  is  out;  you 
only  have  one  count  to  act  on. 

Another  question  was  raised,  and  we  want  all  these  matters  to 
go  to  the  Supreme  Court  fairly  and  squarely,  so  that  we  may 
know  what  construction  the  highest  court  in  this  state  will  put 
upon  this  act  of  assembly, — that  is  this,  that  Dr.  Johnston  was  a 
druggist  and  not  amenable  to  punishment  under  a  charge  on 
account  of  violating  the  15th  section,  that  is,  selling  liquor  with- 
out license,  but  there  should  have  been  a  count  in  the  indict- 
ment charging  a  separate  and  distinct  offense,  to  wit,  that 
Dr.  Johnston  was  a  druggist  and  apothecary  and  as  such  drug- 
gist and  apothecdry  sold  without  a  prescription,  and  another 
count  setting  forth  that  as  such  druggist  and  apothecary  he  sold 
more  than  one  time  on  one  prescription ;  and  they  object  to  the 
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conviction  of  the  defendant,  even  if  proven  guilty,  because  the 
crime  as  charged  against  the  druggist  was  not  set  forth  in  the 
indictment  and  passed  upon  by  the  grand  jury.  That  question 
was  raised  yesterday  afternoon  and  the  court  ruled  against  it ; 
but  it  was,  as  we  term  it,  a  nice  question,  what  might  be  called, 
perhaps,  a  close  question,  and  I  took  the  pains  to  give  the  mat- 
ter since  then  a  careful  examination,  or  as  I  thought  as  careful 
an  examination  as  it  was  possible  to  give  it  in  the  same  time. 
A  man  by  the  name  of  Frank  Prickett  was  indicted  for  a  simi- 
lar offense ;  he  was  a  druggist,  a  Montgomery  county  man,  and 
the  bill  of  indictment  in  the  case  charged,  first,  the  ordinary 
violation  of  the  15th  section  of  the  statute ;  the  second  count 
charged  that  he  was  an  apothecary  and  druggist  and  that  he 
sold  without  a  prescription ;  the  third  count  charged  that  he 
was  an  apothecary  imd  druggist  and  that  he  sold  more  than  one 
time  on  the  same  prescription,  and  the  court  charged  the  jury 
and  the  jury  found  a  verdict  of  guilty  in  the  manner  and  form 
as  indicted,  without  saying  on  which  count.  The  case  was 
taken  up  to  the  Supreme  Court  and  the  Supreme  Court  decided 
tiiat  there  was  no  error  in  the  court  below,  but  did  not  decide 
the  question  as  to  whether  there  should  have  been  two  counts 
in  the  indictment,  one  charging  the  druggist  with  selling  with- 
out prescription,  and  another  charging  the  druggist  with  selling 
more  than  one  time  on  one  prescription.  The  testimony  was 
not  taken  up  to  the  Supreme  Court,  and  there  was  nothing  to 
show  but  what  there  was  testimony  enough  to  find  upon  the 
first  count,  therefore  the  Supreme  Court  said  (the  case  is  decided 
in  132  Pa.  374):  "But  druggists,  strictly  speaking,  are  not 
licensed.  They  are  not  required  to  take  out  a  license;  they 
may  sell  in  the  manner  indicated  in  the  act,  and,  if  charged  with 
selling  liquor  unlawfully,  can  only  defend  by  showing  that  the 
sale  was  upon  a  physician's  prescription.  We  are  not  called 
upon  to  discuss  this  question,  much  less  to  decide  it,  as  it  is  not 
raised  by  the  record."  So  that  the  Supreme  Court  there  did 
not  decide  that  question,  but  we  say  to  you,  gentlemen,  for  the 
present,  that  the  indictment  here  is  sufficient ;  that  it  covers 
the  charge ;  that  there  is  not  a  distinct  offense  by  a  druggist, 
but  that  this  offense  should  be  treated  like  all  otixev  offenses, 
and  when  he  makes  a  defense  he  has  a  right  to  show  a  prescrip- 
tion, and  that  is  a  good  defense.     [So  we  repeat,  if  you  believe 
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the  testimony  of  the  witnesses  here  in  this  case,  and  believe  that 
the  commonwealth  has  shown  you  that  intoxicating  liquors 
were  sold  by  these  clerks  without  prescriptions  or  more  than 
once  upon  tiie  same  prescription,  it  would  be  your  duty  under 
the  law  to  return  a  verdict  of  guilty  in  the  manner  and  form  as 
he  stands  indicted.]  [9] 

The  defendant  has  put  some  points  to  the  court  which  we 
are  to  answer : 

8.  The  defendant  cannot  be  convicted  on  this  indictment  for 
sales  of  such  liquors  made  by  his  agents,  salesmen  or  employees 
in  his  absence,  and  without  his  knowledge  or  consent. 

We  refuse  that  point,  and  say  to  you,  as  a  principle  of  law, 
he  can  be  convicted.  [1] 

4.  That  the  defendant  cannot  be  convicted  on  this  bill  of  in- 
dictment for  selling  without  a  license,  although  his  agents  or 
employees  may  have  sold,  or  furnished  such  liquors  to  persons 
named  therein  more  than  once  on  the  same  prescription. 

We  refuse  that  point.    It  is  not  the  law.  [2] 

6.  There  being  no  evidence  to  submit  to  the  jury  that  the 
defendant  himself  sold  any  liquors  without  a  prescription,  nor 
more  than  once  on  the  same  prescription,  the  defendant  cannot 
be  convicted. 

We  cannot  affirm  that  point.  You  heard  the  evidence  of 
Charles  Wuller  as  to  what  occurred  with  Os.  Campbell,  and  you 
heard  all  the  testimony.  We  leave  the  question  for  you  to  de- 
cide from  the  evidence.  [3] 

6.  If  the  employees  or  salesmen  of  the  defendant  sold  vinous, 
spirituous,  malt,  or  brewed  liquors  in  violation  of  the  law,  con- 
trary to  defendant's  instructions,  in  violation  thereof,  and  with- 
out his  knowledge,  he  is  not  liable  for  such  violation  of  law, 
and  cannot  be  convicted  therefor. 

We  refuse  that  and  say  that  is  not  the  law.  [4] 

Now,  gentlemen,  there  is  nothing  more  that  I  can  think  of 
that  is  important  and  material,  and  we  submit  this  matter  to 
you,  expecting  that  before  a  year  goes  around  that  we  will  have 
a  definite  decision  from  the  Supi'eme  Court  on  this  question. 

We  will  not  take  the  question  from  the  jury,  but  we  will  ask 
you  whether  or  not  you  find  a  verdict  here  in  the  box  or  retire  ? 

Jury  brought  in  for  further  instructions. 

Gentlemen  of  the  Jury :  Yesterday  the  commonwealth  offered 
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the  testimony  of  Martin  Reisenman  to  show  that  he  had  hauled 
a  dozen  barrels  of  whisky  to  the  doctor's  store  within  the  last 
year.  We  want  to  strike  that  from  the  testimony.  It  does  not 
make  any  difference  how  many  barrels  he  hauled  there.  The 
question  is,  how  many  were  sold?  We  strike  that  out  and  say 
that  so  far  as  his  testimony  is  concerned  you  need  give  that  no 
attention.  There  is  no  proof  that  there  were  twelve  barrels  sold. 
You  heard  the  proof  as  to  what  was  sold.  The  question  is, 
how  many  were  there  prescriptions  for. 

Verdict,  guilty.  Sentence  $1,500,  fine,  costs,  and  seven 
months'  imprisonment  in  the  county  jail. 

^Errors  assigned  were,  (1-4)  answer  to  defendant's  points  as 
above;  (6-9)  charge  of  the  court  as  appears  above  in  brackets ; 
(11)  testimony  of  Charles  Mitchell;  (10-13)  allowing  testi- 
mony as  to  quantity  of  liquor  bought  and  sold ;  (14)  offer  of 
testimony,  above  recited. 

J.  M.  ITiompson^  of  Thompson  ^  Son^  and  S,  F.  Bowser^  with 
them  E.  L.  Ralston^  for  appellant — If  a  sale  of  liquor  is  made 
by  a  servant  without  the  knowledge  of  the  master  and  in  op- 
position to  his  will  and  in  no  way  participated  in,  approved  or 
countenanced  by  him,  the  master  ought  to  be  acquitted :  Miller 
V.  Lockwood,  17  Pa.  253;  Zeigler  v.  Com.,  22  W.  N.  C.  Ill ; 
Com.  V.  Stevens,  153  Mass.  421 ;  Com.  v.  Briant,  142  Mass.  463 ; 
Com.  V.  Wachendorf,  141  Mass.  270 ;  Com.  v.  Hayes,  145  Mass. 
295;  Com.  v.  Junkin,  170  Pa.  195;  Wagner  v.  Haak,  170  Pa. 
496 ;  4  Am.  &  Eng.  Ency.  of  Law,  703 ;  Com.  v.  Putman,  4 
Gray,  16 ;  Wharton's  Crim.  Law,  sec.  2436 ;  Hipp  v.  State,  5 
Blackford,  149 ;  Hale's  Pleas  of  the  Crown,  114 ;  Rex  v.  Hug- 
gins,  2  Ld.  Raymond,  1574 ;  Pennybaker  v.  The  State,  2  Black- 
ford, 484 ;  Hiler  v.  The  State,  4  Blackford,  552 ;  U.  S.  v.  Wilson, 
1  Baldwin,  100;  Lathrope  v.  State,  51  Ind.  192;  Com.  v. 
Nicholas,  43  Am.  Dec.  432 ;  Com.  v.  Park,  1  Gray,  553 ;  Over^ 
holtzer  v.  McMichael,  10  Pa.  139 ;  Com.  v.  Gillespie,  7  S.  &  R. 
469. 

In  Com.  V.  Park,  1  Gray,  553,  frequently  cited  as  against 
our  view  the  sale  made  by  an  agent  was  made  in  the  presence 
of  the  master  who  was  paid  for  the  liquor. 

The  court  practically  directed  the  jury  to  enter  a  verdict  of 
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guilty  which  was  an  interference  with  the  constitutional  goaran- 
tiett  of  the  defendant :  Hindson  y.  Markle,  171  Pa.  145 ;  Dur- 
kin  V.  Coal  Co.,  171  Pa.  193;  Kane  v.  Com.,  89  Pa.  525; 
Nicholson  v.  Com.,  91  Pa.  390. 

A.  M.  ChriiUey  and  W.  A.  Forquer^  with  them  Ira  McJunkin 
and  A.  O.  Williams^  for  appellee. — Nowhere  in  the  act  is  the 
intent  or  scienter  made  or  constituted  an  element  or  essential 
ingredient  of  guilt  necessary  to  convict  of  the  violation  of  any 
of  its  provisions,  and  hence  we  say  tliat  in  the  mind  of  the 
legislature  intent  was  immaterial.  The  intent  has  nothing  to 
do  with  it.  A  contrary  ruling  would  fritter  away  the  act  of 
1887  and  convictions  under  it  would  be  rare:  Tuttle's  License, 
127  Pa.  331 ;  Com.  v.  Sellers,  130  Pa.  32 ;  Com.  v.  Holstine, 
132  Pa.  357;  Com.  v.  Zelt,  138  Pa.  615 ;  4  Am.  &  Eng.  Ency. 
of  Law,  681 ;  McKibben  v.  State,  40  Ark.  480 ;  Clifton  v. 
State,  73  Ala.  473 ;  4  Am.  &  Eng.  Ency.  of  Law,  681 ;  State 
V.  Kurds,  19  Neb.  316  ;  Snyder  v.  State,  81  Ga.  753. 

A  druggist  is  liable  for  illegal  sales  of  intoxicants  made  by 
him  as  well  as  his  agent:  State  v.  Thompson,  74  Iowa,  119 ; 
Elwood  V.  Price,  75  Iowa,  228 ;  Com.  v.  Perry,  148  Mass.  160 ; 
Com.  V.  Lafayette,  148  Mass.  130 ;  Com.  v.  Merriam,  148  Mass. 
425  ;  State  v.  Kittelle,  110  N.  C.  560 ;  State  v.  Wool,  86  N.  C. 
708;  State  v.  McBrayer,  98  N.  C.  619;  State  v.  Scoggins,  107 
N.  C.  959 ;  State  v.  Lawrence,  97  N.  C.  492 ;  Farrel  v.  State,  32 
Ohio  St.  456 ;  Dudley  v.  Sautbine,  49  Iowa,  650 ;  2  Whart.  Crim. 
Law,  1503 ;  Carroll  v.  State,  63  Md.  551 ;  State  v.  Denoon,  31 
W.  Va.  122 ;  State  v.  Dow,  21  Vt.  484;  11  Am.  &  Eng.  Ency. 
of  Law,  718  ;  Rex  v.  Gutch,  Moody  &  M.  433  ;  1  Taylor  on 
Evidence,  827 ;  State  v.  Wallace,  94  N.  C.  827 ;  McCutcheon 
V.  People,  69  111.  606 ;  Noecker  v.  People,  91  111.  494;  Moyler 
V.  State,  47  Ark.  110  ;  Edgar  v.  State,  45  Ark.  356 ;  Waller  v. 
State,  38  Ark.  656 ;  Loeb  v.  State,  75  Ga.  258 ;  Snyder  v.  State, 
81  Ga.  753;  Whitton  v.  State,  37  Miss.  879 ;  Riley  v.  State,  43 
Miss.  397. 

Many  statutes  which  are  in  the  nature  of  police  regulations, 
as  this  is,  impose  criminal  penalties  irrespective  of  any  intent 
to  violate  them,  the  purpose  being  to  require  a  degree  of  dili- 
gence for  the  protection  of  the  public  which  shall  render  viola- 
tion impossible :  People  v.  Roby,  52  Mich.  577 ;  2  Whart.  Crim. 
Law,  sec.  1503. 
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Opinion  by  Willard,  J.,  July  16, 1896 : 

From  a  careful  examination  of  the  testimony  in  this  case  it 
is  apparent  that  the  sins  of  omission  and  commission  on  the 
part  of  this  appellant  were  perhaps  quite  sufficient  to  have  con- 
victed him  of  the  offense  charged  in  the  indictment.  The 
commonwealth  however  was  not  satisfied  to  rest  the  case  on  the 
evidence  of  the  appellant's  own  transgressions,  but  sought  to 
visit  upon  him  the  sins  of  his  t^lerks  and  hold  him  criminally 
responsible  for  illegal  sales  of  liquor  made  by  them  in  direct 
violation  of  his  specific  orders.  The  appellant's  coimsel  offered 
to  prove  by  the  appellant's  testimony  that  he  was  the  owner 
and  proprietor  of  the  drug  store  in  question ;  that  he  had  a  reg- 
istered pharmacist  and  an  assistai^t  in  charge  of  said  store ; 
that  he  instructed  them  particularly  in  regard  to  the  manner  in 
which  he  desired  them  to  conduct  his  business ;  that  he  in- 
structed them  not  to  sell  any  intoxicating  liquors  to  any  one 
except  upon  a  prescription  of  a  regularly  registered  physician 
and  for  medicinal  purposes,  and  not  to  sell  to  any  one  except  on 
such  prescription.  And  further,  they  should  not  sell  more  than 
once  on  any  one  prescription ;  and  further,  that  if  any  sales  of 
liquors  of  any  kind  were  made  in  contravention  of  these  orders 
and  instructions,  they  were  made  in  his  absence,  against  his 
authority  and  without  his  knowledge.  This  offer  was  refused 
and  the  testimony  excluded  by  the  court.  On  the  same  ques- 
tion the  appellant  asked  the  court  to  charge  the  jury  that  "  If 
the  employees  or  salesmen  of  the  defendant  sold  vinous,  spirit- 
uous, malt  or  brewed  liquors  in  violation  of  the  law,  contrary 
to  defendant's  instructions,  in  violation  thereof  and  without  his 
knowledge,  he  is  not  liable  for  such  violation  of  law  and  can- 
not be  convicted  thereof."  The  court  answered  the  point,  "  We 
refuse  that  and  say  it  is  not  the  law." 

This  raises  the  question  squarely  whether  a  man  can  be  con- 
victed of  a  crime  perpetrated  by  his  agent  in  doing  an  illegal 
act  which  he  had  been  specifically  ordered  not  to  do  by  his 
principal. 

WhUe  we  are  satisfied  that  there  was  sufficient  evidence  to 
convict  the  appellant,  he  was  entitled  to  a  fair  trial  by  a  jury 
of  his  peers  under  proper  instructions  from  the  court.  He  was 
charged  with  the  commission  of  an  offense  against  the  laws  of 
the  commonwealth,  and  while  it  is  our  duty  and  pleasure  to 
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uphold  and  enforce  the  statute  under  which  he  was  indicted, 
we  cannot  sanction  by  our  judgment  the  rule  adopted  by  the 
trial  judge  in  excluding  the  appellant's  offer  and  his  instruc- 
tions to  tfie  jury  that  it  was  immaterial  whether  the  liquor  was 
sold  by  the  appellant  himself  or  by  his  agent,  though  contrary 
to  his  express  orders  and  instructions.  The  argument  that  if 
the  rule  were  otherwise  than  as  declared  by  the  trial  judge  the 
door  would  be  thrown  open  for  the  violation  of  the  law  by  rea- 
son of  orders  from  principal  to  agent  not  given  in  good  faith, 
but  as  devices  for  the  sole  purpose  of  evasion,  cannot  be  enter- 
tained. 

We  are  to  presume  men  innocent  until  proved  guilty,  we  are 
to  presume  that  there  are  jionest  men  engaged  in  the  sale  of 
intoxicating  liquors,  and  that  there  are  honest  druggists  engaged 
in  legitimate  business  entitled  to  sell  liquors  for  medicinal  pmv 
poses  on  a  proper  prescription  from  a  proper  and  authorized 
physician,  and  that  they  have  a  right  to  employ  agents  to  assist 
them  and  to  prescribe  rules  in  good  faith  for  the  government 
of  such  agents  and  to  prescribe  a  line  of  conduct  within  the 
scope  of  their  emplo3rment,  and  to  prohibit  any  unlawful  act 
not  authorized  by  their  employer. 

Every  lawful  instruction  from  principal  to  agent  is  to  be  con- 
sidered as  given  in  good  faith  until  the  contrary  is  shown  and 
then  the  bona  fides  of  the  instruction  is  for  the  jury.  Under 
no  other  rule  can  the  rights  of  honest  men  be  preserved,  and 
they  are  entitled  to  invoke  this  rule  notwithstanding  the  fact 
that  some  dishonest  men  may  perchance  escape  just  punish- 
ment under  its  shield. 

This  is  not  a  case  involving  civil  liability,  where  the  princi- 
pal may  be  held  in  damages  for  the  fault  and  misdoing  of  his 
agent  with  which  he  had  no  further  connection  than  that  which 
arises  from  the  fact  that  the  injury  was  occasioned  by  an  em- 
ployee in  his  service ;  the  civil  liability  of  the  principal  exists, 
even  though  he  prohibited  the  sale,  on  the  ground  of  the  civil 
liability  of  the  master  or  principal  for  the  torts  of  the  servant. 

Ordinarily  the  principal  is  not  held  criminally  responsible 
for  the  acts  of  his  servant  or  agent  unless  he  in  some  way  par- 
ticipates in,  countenances  or  approves  the  criminal  act  of  the 
agent,  nor  can  a  principal  be  held  criminally  liable  for  the  act 
of  his  agent  in  opposition  to  his  will  and  against  his  orders. 
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Where  the  statute  authorizes  the  wife  to  recover  damages 
against  a  landlord  for  sales  to  her  husband  after  notice  not  to 
sell  to  him,  the  rule  in  civil  actions  applies,  and  the  defense 
that  the  liquors  were  sold  by  a  barkeeper  contrary  to  the  orders 
of  the  landlord,  will  not  prevail. 

We  are  to  consider  this  case  in  its  true  light.  This  appel- 
lant was  indicted  for  a  crime.  The  rules  of  evidence  and  the 
rules  of  law  applicable  to  criminal  cases  must  be  applied  to  and 
enforced  in  this  case. 

The  appellant  was  indicted  and  tried  in  the  court  below  under 
the  15th  section  of  the  act  of  May  18, 1887,  which  is  as  follows ; 
"Any  person  who  shall  hereafter  be  convicted  of  selling  or 
offering  for  sale  any  vinous,  spirituous,  malt  or  brewed  liquors 
or  any  admixture  thereof  without  a  license,  shall  be  sentenced 
to  pay  a  fine  of  not  less  than  five  hundred  dollars  nor  more 
than  five  thousand  dollars,  and  undergo  an  imprisonment  in  the 
county  jail  of  not  less  than  three  months  nor  more  than  twelve 
months."  That  part  of  the  16th  section  pertinent  to  this  case 
is  here  inserted,  "Druggists  and  apothecaries  shall  not  be  re- 
quired to  obtain  a  license  under  the  provisions  of  this  act,  but 
they  shall  not  sell  intoxicating  liquora,  except  upon  a  written 
prescription  of  a  regularly  registered  physician ;  alcohol,  how- 
ever, or  any  preparations  containing  the  same,  may  be  sold  for 
scientific,  mechanical  or  medicinal  purposes.  Anyone  violating 
the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  subject  to  the  same  penalties 
as  are  provided  in  the  15th  section  of  this  act :  Provided  that 
no  spirituous,  vinous,  malt  or  brewed  liquors  shall  be  sold  or 
furnished  to  any  person  more  than  once  on  any  one  prescription 
of  a  physician." 

The  above  quotations  from  the  statute  are  inserted  as  they 
have  a  material  bearing  upon  the  question  under  consideration. 

While  it  was  stated  by  the  learned  trial  judge  in  his  charge  to 
the  jury  and  by  the  learned  counsel  for  the  appellee  in  his  argu- 
ment that  the  precise  question  here  involved  had  not  been  de- 
cided by  our  Supreme  Court,  as  authority  sustaining  the  court 
below  we  were  referred  to  Carlson's  License,  127  Pa.  330 ; 
Commonwealth  v.  Sellers,  130  Pa.  32 ;  Commonwealth  v.  IIol- 
Btine,  132  Pa.  357 ;  Commonwealth  v.  Zelt,  138  Pa.  615. 

The  first  of  these  cases  was  an  appeal  from  the  order  of  the 
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court  of  quarter  sessions  of  Erie  county  revoking  the  respond- 
ent's license.  At  the  hearing  on  the  rule  to  show  cause  Carl- 
son, the  respondent,  admitted  that  he  sold  beer  to  minors  and 
gave  as  his  excuse  that  he  did  not  know  that  the  persons  to 
whom  he  sold  were  imder  age. 

In  Commonwealth  v.  Sellers,  the  defendant  was  indicted  for 
selling  to  minors.  The  court  below  overruled  the  motion  to 
quash  the  indictment,  the  reason  assigned  for  quashing  being 
that  it  was  not  therein  averred  that  the  liquor  was  knowingly 
and  wilfully  furnished  by  the  defendant.  The  court  also  re- 
fused to  declare  the  act  of  May  13,  1887,  unconstitutionaL 
The  Supreme  Court  affirmed  the  court  below. 

In  Commonwealth  v.  Holstine,  the  defendant  was  the  driver 
of  a  beer  wagon  in  the  employ  of  one  Otto  who  had  a  license 
for  the  sale  of  beer  in  the  county  of  Philadelphia,  and  there 
had  his  place  of  business.  Holstine  sold  beer  in  Montgomery 
county  without  a  license.  It  was  held  that  he  was  properly 
convicted. 

In  Commonwealth  v.  Zelt,  the  defendant  was  convicted  of 
selling  liquor  to  a  man  of  kuo\vn  intemperate  habits.  It  was 
held  that  he  was  properly  convicted,  and  whether  he  had 
knowledge  or  not  the  sale  was  illegal  and  made  at  the  peril  of 
the  defendant  under  the  law. 

We  conclude  from  a  careful  consideration  of  these  cases  that 
they  do  not  sustain  the  rulings  and  instructions  of  the  trial 
judge.  It  will  be  observed  that  the  defendants  in  the  above 
cases  were  the  licensees  themselves,  charged  with  the  execution 
of  the  conditions  contained  in  their  warrants  from  the  courts  of 
quarter  sessions  under  the  laws  of  the  commonwealth,  but  does 
the  law  require  the  proprietor  of  a  hotel  to  perform  the  physi- 
cal impossibility  of  standing  behind  his  bar  at  all  hours  and  at 
all  times  ?  Must  a  druggist  stand  at  his  counter  without  inter- 
mission? Does  the  law  deprive  these  people  of  the  ordinary 
privileges  of  life?  May  they  not  employ  assistants  in  and 
about  their  business  as  other  business  men  do?  There  can  be 
but  one  rational  answer  to  these  questions ;  they  have  the  right 
to  employ  agents  to  assist  them,  and  while  the  cases  referred 
to  do  hold  them  answerable  for  sales  made  by  themselves  and 
prevent  them  from  pleading  ignorance  of  the  knowledge  of  the 
nonage  or  intemperate  habits  of  the  persons  to  whom  ttey  sell, 
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they  do  not  decide  that  they  may  not  employ  agents  nor  do 
they  hold  them  criminally  liable  for  illegal  sales  made  by  such 
agents  contrary  to  the  express  instructions  given  in  good  faith 
by  their  employers.  Upon  this  question  we  cite  the  very  per- 
tinent case  of  Commonwealth  v.  Stevens,  153  Mass.  422.  The 
facts  were,  the  defendant  was  a  druggist  and  was  authorized 
by  his  license  to  sell  intoxicating  liquors  for  certain  purposes, 
but  not  to  minors.  One  of  his  clerks  made  a  sale  to  a  minor, 
and  the  principal  question  at  the  trial  was  whether  the  defen- 
dant was  criminally  liable  therefor.  There  was  evidence  that 
he  had  instructed  all  of  his  clerks  not  to  make  sales  to  minors, 
nor  indeed  to  any  person  under  twenty-five  years  of  age.  The 
learned  judge,  before  whom  the  case  was  tried,  instructed  the 
jury  that  if  they  were  satisfied  that  these  instructions  were 
given  by  the  defendant  but  that  the  clerks  were  to  determine 
the  question  of  minority  simply  from  the  appearance  of  the 
customer,  and  that  the  defendant  authorized  and  permitted 
them  to  sell  without  further  inquiry  if  they  believed  such  per- 
son to  be  twenty-five  years  of  age  or  upwards,  and  that  the 
clerk  who  made  the  sale  in  this  case  applied  this  test  and  in 
good  faith  sold  to  this  customer,  then  tiie  defendant  would  be 
liable,  even  if  he  had  no  personal  knowledge  of  this  sale, 
because  the  servant  in  such  case  was  carrying  on  the  defend- 
ant's business  in  the  way  he  was  instructed,  and  obeyed  his 
instructions,  and  that  under  such  circumstances  the  act  of  the 
servjwit  would  be  the  act  of  the  master.  In  reversing  the  judg- 
ment Mr.  Justice  Allen  in  delivering  the  opinion  of  tlie  Su- 
preme Court  of  Massachusetts  said,  "  The  servant  himself  is 
no  doubt  responsible,  because  he  made  a  sale,  however  inno- 
cently, which  the  law  forbade  him  to  make ;  but  if  he  reason- 
ably and  honestly  believed  the  purchaser  to  be  of  adult  age 
and  that  the  sale  might  lawfully  be  made,  his  statutory  guilt 
should  not  be  imputed  to  the  defendant.  Though  the  defend- 
ant would  have  been  responsible  for  his  own  mistake  if  the 
sale  to  the  minor  had  been  made  by  him,  it  seems  to  us  to  be 
carrying  the  doctrine  of  criminal  responsibility  for  the  acts  of 
another  quite  too  far  to  convict  him  by  reason  of  an  honest  mis- 
take on  the  part  of  his  clerk,  provided  the  jury  should  find 
that  the  master  sincerely  and  honestly  intended  that  his  in- 
structions should  be  followed  in  good  faith."    In  that  case  the 
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court  also  held  that  ^'  an  employer  is  not  criminally  responsible 
for  the  illegal  sale  of  intoxicating  liquors  to  a  minor  by  an 
employee,  if  the  employer's  instructions,  given  in  good  faith 
not  to  make  such  sale  permit  the  employees  to  determine  the 
question  of  minority  from  a  customer's  appearance  simply,  and 
the  sale  is  made  under  an  honest  or  mistaken  belief  that  the 
minor  is  an  adult." 

Commonwealth  v.  Wachendorf,  141  Mass.  270,  was  an  indict- 
ment charging  that  the  defendant  unlawfully  sold  intoxicating 
liquor  between  the  hours  of  11  at  night  and  6  in  the  morn- 
ing contrary  to  the  statute  of  Massachusetts.  At  the  trial  it 
appeared  that  the  defendant  kept  a  restaurant  and  saloon,  and 
that  he  had  a  license,  one  of  the  conditions  of  which  was  that 
no  sale  of  spirituous  or  intoxicating  liquors  should  be  made 
therein  between  the  hours  of  11  at  night  and  6  in  the  morn- 
ing. There  was  evidence  tending  to  show  a  sale  by  one  of 
the  defendant's  waiters  after  11  o'clock  at  night  on  the  day 
named.  The  defendant  introduced  evidence  to  show  that  he 
had  given  strict  orders  to  close  the  sale  of  intoxicating  liquors 
at  11  o'clock  at  night,  and  asked  the  court  to  rule  "  that  if  one 
of  his  employees  willfully,  or  in  violation  of  his  instructions  had 
sold  a  bottle  of  ale  on  that  night  after  11  o'clock,  such  a  sale 
would  not  make  the  defendant  liable  under  this  law."  The 
court  refused  tHs  instruction  and  instructed  the  jury  that  the 
license  was  violated  if  any  sale  was  made  after  11  o'clock, 
though  by  a  servant  in  violation  of  the  instructions  of  the  de- 
fendant. Chief  Justice  Morton  in  reversing  the  court  below 
says  ^^  Section  I.  upon  which  the  complaint  in  the  case  at  bar 
is  based,  subjects  to  punishment  any  person  who  sells  liquor  un- 
lawfully. It  is  to  be  presumed  that  the  legislature  intended  to 
use  the  language  in  its  natural  sense,  and  with  the  meaning 
given  to  equivalent  language  by  the  court  in  Commonwealth  v. 
Nichols,  10  Metcalf,  259.  It  is  not  a  necessary  or  reasonable 
construction  to  hold  that  it  subjects  to  punishment  a  person 
who  does  not  sell,  because  a  servant  in  his  employment  in  op- 
position to  his  will  and  against  his  orders  makes  an  unlawful 
sale.  We  are  therefore  of  the  opinion  that  the  instructions 
requested  by  the  defendant  should  have  been  given.  Of  course 
it  would  be  for  the  jury  under  the  instruction  to  determine 
whether  the  defendant  did,  in  good  faith,  give  instructions, 


Digitized  by  VjOOQ  IC 


COMMONWEALTH  v.  JOHNSTON,  AppeUant        387 
1896.]  Opinion  of  the  Court 

intended  to  be  obeyed  and  enforced,  that  no  sale  should  be 
made  after  11  o'clock.  If  he  did  and  the  sale  was  made  in  vio- 
lation of  them  without  his  knowledge  he  cannot  be  held  guilty 
of  the  offense  charged  in  the  complaint."  To  the  same  effect  is 
Commonwealth  v.  Nichols,  10  Met.  269;  Commonwealth  v. 
Putman,  4  Gray,  16. 

The  statute  of  Ohio  declares  that  it  shall  be  unlawful  for  any 
person  or  persons,  by  agent  or  otherwise,  to  sell  intoxicating 
liquors  in  the  cases  specified  in  the  act. 

In  Anderson  v.  State,  22  Ohio,  306,  on  an  indictment  for  un- 
lawfully selling  intoxicating  liquor  to  a  minor  in  violation  of 
the  statute  the  defendant  asked  the  court  to  charge  that  if  In- 
gersoll,  Anderson's  agent,  made  said  sale  in  violation  of  the 
instructions  of  his  principal  and  contrary  to  his  known  wishes, 
the  defendant  would  not  be  liable  for  said  sale ;  but  the  court 
refused  to  so  instruct  the  jury  and  charged  "  That  if  Ingersoll 
was  employed  as  agent  for  defendant  to  sell  intoxicating  liquors 
according  to  law,  and  in  the  course  of  said  emplo3rment,  did 
make  the  sale  charged  in  the  indictment,  the  defendant  was 
liable  therefor,  though  said  sale  was  made  in  violation  of  his 
express  and  positive  instructions."  White,  Justice,  in  deliver- 
ing the  opinion  of  the  Supreme  Court  of  Ohio  reversing  the 
judgment  of  the  court  below  says :  "  In  giving  construction  to 
the  statute,  the  court  below  applied  the  rule  in  civil  cases  which 
holds  the  principal  as  to  third  persons  liable  for  the  acts  of  his 
agent  done  within  the  general  scope  of  his  authority,  irrespec- 
tive of  actual  instructions  that  were  imknown  to  the  person 
dealing  with  the  agent.  In  such  case  as  between  the  principal 
and  a  third  party  dealing  with  the  agent  on  the  faith  of  his 
apparent  authority,  the  law  conclusively  presumes  the  actual 
authority  of  the  agent  to  be  what  it  openly  appears  to  be; 
while  as  between  the  principal  and  agent  tiie  extent  of  the 
actual  authority  may  be  shown  ....  Strictly  speaking  the 
legal  relation  of  principal  and  agent  does  not  exist  in  regard  to 
the  commission  of  criminal  offenses.  All  who  participate  in 
the  commission  of  such  offenses  are  either  principals  or  accesso- 
ries. In  offenses  less  than  felony  all  are  principals.  But  when 
it  in  fact  appears  that  a  person  actually  in  no  way  participated 
in  the  commission  of  a  criminal  act,  he  ought  not  by  construc- 
tion to  be  made  punishable  for  it."  To  the  same  effect  is  La- 
VoL.  n— 22 
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thrope  V.  The  State,  51  Ind.  192;  O'Leary  v.  State,  44  Ind.  91 ; 
Commonwealth  v.  Nichols,  10  Denio,  259. 

In  Barnes  v.  State,  19  Conn.  397,  on  an  indictment  for  sell- 
ing spirituous  liquor  to  a  common  drunkard  contrary  to  the 
statute  of  Connecticut,  the  defendant  offered  to  prove  in  the 
court  below  that  he  had  given  his  clerk  specific  instructions  to 
sell  no  liquors  to  persons  addicted  to  habits  of  intoxication,  nor 
to  any  common  drunkard ;  the  evidence  so  offered  as  conducing 
to  prove  that  his  clerk  in  making  such  sale  did  not  act  as  his 
agent. 

The  court  below  excluded  the  evidence.  Held  by  the  Su- 
preme Court  on  appeal  that  this  was  error.  Mr.  Justice  Ells- 
worth, in  delivering  the  opinion  of  the  court,  used  the  following 
language :  "  We  are  aware,  as  already  intimated,  the  master  is 
sometimes  made  responsible  civilly  for  his  servant's  misconduct. 
This  responsibility  may  grow  out  of  an  express  or  implied  under- 
taking that  the  thing  to  be  done  should  be  well  done,  or  out 
of  that  great  principle  of  vigilance  imposed  upon  the  master  that 
he  must  see  his  business  is  conducted  so  as  not  to  injure  others, 
and  that  his  servants  shall  be  duly  attentive  and  prudent.  But 
the  master  is  never  liable  criminally  for  the  acts  of  his  servant 
done  without  his  consent  and  against  his  express  orders."  This 
case  was  tried  in  the  court  below  and  a  verdict  rendered  Decem- 
ber 13, 1895.  On  the  18th  day  of  July  of  the  same  year  Mr. 
Justice  Dean  delivered  the  opinion  of  the  Supreme  Court  in 
Commonwealth  v.  Junkin  et  al.,  170  Pa.  197,  which  we  think 
decisive  of  the  principal  question  of  this  case.  Junkin  and  his 
pailaier  Sponsler  being  private  bankers  were  indicted  under  the 
act  of  May  9, 1889,  for  receiving  a  deposit  with  the  knowledge 
that  their  banking  institution  was  insolvent  at  the  time  the 
deposit  was  received  at  the  bank.  The  act  is  as  follows :  "  That 
any  banker,  broker  or  officer  of  any  trust  or  savings  institution, 
national,  state  or  private  bank,  who  shall  take  and  receive  money 
from  a  depositor,  with  the  knowledge  that  he,  they  or  the  bank 
is  at  the  time  insolvent,  shall  be  guilty  of  embezzlement  and 
shall  be  punished  by  a  fine  in  double  the  amount  so  received, 
and  imprisonment  from  one  to  three  years  in  the  penitentiary." 
On  the  trial  it  was  undisputed  that  both  defendants  knew  the 
bank  was  insolvent  so  that  the  question  of  knowledge  of  insol- 
vency did  not  enter  into  the  point  decided,  and  for  tiie  purpose 
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oi  this  case  the  statute  may  be  read  ^  if  the  words  "  with  the 
knowledge  that  he,  they  or  the  bank  is  at  the  time  insolvent " 
were  omitted.  The  evidence  was  that  the  insolvent  condition 
of  the  bank  was  fully  known  to  defendants  on  the  23d  of  March, 
and  this  was  not  disputed ;  on  the  24th  of  March,  Willis,  the 
cashier,  was  ordered  by  Junkin,  one  of  the  defendants  (who 
was  sick  and  unable  to  leave  his  house  at  the  time),  not  to  re- 
ceive further  deposits  in  the  bank.  Willis  replied  that  he  could 
not  open  the  bank  without  taking  deposits,  to  which  Junkin 
replied,  "  If  you  persist  in  opening  the  bank  against  my  order, 
then  take  care  of  yourself,  and  if  you  receive  deposits  then  make 
special  deposits  of  them,  put  each  up  by  itself  and  put  it  by 
itself,  and  return  it  to  the  depositor."  Willis  was  the  cashier  in 
charge  of  the  bank.  It  appeared  that  after  the  orders  were 
given  a  deposit  was  received  which  was  not  put  by  itself  as  a 
special  deposit  but  was  returned  the  next  day  to  the  depositor. 
Under  this  testimony  the  trial  judge  was  requested  by  defend- 
ants to  charge  the  jury  as  follows  r  "  If  the  jury  believe  from  the 
evidence  that  Willis  was  ordered  not  to  take  deposits  on  the 
24th  of  March,  1894,  the  day  the  money  of  Rice  was  taken, 
and  if  the  money  was  taken  it  must  be  returned,  the  verdict 
must  be  '  not  guilty.' "  Answer  of  the  court :  "  This  point  is 
denied.  We  do  not  think  the  question  as  to  whether  the  money 
deposited  was  to  be  returned,  or  the  fact  that  it  was  afterwards 
returned  is  material  to  the  case."  On  an  appeal  to  the  Su- 
preme Court  the  court  decided  that  if  Junkin  had  been  present 
himself  and  received  the  deposit  in  a  special  manner  as  he  had 
ordered,  and  returned  it  to  the  depositor  the  next  day,  he  would 
not  be  guilty  under  the  statute.  Mr.  Justice  Dean  in  deliver- 
ing the  opinion  says  :  "  If  Junkin  himself  would  not  have  been 
guilty,  had  he,  under  such  circumstances,  specially  received  the 
money,  he  would  not  be  answerable  criminally  if  he  instructed 
his  agent  to  so  receive  it.  Whatever  may  be  the  answerability 
of  the  principal  for  the  wrongful  act  of  his  agent  in  civil  actions, 
he  is  not  answerable  criminally  when  the  act  is  in  positive  dis- 
obedience of  his  explicit  instructions.  Willis  was  the  agent  in 
control.  Bonsall  was  his  subordinate.  Whether  the  neglect  to 
specially  mark  Rice's  deposit  was  willful  or  inadvertent  on  their 
part,  the  act  cannot  be  imputed  to  Jimkin  whose  orders  were 
directly  to  the  contrary." 
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We  have  carefully  examined  this  case  and  given  it  due  con- 
sideration, but  cannot  affirm  the  trial  judge  in  most  of  his  rul- 
ings, instructions  and  conclusions ;  they  are  erroneous  and  must 
be  corrected. 

Under  the  authorities  cited  and  for  the  reasons  expressed  in 
this  opinion,  all  the  assignments  of  error  are  sustained  except 
the  second,  third,  tenth,  eleventh,  twelfth  and  thirteenth.  The 
answers  to  requests  for  charge,  made  the  subject  of  error  in  the 
second  and  third  assignments,  were  correct  as  the  points  were 
put  to  the  court.  The  tenth,  twelfth  and  thirteenth  assign- 
ments are  witliout  merit.  The  judge  corrected  the  error  before 
the  jury  and  the  defendant  was  not  harmed  thereby.  As  to  the 
eleventh  assignment  it  is  sufficient  to  say  this  defendant  was 
iiidicted  for  selling  without  a  license  under  the  15th  section  of 
the  act.  He  attempted  to  excuse  himself  and  defend  as  a  drug- 
gist under  the  16th  section.  Had  he  kept  himself  within  the 
provisions  of  the  latter  section  his  defense  would  have  been 
good.  If  he  can  on  another  trial  show  that  he  has  not  violated 
the  provisions  of  that  section  he  cannot  be  convicted  as  he 
stands  indicted,  otherwise  he  can  be  convicted  as  any  other 
unlicensed  person  can  for  selling  liquor  without  a  license. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


E.  E.  Murtland,  Appellant,  v.  George  Callihan. 

Actio'M^As9Wfnpsii-^o%rU  tenancy  in  oil  wells— Act  of  May  6,  1891, 
P.  L,  41. 

Under  the  Act  of  May  6,  1891,  authorizing  actions  in  assumpsit  by  or 
against  joint  owners  alleging  an  interest  in  or  operating  any  drilling, 
pumping  or  producing  oil  or  gas  wells,  a  joint  tenant  in  such  an  oil  well 
is  not  entitled  to  recover  against  his  fellows  for  their  share  of  the  expense 
of  pumping  done  by  him  against  their  consent. 

To  recover  under  this  statute  a  contract,  either  express  or  implied, 
must  be  shown  as  the  basis  of  the  claim. 

The  proviso  of  this  act  that  no  joint  owner  shall  be  required  to  pay  any 
share  of  the  expenses  of  operations  commenced  and  canned  on  without 
his  authority  or  consent  refers  either  to  an  utter  cessation  of  all  work  by 
everybody  or  to  the  ceasing  of  the  work  of  operating  of  some  particular 
person. 
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Argued  May  14, 1896.  Appeal,  No.  98,  April  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1895, 
No.  68,  for  defendant.  Before  Rice,  P.  J.,  Willaed,  Wick- 
ham,  Beayeb,  Reedbb,  Oblady  and  Smith,  JJ.    Affirmed. 

This  was  an  action  of  assumpsit  by  one  cotenant  of  an  oil 
well  against  one  of  his  fellows  to  recover  one  eighth  of  the  cost 
of  operating  the  oil  lease  and  pumping  said  well. 

The  facts,  as  stated  in  the  opinion  of  the  Superior  Court,  are 
as  follows : 

The  plaintiff,  E.  E.  Murtland,  and  five  others  owned,  as 
tenants  in  common,  an  oil  and  gas  leasehold,  whereon  were 
three  producing  oil  weUs.  The  wells  required  to  be  regularly 
pumped,  and  for  several  years  prior  to  Febniary,  1895,  the  plain- 
tiff, under  a  contract  with  his  cotenants,  pumped  the  wells  and 
furnished  coal,  etc.,  for  the  purpose,  for  the  agreed  compensa- 
tion of  $50.00  per  month. 

On  January  19,  1895,  the  defendant  and  two  more  of  the 
joint  owners  notified  the  plaintiff,  in  effect,  that  the  contract, 
so  far  as  they  were  concerned,  should  terminate  on  the  last  day 
of  the  same  month,  and  that  on  and  after  February  1, 1895, 
they  would  furnish  a  man  to  do  their  share  of  the  work  at  tiie 
weUs.  It  is  conceded  that  pursuant  to  this  notice,  and  at  tlie 
'  time  appointed,  they  did  send  a  competent  man  to  represent 
them,  but  the  plaintiff  ordered  him  away  and  would  not  permit 
him  to  work  or  stay  on  the  premises. 

The  plaintiff  went  on  for  five  months  pumping  and  caring 
for  the  weUs,  as  before,  and  now  seeks  to  recover  through  this 
action  what  he  alleges  to  be  the  defendant's  proportionate  share 
of  the  expense. 

The  court  below,  Grbeb,  P.  J.,  charged  the  jury  as  follows : 
We  direct  you  to  render  a  verdict  for  the  defendants  in  each 
case,  and  refuse  all  the  plaintiff's  points.  [5] 

PLAIKTIFP'S  POINTS. 

The  court  is  respectfully  requested  to  instruct  the  jury : 
1.  The  act  of  1891  makes  each  joint  owner  and  tenant  in 
common  liable  for  his  pro  rata  share  of  all  expenses  incurred  in 
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carrying  ort. 'o|>eration8  for  oil  and  gas  by  drilling  and  pumping 
for  oil  and  gas.    Answer :  Refused.  [1] 

2.  To  relieve  such  joint  owner  or  tenant  in  common  from  his 
pro  rata  share  of  expenses  incurred  in  carrying  on  operations 
for  oil  or  gaj9,  as  stated  in  the  preceding  paragraph,  his  objec- 
tion must  be  not  to  the  individuals  who  perform  the  labor,  but 
to  avail  himself  of  the  benefit  of  the  proviso  of  the  2d  section 
of  said  act  of  1891  he  must  object  to  or  refuse  to  authorize  or 
consent  to  carrying  on  such  operations  entirely.  Answer :  Re- 
fused. [2] 

8.  If  the  jury  find  that  operations  were  carried  on  with  the 
authority  or  consent  of  the  defendant,  he  is  liable  for  his  pro 
rata  of  said  expenses  in  this  suit,  and  the  verdict  must  be  for 
the  plaintiff.    Answer :  Refused.  [3] 

4.  That  the  written  notice  of  defendant  to  the  plaintiff  shows 
that  the  defendant  was  willing  to  continue  operations,  and  pro- 
posed to  continue  pumping  by  furnishing  another  person.  This 
notice  is  not  to  cease  operations  entirely  but  to  substitute  an- 
other pumper  for  the  plaintiff.  This  is  not  enough  to  relieve 
him,  and  the  plaintiff  must  recover.    Answer :  Refused.  [4j 

Errors  assigned  were,  (1-4)  answers  to  plaintiff's  points; 
(6)  charge  of  court. 

TF.  A.  Forquer^  of  Forquer  ^  McBride^  and  J.  M.  Thompson^ 
of  Thompson  ^  Son,  for  appellants. 

S.F,  Bowser,  with  him  A.  L.  Bowser  and  Lev.  McQuistiony 
for  appellee. 

Opinion  by  WiokhaM,  J.,  July  16, 1896  (after  stating  the 
facts  as  above) : 

As  the  plaintiff  at  the  trial  was  unable  to  show  any  contract, 
express  or  implied,  on  the  part  of  the  defendant  to  compensate 
him,  and  indeed,  was  compelled  to  admit  that  what  he  did  in 
the  defendant's  behalf  was  in  the  face  of  the  latter's  protest, 
the  case  unless  aided  by  the  statute  hereafter  to  be  considered 
was  clearly  governed  by  the  decision  in  Thompson  v.  Newton, 
7  Atlantic  Reporter,  ff4,  where  it  was  held  that  one  cotenant  who 
pumps  an  oil  well  cannot  recover  wages  or  compensation  from 
finother  who  has  not  employed  him. 
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But  the  plaintiff  contends  that  he  is  entitled  to  recover  under 
the  act  of  May  6, 1891,  P.  L.  41,  which  provides  as  follows : 

^^  Section  1.  Be  it  enacted,  etc..  That  from  and  after  the  pas- 
sage of  this  act,  any  person  or  persons  performing  labor  of  any 
kind  whatever,  or  furnishing  materials  for,  upon  or  about  any 
drilling,  pumping  or  producing  oil  or  gas  well,  shall  have  the 
right  to  bring  suit  in  assumpsit  against  any  joint  owner,  joint 
tenant  or  tenant  in  common  holding  an  interest  in  and  operat- 
ing such  drilling,  pumping  or  producing  oil  or  gas  well,  to  re- 
cover from  such  joint  owner,  joint  tenant  or  tenant  in  common 
the  pro  rata  share  due  and  owing  by  such  joint  owner,  joint 
tenant  or  tenant  in  common  for  any  labor  done,  or  materials 
furnished  in,  upon  or  about  such  drilling,  pumping  or  produc- 
ing oil  or  gas  well,  and  the  interest  of  such  joint  owner,  joint 
tenant  or  tenant  in  common  shall  be  subject  to  levy  and  sale 
upon  any  execution  issued  to  enforce  collection  of  any  claim 
under  this  act,  after  judgment  obtained  by  due  process  of  law. 

"  Section  2.  Any  joint  owner,  joint  tenant  or  tenant  in  common 
pajdng  the  pro  rata  share  of  the  necessary  expenses  of  any  drill- 
ing, producing  or  pumping  oil  or  gas  well  for  any  other  joint 
owner,  joint  tenant  or  tenant  in  common  holding  an  interest  in 
and  operating  such  drilling,  pumping  or  producing  oil  or  gas 
well,  shall  have  or  possess  all  the  rights  of  action,  as  provided 
in  the  first  section  of  this  act,  to  the  same  extent  as  is  given 
hereby  to  the  person  or  persons  performing  the  said  labor  or 
furnishing  such  materials : 

"  Provided,  That  no  joint  owner,  joint  tenant  or  tenant  in 
common  shall  be  required  by  this  act  to  pay  any  share  of  the 
expenses  of  operations  commenced  and  carried  on  without  his 
authority  or  consent." 

It  will  be  noticed  that  with  the  exception  of  what  is  con- 
tained in  the  proviso,  the  act  is  silent  as  to  the  need  of  any 
contract  relation,  direct  or  indirect,  to  sustain  a  claim  for  com- 
pensation for  work  or  materials  furnished  in  or  about  the  drill- 
ing or  pumping  of  a  well.  The  construction  placed  on  the 
proviso  by  the  plaintiff,  if  adopted,  would  give  any  person, 
stranger  or  co-owner,  who  could  get  and  hold  possession  of  an 
oil  well  which  needed  pumping  the  right  to  compel  his  cotenants 
or  the  real  owner,  as  the  case  may  be,  to  pay  him  wages  for 
operating  it,  or  accept  the  sometimes  ruinous  alternative  of 
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shutting  in  the  well,  that  is,  forbidding  "  operations  "  altogether. 
Thus  if  A  and  B  own  an  oil  leasehold,  with  producing  wells 
thereon,  in  common,  and  B  who  perhaps  has  only  a  one  thirtieth 
interest  or  less,  happens  to  be  in  actual  possession,  he  may,  re- 
gardless of  the  wishes  and  protests  of  A  create  a  profitable  place 
for  himself  by  pumping  the  wells  on  the  property.  The  only 
way  wherein  A  could  save  himself  from  personal  liability  to  one 
whom  he  had  never  employed  and  perhaps,  for  good  reasons, 
would  never  think  of  hiring  for  any  purpose,  would  be  to  prac- 
tically destroy  his  property  by  having  pumping  discontinued 
entirely.  Of  course  he  might  proceed  to  have  a  legal  partition, 
or  valuation  and  sale,  and  remain  liable  for  the  wages  of  his  co- 
tenant  until  the  proceedings  terminated.  Even  a  receiver  could 
not  be  appointed  in  such  a  case,  as  it  would  be  an  interfer- 
ence with  B's  rights.  In  the  present  case,  accepting  the  plain- 
tiffs theory,  if  the  defendant  or  some  one  or  more  of  the  other 
cotenants,  by  force  or  stealth,  were  to  secure  and  hold  posses- 
sion of  the  wells,  he  or  they  could  fasten  a  liability  on  the  plain- 
tiffs and  the  others  out  of  possession  for  daily  or  weekly  or 
monthly  wages,  just  as  they  might  see  fit  to  claim.  Whether 
or  not  a  co-owner  would  receive  wages  or  pay  them,  be  employer 
or  employee,  would  depend  upon  who  was  in  the  saddle. 

We  are  satisfied  that  the  act  is  easily  capable  of  a  construc- 
tion that  will  avoid  such  extraordinary  results,  and  therefore 
need  not  discuss  the  question  of  its  constitutionality,  if  the 
plaintifiTs  interpretation  were  adopted.  The  word  "  operations  " 
in  the  proviso  is  not  to  receive  the  limited  meaning  claimed  for 
it  by  the  plaintiff.  It  may  mean  an  utter  cessation  of  all  work  by 
everybody  or  it  may,  as  in  the  present  case,  refer  to  the  work 
or  operating  of  some  particular  person.  The  defendant  had  an 
undoubted  right  to  withdraw  his  consent  to  the  plaintiff's  "  op- 
erations "  in  his  behalf  and  to  offer  to  do  his  share  of  the  work 
in  person  or  by  proxy.  When  he  did  this,  the  plaintiff  had  no 
further  right  to  hold  him  to  a  personal  liability  and  pursue  him 
with  a  common  law  action.  To  recover  under  the  statute,  a 
contract,  either  express  or  implied,  must  be  shown  as  the  basis 
of  the  claim.  The  legislature  never  intended  to  create  contracts 
between  parties  whose  minds  are  not  at  least  impUedly  agreed, 
or  to  force  one  man,  against  his  express  dissent,  to  buy  from  or 
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hire  another,  even  although  he  may  in  some  way  be  benefited 
by  the  latter's  services  or  goods. 

The  court  below  was  clearly  right  in  directing  the  jury  to 
find  for  the  defendant. 

The  judgment  is  affirmed. 


E.  E.  Murtland,  Appellant,  v.  Phillip  Callihan. 

Argued  May  14, 1896.  Appeal,  No.  99,  April  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1895, 
No.  69,  for  defendant.  Before  Rice,  P.  J.,  Willaed,  Wick- 
ham,  Beaveb,  Reedeb,  Orlady  and  Smith,  JJ.    Affirmed. 

Opinion  by  Wickham,  J.,  July  16, 1896 : 

By  agreement  of  counsel  filed  in  writing  the  decision  in  E.  E. 
Murtland  v.  George  Callihan,  this  day  handed  down,  is  made 
equally  applicable  tx>  this  case. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


The  Bartholomay  Brewery  Company  v.  William  Tho- 
meier  and  Andrew  M.  Gundaker,  Appellants. 

Evidence — Materiality — Suretyship. 

Defendants  gave  an  obligation  guaranteeing  the  payment  of  indebted- 
ness of  Thomeier  from  time  to  time,  to  plaintiff,  to  an  amount  not  to  ex- 
ceed $500,  in  which  it  was  provided  that  the  agreement  should  continue 
until  defendants,  or  either  of  them,  gave  written  notice  that  it  should  not 
be  binding  for  further  indebtedness.  In  suit  on  said  bond  Gundaker,  the 
surety,  offered  to  prove  that  he  told  the  agent  of  plaintiff  that  he  would 
give  him  notice  to  terminate  his  liability  on  the  bond ;  that  the  agent 
replied  that  if  he  would  not  do  so  he  would  reduce  the  liability  to  a  single 
car  of  beer,  to  be  followed  by  evidence  that  this  was  not  done.  Held,  that 
in  the  absence  of  an  offer  to  show  that  the  agent  had  authority  to  waive 
the  written  notice  required  by  the  agreement,  and  to  show  whether  the  car 
of  beer  was  worth  more  or  less  than  $.500  the  offer  was  immaterial. 

Suretyship— What  constitutes  a  contract  of. 

T.  and  6.  executed  an  obligation  to  the  plaintiff  wherein  they  goaran- 
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teed  to  plaintiff  "  payment  of  all  indebtedness  which  plaintiff  now  holds 
or  may  hereafter  hold  against  T.  and  all  renewals ;  all  indebtedness  or 
liability  upon  this  guarantee,  however,  limited  to  an  amount  not  to  exceed 
$500  at  any  one  time ;  this  agi-eement  being  intended  as  a  continuing 
security  and  is  to  bind  us  as  to  indebtedness  or  liability  accruing  from 
time  to  time  until  we  give  written  notice  that  it  shall  not  be  binding  for 
fuither  indebtedness  or  liability.^*  Eeldy  that  the  undertaking  was  one  of 
suretyship  on  the  part  of  G. 

Evidence — Reformation  of  contract — Sufficiency  of  proofs. 

Defendants  executed  the  obligation  recited  in  the  foregoing  syllabus, 
and  in  the  suit  thereon  the  surety  proved  by  his  own  testimony  that  at  the 
time  the  obligation  was  executed  it  was  agreed  between  himself  and  the 
agent  of  the  plaintiff  that  each  car  load  of  beer  should  be  paid  for  before 
another  was  shipped ;  that  a  car  load  should  not  exceed  $400  in  value ;  that 
the  contract  between  Thomeier  and  plaintiff  made  at  the  same  time  the 
obligation  was  executed  provided  that  each  car  load  should  be  paid  for 
before  another  was  sent,  and  that  this  part  of  the  agreement  was  violated 
by  the  plaintiff.  Heldy  that  the  evidence  was  not  sufficient  to  change  the 
stipulation  of  the  obligation  limiting  the  liability  to  $500. 

Argued  May  19,  1896.  Appeal,  No.  42,  May  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Crawford  Co.,  May  T., 
1894,  No.  49,  for  plaintiff.  Before  Rice,  P.  J.,  Willabd, 
Bbaveb,  Rebder,  Orlady  and  Smith,  JJ.    Affirmed. 

Assumpsit  on  obligation  under  seal.  Verdict  for  plaintiff  for 
$530. 

The  facts  as  stated  in  the  opinion  of  the  Superior  Court  are 
as  follows : 

The  Bartholomay  Brewery  Company  is  a  corporation  of  the 
state  of  New  York  with  its  principal  place  of  business  at  Roch- 
ester. Prior  to  its  organization  two  other  brewing  companies 
existed  in  Rochester,  one  called  the  Rochester  Brewing  Com- 
pany and  the  other  the  Bartholomay  Brewing  Company.  These 
companies  were  purchased  by  the  plaintiff  and  as  distinct  cor- 
porations became  extinct,  all  their  rights  and  property  passing 
to  and  vesting  in  the  Bartholomay  Brewery  Company.  For, 
convenience,  however,  the  accounts  were  kept  separate  and  the 
goods  were  shipped  in  the  name  of  the  old  companies. 

In  1892  William  Thomeier  being  desirous  of  entering  into 
the  bottling  business  in  Meadville,  Pa.,  was  introduced  to  the 
appellee  by  a  letter  from  Andrew  M.  Gundaker  in  the  month  of 
February,  1892. 
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On  the  Sth  of  March,  1892,  Thomeier  and  the  appellee  entered 
into  the  following  contract,  "  Memoranda  of  agreement  made 
this  Sth  day  of  March,  A.  D.  1892,  between  the  Bartholomay 
Brewery  Company  of  Rochester,  N.  Y.  of  the  first  part,  and 
William  Thomeier  of  Meadville,  Crawford  Co.,  Pa.,  of  the  sec- 
ond part. 

"  Witnesseth :  The  party  of  the  first  part  for  and  in  consid- 
eration of  the  price  hereinafter  named,  agrees  to  furnish  unto 
the  second  party,  from  time  to  time  as  his  business  may  require, 
a  good  quality  of  lager  beer  and  of  Bohemian  beer  of  their  own 
manufacture  f.  o.  b.  in  Rochester,  N.  Y. 

"  Second  party  agrees  to  pay  first  party  six  dollars  ($6)  per 
))arrel  for  said  beer,  and  six  dollars  and  fifty  cents  ($6.50)  per 
barrel  for  Bohemian  beer.  He  also  agrees  to  pay  freight  on  same 
from  Rochester  to  Meadville,  and  to  return  all  empties  ns  90on 
as  possible  under  ordinary  circumstances.  First  party  to  pay 
freight  for  return  of  empties. 

"  Second  party  further  agrees  that  he  will  not  purchase  beer 
from  any  other  source  nor  use  any  other  manufacture  of  beer. 
Each  carload  to  be  paid  for  before  another  is  sent. 

"  It  is  further  agreed  that  this  contract  shall  take  effect  on 
the  10th  day  of  March,  A.  D.  1892,  and  shall  be  valid  for  one 
year. 

"In  witness  of  the  foregoing  contract  we  have  hereunto  set 
our  hands  and  seals  the  day  and  year  first  above  written." 

At  the  same  time  the  following  bond  was  executed  by  Tho- 
meier and  Gundaker : 

"  For  value  received,  we,  William  Thomeier  and  Andrew  M. 
Gundaker,  of  Meadville,  Crawford  County,  Pennsylvania,  do 
hereby  guarantee  to  the  Bartholomay  Brewery  Company,  of 
Rochester  N.  Y.  the  payment  of  any  and  all  indebtedness  or  lia- 
bility of  any  kind  which  said  company  now  holds  or  may  here- 
after hold  against  the  said  William  Thomeier,  and  all  renewals, 
and  all  such  liability  or  indebtedness  upon  this  guaranty,  is  how- 
ever limited  to  an  amount  not  to  exceed  five  hundred  dollars 
($500)  at  any  one  time. 

^^  This  £3  intended  as  a  continuing  security,  and  is  to  bind 
US  to  an  indebtedness  or  liability  accruing  from  time  to  time 
until  we  give,  or  either  of  us  gives,  written  notice  that  it  shall 
not  be  binding  for  further  indebtedness  or  liability. 
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"  Witness  our  hands  and  seals  this  8th  day  of  March,  A.  D. 
1892." 

Gundaker  alleges  that  the  contract  was  signed  first  and  at  his 
request  the  words  "  each  carload  to  be  paid  for  before  another 
is  sent "  were  inserted,  and  that  he  insisted  upon  this  insertion 
as  a  condition  before  he  would  sign  the  bond ;  that  he  then 
signed  the  bond,  but  it  will  be  observed  that  no  change  was 
made  in  that  instrument  as  to  the  amount  of  his  liability  which 
was  fixed  as  a  continuing  security  to  the  amount  of  $500,  and 
the  uncertainty  of  the  value  of  a  car  load  of  beer  was  the  disturb- 
ing element  that  led  to  the  litigation  in  the  court  below.  That 
Gundaker  knew  of  its  uncertainty  as  to  quantity  and  value  is 
apparent  from  the  testimony.  He  questioned  the  agent  of  the 
appellee  on  the  subject  who  told  him  it  might  be  $400,  more  or 
less.  With  this  information  before  him,  Gundaker  deliberately 
signed  the  bond  and  bound  himself  to  pay  any  indebtedness  of 
Thomeier  to  the  appellee  not  exceeding  $500.  Thomeier  failed 
in  business  and  became  insolvent;  Gundaker  tried  to  secure  him- 
self by  a  judgment  note  from  Thomeier  for  $500  and  the  assign- 
ment of  certain  book  accounts,  but  realized  but  little  therefrom. 
Suit  was  brought  on  the  bond  against  Thomeier  and  Gundaker. 
Gundaker  defended  on  the  ground  that  the  appellee  shipped  beer 
in  violation  of  the  stipulation  in  the  contract,  "  each  carload  to 
be  paid  for  before  another  ia  sent." 

In  connection  with  this  defense,  it  will  be  observed  from 
Gundaker's  own  testimony  that  six  months  after  the  execution 
of  the  bond  he  learned  that  Thomeier  was  indebted  for  beer 
shipped  in  the  sum  of  $900  (that  would  be  September  8, 1892), 
yet  he  gave  no  written  notice  as  required  in  the  bond  to  discon- 
tinue his  liability.  On  May  9, 1893,  he  wrote  the  following 
letter: 

"  Mbadvillb  Pa.  May  9  1893. 

"  The  Rochbstbe  Brbwino  Co.  Rochester,  N.  Y. 

^^ Gentlemen:  Yours  of  7th  at  hand  and  noted,  also  labels 
inclosed,  which  I  think  are  very  tasty,  and  will  add^  greatly  to 
the  appearance  of  the  bottles.  I  will  see  Mr.  T.  and  have  a 
talk  with  him  this  evening.  It  \a  true  as  you  state  he  has  not 
the  push  and  energy  that  a  man  in  this  particular  business 
should  have ;  however,  I  anticipate  a  better  trade  for  him  this 
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season.  We  commenced  on  the  building  and  are  pushing  it  as 
fast  as  possible.  When  Mr.  Stahl  comes  here  I  will  have  some 
suggestions  to  make  to  him  which  may  cost  you  a  barrel  or  less 
of  beer,  but  then  it  will  be  a  good  investment  for  you,  but  how- 
ever, will  leave  that  to  Mr.  Stahl's  own  good  judgment,  and 
you  can  rest  assured  that  I  will  use  every  effort  to  advance  the 
sale  of  your  goods  in  this  place. 

"  Yours  truly, 

"  A.  M.  GUNDAKBB. 

"P.  S.  Kind  regards  to  Mr.  Keiser.*' 

This  letter  is  a  direct  invitation  to  continue  the  delivery  of 
beer  to  Thomeier,  and  the  deliveries  continued  uninterrupted 
until  September  18, 1893,  when  the  account  was  closed  with  an 
undisputed  indebtedness  from  Thomeier  to  the  appellee  of 
W,919.50. 

Under  the  instructions  from  the  learned  trial  judge,  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  the  full  amount  of  the 
bond  with  interest. 

The  court  below,  Hendebson,  P.  J.,  charged  the  jury  in  part 
as  follows : 

Mr.  Thomeier,  then,  having  failed  to  pay  the  amount  of  his 
indebtedness  to  the  Bartholomay  Brewery  Company,  Mr.  Gun- 
daker  and  Mr.  Thomeier  became  liable  on  the  face  of  the  obliga- 
tion which  has  been  read  to  you  for  an  indebtedness  of  Mr. 
Thomeier  to  the  plaintiff  company  to  the  amount  of  $500.  [The 
paper  read  in  evidence  \b  an  undertaking  of  suretyship  on  the 
part  of  Mr.  Gundaker.]  [2]  He  agrees  to  be  responsible  for 
indebtedness  of  Mr.  Thomeier  to  the  Bartholomay  Brewery 
Company  to  an  amount  not  exceeding  $500.  If  the  indebtedness 
amounts  to  $500,  or  over,  he  would  be  liable  on  the  face  of  this 
obligation  signed  by  him  to  pay  the  sum  of  $500  if  Mr.  Thomeier 
Mled.  And  it  is  not  disputed  that  Mr.  Thomeier  became 
insolvent ;  that  his  property  was  sold  except  that  which  was 
incumbered  by  judgments  or  mort^ges  to  the  full  amount  of  its 
value ;  and  that  he  has  not  paid  any  of  this  bill  of  $1,900  to 
the  brewery  company  .... 

The  offer  of  the  defendant,  Mr.  Gundaker,  in  this  case  has 
already  l)een  indicated  to  you  in  the  testimony  of  Mr.  Gundaker 
referred  to.     The  apparent  effect  of  the  matter  to  which  he 
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refers,  if  it  were  shown  to  have  been  a  contract  at  the  time  tor 
which  he  was  a  party,  would  be  to  limit  his  liability  under  this 
undertaking  to  the  price  of  a  car  load  of  beer  instead  of  the  sum 
of  $500.  [Whether,  if  it  clearly  appeared  that  that  was  the 
statement  of  the  case  and  that  he  made  such  a  contract  with  the 
agent  of  the  brewery  company,  it  would  be  such  a  collateral 
undertaking  as  might  be  introduced  to  affect  his  liability  under 
the  contract  of  suretyship  offered  in  evidence,  it  is  not  now 
necessary  to  determine ;  for  I  am  clearly  of  the  opinion  under 
the  evidence  of  Mr.  Gundaker  himself  that  it  has  pot  been 
shown  by  such  clear,  precise  and  indubitable  evidence  as  the  law 
requires,  that  there  was  a  contemporaneous  parol  agreement 
entered  into  between  Mr.  Gundaker  and  the  plaintiff  company 
through  its  agent  at  the  time  the  contract  of  suretyship  was 
entered  into  as  would  make  it  permissible  for  Mr.  Gundaker  to 
prove  such  a  contract  for  the  purpose  of  affecting  his  liability 
under  the  contract  of  suretyship.  There  does  not  appear  to  the 
court  to  be  such  evidence  in  the  case  upon  that  point  as  would 
warrant  you  in  concluding  that  Mr.  Gundaker  is  for  that  reason 
released  from  his  liability  under  this  obligation  which  he  entered 
into  the  8th  day  of  March,  1892.]  [8] 

[If  you  are  therefore  satisfied  from  the  evidence  that  the 
beer  shipped  to  Mr.  Thomeier  was  beer  shipped  by  this  company 
under  this  contract  and  accepted  by  Mr.  Thomeier  without 
objection  or  complaint,  in  pursuance  of  the  contract  for  the  fur- 
nishing of  the  beer  by  the  Bartholomay  Brewery  Company,  the 
plaintiff  is  entitled  to  a  verdict  in  this  case  for  tiie  sum  of  $500, 
with  interest  from  the  time  when  this  action  was  commenced; 
that  would  be  interest  for  a  year.  If  you  have  any  doubt, 
gentlemen,  upon  the  subject  of  whether  the  beer  was  furnished 
under  this  contract  or  not,  it  would  be  your  privilege  to  con- 
sider that  question.  If  you  think  the  preponderance  of  the  evi- 
dence is  to  the  effect  that  the  beer  was  furnished  under  the 
contract  of  the  8th  of  March,  1892,  by  the  Bartholomay  Brew- 
ery Company,  and  that  it  was  furnished  from  their  Rochester 
Brewery  branch,  then  the  evidence  warrants  a  finding  of  a  ver- 
dict for  the  plaintiff  of  $530.  You  may  put  your  heads  together, 
gentlemen,  if  you  think  there  is  anything  for  discussion  in  the 
case  in  that  aspect  of  the  case. 
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(A  Juror  asks),  What  was  that  last  remark? 
'  By  the  Court :  If  you  are  not  satisfied  from  the  evidence 
Uiat  liie  beer  was  furnished  by  the  Bartholomay  Brewery  Com- 
pany in  accordance  with  the  contract  entered  into  between  it 
and  Mr.  Thomeier,  that  subject  is  for  your  consideration.  Mr. 
Thomeier,  however,  testifies  that  he  got  the  beer  under  this 
contract.  It  Was  billed  as  beer  from  the  Rochester  Brewing 
Company,  but  the  evidence  of  the  plaintiff  tends  to  show  that 
the  plaintiff  company  had  bought  the  Rochester  Brewing  Com- 
pany and  it  was  merely  billed,  as  a  matter  of  convenience  for 
their  own  accommodation,  as  the  Rochester  Brewing  Company. 
If  you  believe  the  evidence  offered  by  the  plaintiff  on  that  point 
and  the  statement  of  Mr.  Thomeier,  there  is  no  other  fact  in 
dispute  in  the  case  under  the  ruling  of  the  court.]  [4] 

PlaintifTs  point  referred  to  in  the  sixth  assignment  of  error 
had  been  lost  at  the  time  of  printing  the  paper-book  and  was 
not  filed  at  the  time  of  argument. 

Verdict  and  judgment  for  plaintiff  for  $530. 

Errors  assigned  were,  (1)  offer  of  evidence  quoted  in  opinion 
of  the  Superior  Court;  (2-4)  charge  of  the  court,  quoted  in 
brackets ;  (6)  answer  to  defendants'  first  point ;  (7)  the  court 
erred  in  directing  the  jury  to  find  for  the  plaintiff. 

ff.  J.  EumeSy  of  Humes  ^  Thomas^  for  appellants. 

J.  W.  Smithy  for  appellee. — The  contract  was  one  of  surety- 
ship :  Kramph  v.  Hatz,  52  Pa.  525 ;  9  Am.  &  Eng.  Ency.  of 
Law,  68 ;  Hall  v.  Farmer,  5  Denio,  487 ;  Allen  v.  Hubert,  49 
Pa.  259 ;  Marberger  v.  Potts,  16  Pa.  9 ;  Bentz'  Est.,  14  Phila. 
258;  Riddle  v.  Thompson,  104  Pa.  880. 

There  was  no  allegation  that  the  parol  agreement  proven  and 
claimed  to  modify  the  obligation  was  omitted  from  the  bond  by 
fraud,  accident  or  mistake.  It  was,  therefore,  clearly  insuffi- 
cient: StuU  V.  Thompson,  154  Pa.  48 ;  Irvin  v.  Irvin,  142  Pa. 
272 ;  Wodock  v.  Robinson,  148  Pa.  503 ;  Baer's  App.,  127  Pa. 
860 ;  Bank  v.  Hartman,  147  Pa.  558 ;  Cullmans  v.  Lindsey, 
114  Pa.  170 ;  PhiUips  v.  Meily,  106  Pa.  586  ;  Rowand  v.  Fm- 
ney,  96  Pa.  192 ;  Liggett  v.  Shira,  159  Pa.  350. 
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Opinion  by  Willabd,  J.,  July  16, 1896 : 

A  statement  of  the  facts  in  this  case  becomes  necessary  in 
order  to  show  what  was  before  the  court  below  and  what  is  here 
presented. 

(The  court  here  recited  the  facts  as  set  out  in  the  statement 
of  facts.) 

Seven  assignments  of  error  appear  upon  this  record  which 
will  be  disposed  of  in  their  order.  The  appellant  offered  to 
prove  that  Gundaker,  about  six  months  after  the  execution  of 
the  bond,  when  Thomeier  owed  8900,  told  the  agent  of  the  ap- 
pellee that  he  would  give  him  notice  to  terminate  his  liability 
on  the  bond ;  that  the  agent  repUed  that  if  he  would  not  do  so, 
he  would  reduce  the  liability  to  a  single  car  of  beer,  to  be  fol- 
lowed by  evidence  that  this  was  not  done.  The  offer  was 
properly  rejected  on  the  ground  of  immateriality.  The  parties 
had  agreed  in  the  bond  that  the  liability  could  be  terminated 
by  notice  from  either  in  writing,  and  there  was  no  offer  to  show 
that  the  agent  had  any  authority  to  waive  the  written  notice 
required,  nor  did  the  offer  designate  how  much  a  car  of  beer 
was  worth,  whether  more  or  less  than  $500. 

That  the  undertaking  was  one  of  suretyship  on  the  part  of 
Gimdaker  was  correctiy  ruled  by  the  trial  judge  in  his  charge 
to  the  jury.  It  was  so  admitted  by  the  appellant's  counsel  on 
the  trial.  Upon  the  face  of  the  instrument  it  is  an  undertaking 
by  both  obligors  to  pay  any  existing  or  future  indebtedness  of 
Thomeier  to  the  appellee,  not  exceeding  $500,  and  suit  could 
be  brought  and  maintained  against  both  without  first  proceed- 
ing against  and  exhausting  the  property  of  Thomeier,  and  from 
the  evidence  it  is  apparent  that  he  had  none  to  exhaust.  The 
instruction  was  correct:  Kramph's  Exrs.  v.  Hatz's  Exrs.,  52 
Pa.  525 ;  Allen  v.  Hubert,  49  Pa.  259 ;  Marberger  v.  Potts,  16 
Pa.  9 ;  Riddle  v.  Thompson,  104  Pa.  330. 

The  third  assignment  of  error  raises  the  important  question 
in  the  case.  Gundaker  alleges  that  at  the  time  he  signed  the 
bond,  it  was  agreed  by  parol  between  himself  and  the  agent  of 
the  appellee  that  each  car  load  of  beer  should  be  paid  for  before 
another  was  shipped,  and  that  a  car  load  should  not  exceed  $400 
in  value ;  that  this  part  of  the  agreement  was  violated  by  the 
appellee.  The  object  of  this  testimony  was  admittedly  to  change 
the  terms  of  the  bond  by  parol.    It  was  admitted  by  the  court, 
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and  after  the  testimony  was  all  in  the  court  told  the  jury  in  his 
charge,  "  I  am  clearly  of  the  opinion  under  the  evidence  of  Mr. 
Gundaker  himself  that  it  has  not  been  shown  by  such  clear, 
precise  and  indubitable  evidence  as  the  law  requires,  that  there 
was  a  contemporaneous  parol  agreement  entered  into  between 
Mr.  Gundaker  and  the  plaintiff  company  through  its  agent  at 
the  time  the  contract  of  suretyship  was  entered  into  as  would 
make  it  permissible  for  Mr.  Gundaker  to  prove  such  a  contract 
for  the  purpose  of  affecting  his  liability  under  the  contract  of 
suretyship.  There  does  not  appear  to  the  court  to  be  such  evi- 
dence in  the  case  upon  that  point  as  would  warrant  you  in  con- 
eluding  that  Mr.  Gundaker  is  for  that  reason  released  from  his 
liability  under  this  obligation  which  he  entered  into  the  8th 
day  of  March,  1892."  In  this  instruction  we  think  the  court 
clearly  right.  The  written  instrument  sought  to  be  changed 
was  the  bond  upon  which  Gundaker  was  to  continue  as  surety 
until  such  time  as  he  gave  written  notice  of  his  withdrawal. 
His  testimony  on  the  subject  is  here  inserted. 

Q.  What  took  place  between  you  and  Mr.  Stahl  concerning 
this  bond,  and  what  induced  you  to  sign  it  ?  A.  Mr.  Stahl  told 
me  it  would  require  a  bond  of  some  kind,  and  he  says  me  being 
the  executor  of  the  estate  he  though  it  would  be  proper  for  me 
to  sign  that  bond ;  and  I  told  him  I  would  under  conditions. 
I  asked  how  much  of  a  bond  they  required,  and  he  said  they 
would  require  a  $500  bond.  And  I  suggested  this  contract, 
that  if  they  hold  Mr.  Thomeier  down  to  one  car  load  of  beer,  in 
case  he  should  not  pay  for  that  beer  there  would  be  enough  left 
of  the  paraphernalia  and  bottling  machinery  that  I  could  re- 
cover that  and  I  could  save  myself.  And  he  said  if  I  would 
sign  the  bond  he  would  draw  that  contract  to  that  effect,  and 
I  had  him  put  in  that  clause.  Q.  What  did  he  say  was  the 
cost  of  a  car  load  of  beer  ? 

Mr.  Smith  objects. 

By  the  Court :  Yes,  I  think  that  is  in  the  same  line. 

A.  He  said  that  it  never  exceeded  $400.  Said  that  as  a  rule 
it  was  under,  said  it  hardly  ever  exceeded  $400. 

It  will  be  observed  that  this  testimony  refers  specifically  to 

the  character  of  the  written  contract  between  the  appellee  and 

Thomeier,  which  contract  was  by  its  terms  for  only  one  year  and 

expired  on  the  8th  day  of  March,  1893 ;  that  after  the  expira- 

VoL.  n— 23 


Digitized  by  VjOOQ  IC 


854      BREWERY  CO.  v.  THOMEIER  et  al.,  Appellants. 

Opinion  of  the  Court.  [2  Super.  Ct. 

(don  of  the  contract  beer  was  delivered  to  Thomeier  by  the 
appellee  amounting  to  $3,476. 

The  bond  in  no  way  refers  to  the  contract,  and  after  the 
expiration  of  the  contract  Gundaker  gave  no  written  notice  of 
his  intention  to  withdraw  from  the  bond,  and  afterwards  ac- 
knowledged his  liability  for  $500,  and  promised  to  pay  it  and 
asked  for  time  in  which  to  do  so.  And  further,  two  months 
after  the  expiration  of  the  contract  between  the  appellee  and 
Thomeier,  he  wrote  the  letter  of  May  9,  1893,  hereinbefore 
quoted,  soliciting  a  continuance  of  the  relations  between  the 
appellee  and  Thomeier. 

The  allegations  of  Gundaker  are  unsupported  by  the  testi- 
mony of  any  other  witness.  Thomeier  is  not  questioned  when 
on  the  stand  as  to  what  took  place  when  the  bond  was  executed, 
and  no  circumstance  corroborates  the  theory  that  the  bond 
means  that  it  was  conditioned  for  the  payment  of  a  car  load  of 
beer,  instead  of  the  sum  of  $500  as  clearly  expressed  in  the  in- 
strument itself. 

Under  this  testimony  no  chancellor  would  reform  this  bond. 
There  was  no  allegation  of  fraud,  accident  or  mistake,  and  the 
judge  was  right  in  excluding  the  testimony  from  the  considera- 
tion of  the  jury :  Rowland  v.  Finney  et  Ux.,  96  Pa.  192 ;  Phil- 
lips V.  Meily,  106  Pa.  536 ;  Cullmans  v.  Lindsay,  114  Pa.  170, 
citing  Spencer  v.  Colt,  89  Pa.  314 ;  Baer's  App.,  127  Pa.  360 ; 
Irvin  V.  Irvin,  142  Pa.  272 ;  Bank  v.  Hartman,  147  Pa.  558 ; 
Woodcock  V.  Robinson,  148  Pa.  503 ;  StuU  et  al.  v.  Thompson, 
154  Pa.  43. 

It  \b  immaterial  that  the  beer  was  shipped  and  billed  for  con- 
venience in  the  name  of  the  Rochester  Brewing  Company.  The 
evidence  was  conclusive  that  it  belonged  to  tie  appellee,  with 
whom  l^e  contract  was  made. 

The  sixth  assignment  we  cannot  consider  as  the  point  in- 
volved ia  not  before  us. 

The  court  did  not  direct  the  jury  to  find  for  the  plaintiff  as 
alleged  in  the  seventh  assignment.  The  charge  as  a  whole  was 
correct  and  not  more  favorable  to  the  plaintiff  than  was  war- 
ranted by  the  circumstances  of  the  case. 

The  specifications  of  error  are  all  overruled  and  the  judgment 
is  affirmed. 
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Amiel  S.  Pf eif er  and  George  J.  Kaufman,  Partners,  doing 
Business  as  Pfeif er  &  Kaufman,  Appellants,  v.  Fred 
Rahiser. 

Equity — Injunction — Restraint  of  trade. 

Contracts  in  restraint  of  trade  are  not  favored  by  the  law  and,  although 
they  will  be  enforced,  the  proof  of  the  making  of  them  must  be  clear 
and  indubitable  before  an  injunction  will  be  issued  to  restrain  a  party 
from  engaging  in  business. 

Equity  practice — Finding  of  fatUs^Equity  rules. 

Where  the  court  in  the  decree  dismissing  a  bill  in  equity  to  restrain  a 
defendant  from  engaging  in  business  in  a  certain  town  and  neighborhood 
finds  that  the  weight  of  the  evidence  does  not  establish  the  contract  not 
to  engage  in  said  business,  such  finding  of  fact  though  embodied  in  the 
decree  is  a  substantial  compliance  with  the  equity  rules  of  the  Supreme 
Court. 

Weight  of  testimony— Dismissal  of  hill. 

In  a  bill  to  restrain  defendant  from  engaging  in  business  in  a  certain 
town  and  neighborhood,  the  evidence  of  the  two  plaintiffs  of  defendant's 
statement,  relied  on  by  them  as  a  contract  not  to  engage  in  business,  was 
consistent  with  a  then  existing  purpose,  rather  than  a  positive  contract, 
not  to  do  so ;  they  were  directly  contradicted  by  the  answer,  by  the  testi- 
mony of  defendant  and  by  two  disinterested  witnesses,  one  called  by  them 
and  one  called  by  the  defendant.  Eeld^  that  the  finding  of  the  court 
against  the  contract  relied  on  was  in  accord  with  the  testimony  and  that 
it  was  not  error  to  dismiss  the  bill. 

Argued  May  11,  1896.  Appeal,  No.  6,  April  T.,  1896,  by 
plaintiffs,  from  decree  of  C.  P.  Butler  Co.,  Sept.  T.,  1895,  No.  8, 
dismissing  bill  in  equity  against  defendant.  Before  Rice,  P.  J., 
WnJiABD,  WiCKHAM,  Rbbdbe,  Oelady  and  Smith,  J  J.  Af- 
firmed. 

Bill  in  equity  by  plaintiffs  in  which  they  prayed  the  follow- 
ing relief : 

1st.  That  the  defendant  be  perpetually  enjoined  and  re- 
strained from  engaging  in  the  business  of  drilling  water  wells, 
directly  or  indirectly,  within  the  borough  of  Evansburg  afore- 
said, or  in  the  neighborhood  thereof. 

2d.  That  an  account  be  taken  of  the  damages  plaintifb  hav^ 
sustained  by  reason  of  defendant's  violation  of  his  contract 
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aforesaid,  and  that  the  defendant  be  decreed  to  pay  l^e  amount 
of  said  damages  to  plaintiffs  when  the  same  is  ascertained. 

8d.  Such  equitable  relief  as  the  circumstances  of  the  case 
require  and  which  to  justice  and  equity  appertain. 

4th.  That  the  defendant  be  decreed  to  pay  the  costs  of  this 
proceeding. 

PlaintifiEs  alleged  purchase  of  well  drilling  machinery  from 
defendant  for  $550  upon  liie  express  agreement  and  undertak- 
ing on  the  part  of  the  defendant  that  he  would  not  engage  in 
the  business  of  drilling  water  wells  in  the  borough  of  Evans- 
burg,  Butler  county,  or  in  the  neighborhood  thereof.  The 
whole  transaction  was  verbal. 

The  facts  are  sufl&ciently  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  below,  Greer,  P.  J.,  issued  the  following  decree : 
July  15,  1895,  case  called,  witnesses  sworn  and  examined 
in  open  court.  Held  for  consideration,  July  18,  1895.  The 
weight  of  evidence  in  this  case  does  not  establish  the  contract 
alleged  by  the  plaintiffs  in  their  bill,  to  wit :  That  the  defend- 
ant promised  and  agreed  not  to  engage  in  the  business  of 
drilling  water  wells  in  the  borough  of  Evansburg  or  in  the 
neighborhood  thereof.  Therefore  the  bill  is  dismissed  at  the 
cost  of  the  plaintiffs. 

Urror  assigned  was,  among  others,  dismissing  plaintiff's  bill. 

W.  H.  LvAk^  for  appellants. — ^The  decree  of  tiie  court  below 
is  a  mere  matter  of  deduction  or  inference  on  the  evidence  with- 
out detailing  the  processes  by  which  it  is  reached,  and  is  not 
entitled,  therefore,  to  the  weight  or  force  which  it  would  other- 
wise possess.  This  court  \&  as  competent  to  make  these  deduc- 
tions or  draw  these  inferences  as  the  court  below :  Phillip's  App., 
68  Pa.  130 ;  Sproull's  App.,  71  Pa.  137 ;  Worrall's  App.,  110 
Pa.  859;  Cake's  App.,  110  Pa.  65;  Hindman's  App.,  85  Pa. 
466 ;  Milligan's  App.,  97  Pa.  525 ;  Sweatman's  App.,  150  Pa. 
869  ;  Dyer's  App.,  107  Pa.  446 ;  Mortland  v.  Morthmd!,  151  Pa. 
593;  Miller's  App.,  102  Pa.  544.  Good  faith  requires  of  a 
party  who  has  sold  the  good  will  of  his  business  that  he  should 
do  nothing  which  tends  to  deprive  the  purchaser  of  its  benefits 
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and  advantages :  Hall's  App.,  60  Pa.  458 ;  Dwight  v.  Hamilton, 
118  Mass.  175 ;  Angler  v.  Webber,  14  Allen,  211 ;  Warren  v. 
Jones,  61  Me.  146.  The  witnesses  for  defendant  admitted  they 
did  not  hear  the  entire  conversations.  This  is  negative  testi- 
mony :  Urias  v.  Railroad  Co.,  152  Pa.  326. 

S.  F.  Bowser^with.  him  A,  L.  Bowser^  for  appellee. — The  an- 
swer is  responsive  to  the  bill.  Plaintiffs  must  corroborate  it 
outside  of  themselves:  Reed's  App.,  7  Atl.  Rep.  174;  Camp- 
bell's Ext.  v.  Patterson,  95  Pa.  447.  The  findings  of  the  court 
below  will  not  be  set  aside  except  for  clear  error :  Bugbee's 
App.,  110  Pa.  881 ;  Kutz's  App.,  100  Pa.  75 ;  Kisor's  App.,  62 
Pa.  428 ;  Stocker  v.  Hutter,  184  Pa.  19 ;  Weaver's  App.,  12 
Atl.  Rep.  812 ;  Borough's  App.,  6  Cent  Rep.  142. 

Opinion  by  Rebdee,  J.,  July  16, 1896  : 

The  only  question  in  this  case  is  one  of  fact  and  not  of  law. 
The  court  below  found  that  the  existence  of  the  contract  upon 
which  the  prayer  for  the  injunction  in  the  plaintiff's  bill  was 
predicated  is  not  sustained  by  the  evidence.  As  this  was  the 
only  question  of  fact  at  issue  upon  the  pleadings,  the  finding  of 
fact,  though  embodied  in  the  decree  of  the  court  below,  is  a 
substantial  compliance  with  the  equity  rules  of  the  Supreme 
Court,  and  the  well  established  rule  that  a  finding  of  fact  in  the 
court  below  will  not  be  disturbed  upon  appeal  except  for  plain 
error  applies :  Vide  Kisor's  App.,  62  Pa.  428 ;  Stocker  v.  Hutter, 
184  Pa.  19 ;  Bugbee's  App.,  110  Pa.  881 ;  Kutz's  App.,  100  Pa. 
76;  Sproull's  App.,  71  Pa.  187. 

If  we  should  however  consider  this  question  as  if  it  were  pre- 
sented to  us  for  primary  determination  without  being  controlled 
by  the  action  of  the  court  below  as  to  its  findings  of  fact,  and 
should  yield  to  the  appellant  all  that  he  contends  for  as  to  the 
action  of  this  court  in  this  regard,  we  should  be  impelled  to  the 
same  conclusion  upon  the  testimony  in  this  case  as  that  arrived 
at  in  the  court  below.  The  only  question  of  fact  is,  did  the 
defendant  agree  when  he  sold  his  well  boring  machine  to  the 
plaintiff  not  to  operate  with  a  similar  machine  in  boring  wells 
in  Evans  city  and  its  vicinity.  The  bill  alleges  that  he  did. 
The  answer  denies  it.  The  two  members  of  the  partnership  tes- 
tify to  that  fact,  the  defendant  denies  it.    The  statement  as 
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testified  to  by  both  the  plaintiffs  was  a  vague,  indefinite,  oral 
one,  "  not  to  buy  another  machine,  I  will  do  that,  you  can  take 
my  word  for  that."  They  are  corroborated  by  two  other  wit- 
nesses, one  the  brother  of  one  of  the  plaintiffs,  who  says  that 
Amiel  Pfeif er  said  to  the  defendant,  "  I  wouldn't  buy  this  ma- 
chine if  I  knew  you  were  going  to  buy  another."  The  defend- 
ant said,  "  You  can  take  my  word  for  it  I  am  not  going  to  buy 
another  machine."  Jacob  Rape  testifies  that  Pfeif  er  and  Rahiser 
met  in  his  presence  and  the  former  said  to  the  latter,  ^^  I  hear 
you  are  getting  another  drilling  machine,"  to  which  Rahiser 
said,  "  Yes."  Pfeifer  says,  "  That  was  not  in  your  contract." 
Rahiser  says,  ^^  I  know  it  was  not,  but  if  I  do  get  a  machine  I 
will  not  bother  you  people,  I  will  go  out  of  the  neighborhood." 
It  may  well  be  doubted,  if  this  testimony  stood  al(Hie  without 
contradiction,  whether  it  is  proof  of  a  contract  on  the  part  of 
Rahiser  not  to  continue  in  the  business  of  boring  wells  so  as  to 
conform  to  the  rule  of  law  that  the  proof  to  warrant  the  issu- 
ance of  an  injunction  to  restrain  another  from  engaging  in  busi- 
ness must  be  "  clear  and  indubitable."  Isn't  it  entirely  consistent 
with  an  expression  of  a  then  existing  purpose  only  and  not  a 
positive  contract  not  to  do  so?  But  it  is  imnecessary  to  con- 
sider this  phase  of  the  question  further,  for  the  testimony  of  Uie 
plaintiff  is  met  by  the  evidence  of  two  disinterested  witnesses 
besides  the  defendant  himself  directly  contradictory  of  it,  one 
of  them  a  witness  called  by  the  plaintiff  and  one  by  the  defend- 
ant. O.  L.  Sulton  says  he  was  by  when  the  conversation  testi- 
fied to  by  the  two  plaintiffs  with  the  defendant  took  place,  and 
his  statement  as  to  the  contract  for  the  sale  of  the  machine  con- 
tradicts the  testimony  of  both  the  witnesses.  The  testimony 
of  Joseph  Rahiser,  who  was  pi'esent  also  at  the  time  the  conver- 
sation is  alleged  to  have  taken  place,  also  contradicts  the  testi- 
mony of  the  two  plaintiffs  in  regard  to  any  such  contract  as  that 
upon  which  they  seek  to  rest  this  injunction.  The  law  does 
not  favor  contracts  of  this  character,  as  being  in  restraint  of 
trade ;  they  are  not  in  accord  with  public  policy.  But  where 
they  are  entered  into  the  courts  wiU  enforce  them,  but  the  proof 
of  the  making  must  be  clear  and  indubitable.  The  finding  of 
fact  by  the  court  below  is  therefore  in  accord  with  the  testimony 
in  the  case  and  the  decree  was  properly  entered. 
Decree  affirmed  at  the  cost  of  the  appellant. 
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A.  W.  Galbraith  v.  Philadelphia  Company,  Appellant. 

Eminent  domain— Measure  of  damages— Expert  testimony. 

The  measure  of  damages  for  land  taken  under  the  power  of  eminent 
domain  is  the  difference  in  value  of  the  entire  propeity  or  tract  as  a 
Avhole  unaffected  as  it  was  before  the  taking,  and  as  it  is  affected  after  the 
taking. 

Expert  testimony  is  not  necossaiy  to  determine  the  value  of  the  prop- 
erty. All  persons  familiar  with  the  propeity  who  have  formed  an  opinion 
are  competent  to  testify  as  to  its  value. 

An  essential  test  of  the  competency  of  witnesses  called  to  give  an  opin- 
ion in  respect  to  the  market  value  of  land  in  condemnation  proceedings 
is  that  they  should  affiimatively  appear  to  have  actual  personal  knowledge 
of  the  facts  affecting  the  subject-matter  of  the  inquiry.  Such  witnesses 
should  have  a  sufficient  knowledge  of  the  market  value  of  the  land,  esti- 
mated upon  a  fair  cx>nsideration  of  the  land,  the  extent  and  conditions  of 
its  improvements,  its  quantity  and  productive  qualities,  and  the  uses  to 
which  it  may  reasonably  be  applied,  taken  with  the  genei*al  selling  price 
of  lands  in  the  neighborhood  at  the  time. 

In  an  action  to  recover  damages  for  laying  a  pipe  line  the  owner  of  the 
land  who  had  lived  upon  it  for  ten  or  eleven  years  is  a  competent  witness 
as  to  the  extent  and  amount  of  the  damage,  and  he  may  state  that  the  land 
was  ripe  or  right  for  building  purposes. 

A  witness  who  had  lived  for  fifty-one  years  within  half  a  mile  of  the 
property  under  which  a  pipe  line  was  laid,  was  well  acquainted  with  the 
land,  knew  of  the  construction  of  the  pipe  line,  and  knew  of  sales  of 
lands  in  the  neighborhood,  is  a  competent  witness  as  to  the  value  of  the 
land. 

In  an  action  to  recover  damages  for  injuries  caused  by  the  construction 
of  a  pipe  line,  a  witness  may  testify  as  to  ridges  and  depressions  left  on 
the  property  in  the  constiniction  of  the  pipe  line. 

A  witness  who  states  that  he  had  lived  for  four  years  within  half  a  mile 
of  lands  under  which  a  pipe  line  was  laid,  but  that  he  had  no  knowledge 
of  sales  of  lands  in  the  neighborhood,  is  not  a  competent  witness  to  ex- 
press an  opinion  as  to  the  value  of  the  land,  or  as  to  the  amount  of  dam- 
ages caused  by  the  construction  of  the  pipe  line. 

A  witness  in  condemnation  proceedings  who  testified  that  he  had  as 
good  an  idea  of  land  in  the  county  as  the  general  farmer,  and  that  he  had 
examined  the  land  as  a  viewer,  is  competent  to  testify  as  to  the  value  of 
the  laud. 

Where,  on  the  trial  of  an  action  to  recover  damages  for  land  under  which 
a  pipe  line  was  laid,  one  of  the  viewers  is  called  as  a  witness  for  plaintiff, 
and  in  answer  to  a  question  as  to  his  opinion  of  the  value  of  the  land, 
states  the  amount  which  he  had  fixed  upon  when  acting  as  a  viewer,  his 
answer  is  not  responsive  to  the  question,  and  the  defendant  would  have  a 
right  to  have  his  testimony  stricken  out. 
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The  Superior  Court  will  not  consider  an  assignment  of  error  based  upon 
the  admission  of  testimony,  where  the  record  shows  that  there  was  no 
objection  or  exception  taken  to  the  ruling  of  the  court  below. 

In  an  action  to  recover  damages  for  injuiles  to  land  caused  by  the  con- 
struction of  a  pipe  line,  it  is  proper  to  exclude  the  evidence  of  an  expert 
witness  called  for  the  purpose  of  showing  the  probable  lasting  qualities  of 
the  gas  fields  in  the  county  where  the  land  is  situated,  where  there  is  no 
offer  to  show  how  the  witness  proposed  to  demonstrate  the  truth  of  his 
theory. 

Where  a  trial  judge  materially  misstates  the  testimony  of  witnesses  the 
judgment  will  be  reversed.  It  is  incumbent  upon  the  judge  to  exercise 
the  greatest  cai*e  and  anlve  at  substantial  accuracy  in  his  comments  on 
the  testimony  before  the  juiy . 

Argued  May  11, 1896.  Appeal,  No.  9,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  Sept.  T., 
1894,  No.  35,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  WiL- 
LABD,  WiCKHAM,  Reedeb,  Orlady  and  Smith,  J  J.    Reversed. 

Appeal  from  award  of  viewers.    Before  Raybubk,  P.  J. 

At  the  trial  it  appeared  that  this  was  a  proceeding  to  recover 
damages  for  injuries  to  land  caused  by  the  construction  of  a 
pipe  line.  The  plaintiff  testified  that  he  had  lived  upon  the 
land  for  ten  or  eleven  years.  He  explained  to  the  jury  the 
quality  of  the  land,  the  structures  upon  it  and  the  character  of 
the  work  of  the  defendant  in  laying  its  pipe  line.  He  also  tes- 
tified as  to  the  condition  of  the  ground  as  it  was  left  after  the 
completion  of  the  work.    He  was  finally  asked  this  question : 

Q.  What  was  the  value  of  your  farm  there  before  this  gas 
line  went  through  it? 

Mr.  Buflftngton :  That  is  objected  to,  the  witness  not  having 
shown  himself  competent  to  answer  the  question. 

The  Court:  He  has  testified  he  is  the  owner  of  the  property. 
We  will  overrule  the  objection  and  give  you  an  exception  and 
sealed  bill.  [1] 

The  witness  testified  that  the  construction  of  the  line  made  a 
difference  of  $1,000  in  the  value  of  his  farm. 

Plaintiff  further  testified  as  follows : 

Q.  Mr.  Galbraith,  how  is  the  land  through  which  this  pipe 
line  runs  suited  for  building  purposes — that  is,  for  laying  out  in 
lots? 

Mr.  Buffington :  The  question  is  objected  to  as  irrelevant. 
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The  Court:  Yes. 

Mr.  Patton :  You  can  state  if  this  farm  is  ripe  for  building 
purposes. 

Mr.  Buffington :  The  question  is  objected  to  as  incompetent. 

The  Court :  We  will  overrule  the  exception  and  give  you  an 
exception  and  sealed  bill.  [2] 

Joseph  Atkinson,  a  witness  for  plaintiff,  testilBed  that  he  lived 
for  fifty-one  years  within  half  a  mile  of  the  plaintiff's  land.  He 
testified  as  to  ridges  and  depressions  on  the  land  after  the  con- 
struction of  the  pipe  line.  He  also  knew  of  sales  of  land  made 
in  the  neighborhood.    He  was  finally  asked  this  question : 

Q.  Have  you  taken  into  consideration  the  actual  damage 
done  to  the  surface  in  the  construction  of  this  line,  including 
the  injury  to  the  fences  and  trees  and  the  depreciation  of  the 
value  of  the  farm  as  a  whole  by  the  entry  and  appropriation  of 
Mr.  Galbraith's  land  by  this  gas  company, — what  would  you  say 
the  damage  would  be  ? 

Mr.  Buflangton :  That  question  is  objected  to  as  incompetent. 
The  witness  not  having  shown  sufficient  knowledge  to  answer 
the  question. 

The  Court:  We  will  overrule  the  objection  and  give  you  an 
exception  and  sealed  bill.  [3] 

A.  Why,  if  the  property  was  ray  own  I  would  not  take  $1,500 
and  have  that  there  and  have  it  in  the  shape  it  is  in  and  keep 
it  there,  that  is  the  condition  the  line  is  in,  the  condition  of  the 
buildings. 

David  Wallace,  a  witness  for  the  plaintiff,  testified  as  follows : 

Q.  Now  you  can  state,  Mr.  Wallace,  what  the  condition  of  it 
is  as  to  ridges  and  depressions. 

Mr.  Buffington :  That  is  objected  to. 

The  Court :  We  think  that  is  a  little  far  distant  from  the 
time  the  trench  had  been  dug  and  filled  up. 

Mr.  Patton :  We  offer  to  follow  it  by  testimony  of  Mr.  Gal- 
braith  that  he  has  not  interfered  with  the  route  of  the  line  since, 
that  it  has  not  been  interfered  with  by  any  person  since. 

Mr.  Buffington :  Tliat  is  objected  to. 

The  Court:  We  will  overrule  the  objection  and  give  you  an 
exception  and  sealed  bill.  [4] 

Mr.  Patton :  You  can  state  how  the  place  is  as  to  depressions 
and  ridges. 
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A.  Well,  a  proportion  of  the  land  is  in  ridges,  and  tlien  there 
are  places  where  it  is  kind  of  sunk  low,  you  know. 

Robert  Miller,  a  witness  for  the  plaintiff,  was  permitted  under 
objection  and  exception  to  testify  as  to  the  value  of  the  land. 
The  substance  of  Miller's  testimony  is  stated  in  the  opinion  of 
the  Superior  Court.  [5] 

Under  objection  and  exception  the  testimony  of  L.  W.  Patter- 
son was  admitted  as  to  the  value  of  the  land.  [6] 

When  Thomas  Patterson,  a  witness  for  plaintiff,  was  on  the 
stand,  he  testified  that  he  lived  about  a  mile  and  a  half  from  the 
land,  and  knew  it  nearly  all  his  life.  He  stated  that  he  knew 
the  general  value  of  the  land  as  well  as  any  other  property.  He 
was  finally  asked  this  question : 

Q.  Now,  I  wish  you  would  state  what  was  the  actual  damage 
done  to  the  surface  of  this  land  of  Mr.  Galbraith's  in  the  con- 
structing of  the  line,  including  the  injury  to  fences  and  the 
depreciation  of  the  value  of  the  farm  as  a  whole  by  the  entry 
and  appropriation  of  this  strip  of  land  through  this  farm. 

Mr.  Bufi&ngton :  The  same  objection  to  the  same  question  to 
the  last  witness. 

The  Court:  The  same  ruling.  [7] 

Mr.  Patton :  What  would  you  fix  the  damages  ? 

A.  Well,  if  I  was  going  to  buy  the  land  I  could  fix  the  dam- 
age ;  I  would  make  at  least  $1,500. 

Wlien  Thomas  Montgomery,  a  witness  for  plaintiff,  was  on 
the  stand  he  was  asked  this  question : 

Q.  Mr.  Montgomery,  you  have  been  a  farmer  in  this  county? 
A.  I  have  been  from  my  childhood.  Q,  You  have  owned  a 
good  deal  of  land  in  Armstrong  county  ?  A.  I  have  had  several 
pieces.  Q.  Did  you  at  any  time  make  a  visit  to  this  land  in  dis- 
pute ?  Did  you  at  any  time  go  over  this  land  where  this  pipe 
line  goes  through  ?  A.  Yes,  sir,  I  went  there  by  order  of  court 
as  a  viewer.  Q.  Did  you  make  an  examination  of  the  land 
down  there  ?  A.  We  looked  over  the  land  when  the  line  went 
through,  not  over  the  whole  farm.  Q.  But  you  looked  through 
it  when  the  line  went  through?  A.  Yes,  sir,  went  over  the 
ground.  Q.  Are  you  acquainted  with  the  value  of  land  in  Arm- 
strong county?  A.  Well,  that  is  most  too  much ;  I  have  been 
about  as  much  as  many  people ;  it  is  pretty  hard  for  a  man  to  be 
acquainted  with  the  value  of  all  the  land  in  the  county.    Q.  You 
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have  a  general  idea  of  the  market  value  of  land?  A.  I  think 
as  good  as  the  general  fanner.  Q.  Now,  will  you  state  what  in 
your  opinion  was  the  injury  done  to  Mr.  Galbraith's  land  by 
the  depreciation  of  its  value,  of  the  farm  as  a  whole,  by  this  pipe 
line  running  through  it?  A.  We  made  a  written  report  of 
that 

Mr.  Buflftngton :  We  object  to  the  question  as  incompetent 
and  irrelevant ;  the  witness  has  not  shown  sufficient  knowledge 
to  justify  his  answering  the  question  proposed. 

The  Court :  We  will  overrule  the  objection  and  give  you  an 
exception  and  sealed  bill.  [8] 

Mr.  Buflfington :  Aside  from  the  question  he  should  be  directed 
by  the  court  to  give  his  answer  unbiased  by  any  influence  that 
rests  in  his  mind  from  the  view. 

The  Court:  We  will  instruct  the  witness  as  you  request. 
Mr.  Montgomery,  you  have  been  asked  the  question  in  reference 
to  the  damage  sustained  by  Mr.  Galbraith's  property  on  account 
of  the  pipe  line  passing  through  it.  Now,  we  have  been  re- 
quested by  counsel  for  the  defense  here  to  instruct  you  that  in 
giving  your  answer  you  are  not  to  be  influenced  in  any  way  by 
the  influence  brought  upon  you  or  by  any  of  the  viewers  or  that 
occurred  in  your  deliberations  in  the  view. 

Mr.  Patton :  Now,  just  state  what  Mr.  Galbraith's*  damage 
was  there,  in  your  opinion. 

A.  Why,  my  opinion  is  that  I  made  it  $500,  that  is  my  best 
recollection  and  I  won't  be  sure  without  having  the  paper 
whether  I  made  that  for  running  from  the  bend  from  the  tow 
path  through  the  farm,  or  whether  that  was  through  the  farm 
and  the  part  on  the  tow  path  separate.  I  could  not  answer  that ; 
I  had  thought  they  left  a  very  dirty,  mean  job,  and  they  ought 
to  pay  for  it ;  if  they  had  cleaned  up  the  work  and  left  it  decent 
I  beUeve  I  would  not  have  made  it  so  heavy. 

Phillip  A.  Lloyd,  a  witness  for  defendtuit,  was  asked  these 
questions : 

Q.  How  long  have  you  been  in  the  gas  business  ?  A.  Ever 
since  the  Philadelphia  Company  started,  eleven  years  ago. 
Q.  What  has  been  your  business  with  regard  to  pipe  lines  ? 
A.  The  first  year  or  two  I  laid  the  biggest  lines  to  Murrays- 
ville ;  since  then  right  of  way  and  claim  agent.  Q.  Have  you 
been  actively  in  the  field  during  the  eleven  years  ?    A.  Contin- 
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uously.  Q.  Going  almost  all  the  time?  A.  In  all  counties 
contiguous  to  Allegheny.  Q.  You  have  attended  the  settle- 
ment of  claims  for  the  company  ?  A.  Yes,  sir.  Q.  Have  come 
in  contact  with  farmers  and  farms  all  along  the  line,  building 
lots  and  everything?  A.  Between  eight  and  nine  hundred  of 
them.  Q.  Are  you  familiar  with  the  character  of  gas  as  to  its 
lasting  qualities  in  the  field,  what  is  the  duration  of  gas  fields? 
A.  Some  fields  hold  out  longer  than  others.  Q.  Are  you  famil- 
iar with  them?  A.  Yes,  sir,  I  am  familiar  with  them.  Q.  Just 
state  what  the  character  of  the  fields  are. 

Mr.  Patton :  What  is  the  object  of  that? 

Mr.  Buffington :  We  want  to  show  the  probable  lasting  qual- 
ities of  the  Armstrong  county  field  for  which  this  pipe  line  was 
constructed. 

Mr.  Patton :  It  is  objected  to  as  incompetent  and  irrelevant 
and  too  indefinite. 

The  Court :  If  you  can  put  a  specific  time  on  it  which  you 
use  it  we  will  let  you  show  that. 

Mr.  Buffington :  As  an  estimate  for  the  jury,  as  a  basis.  We 
propose  to  prove  by  Mr.  Lloyd  as  an  expert,  the  probable  time 
which  this  easement  will  be  used  by  the  company. 

Mr.  Patton :  It  is  objected  to  as  incompetent  and  irrelevant 
and  too  indefinite. 

The  Court :  We  will  sustain  the  objection  and  give  an  excep- 
tion and  sealed  bill.  [11] 

The  court  charged  in  part  as  follows : 

[Joseph  Atkinson,  another  witness  on  behalf  of  the  plaintiff, 
testifies  that  he  has  lived  in  the  neighborhood  there  for  fifty 
years,  that  he  knows  this  land,  that  he  knows  the  value  of  lands 
in  the  neighborhood,  and  he  states  that  the  damage  to  this  prop- 
erty by  reason  of  the  pipe  line  going  through  it  was  |;1,500.]  [12] 

[Robert  Miller  is  called  on  the  part  of  the  plaintiff;  he  testi- 
fies to  seeing  the  pipe  line  laid,  as  to  the  ridges,  some  places 
there  was  some  ground  piled  up  upon  it — he  gives  you  a  de- 
scription of  that  as  far  as  he  saw  it ;  but  he  also  testifies  as  to 
the  value  of  the  land  and  the  damages ;  he  states  that  he  is 
acquainted  with  the  value  of  land  in  the  neighborhood,  and 
that  he  estimated  the  damage  which  this  plaintiff  has  sustained 
by  reason  of  the  company  going  through  his  land  at  the  sum  of 
11,000.]  [18] 
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[Thomas  Montgomery,  who  had  been  one  of  the  viewers  in 
this  case,  comes  upon  the  witness  stand  and  describes  what  he 
saw  there  when  he  went  over  the  land,  where  this  pipe  line  was 
kid,  and  that  he  places  the  damage  at  $500.]  [14] 

[James  B.  Douglass,  another  of  the  viewers,  is  called,  who 
states  that  he  is  acquainted  with  the  value  of  lands  in  this 
county,  that  he  was  present  upon  the  ground  where  this  pipe 
line  had  been  laid,  and  that  he  estimates  or  places  the  damages 
at  *1,000.]  [15] 

[Dr,  T.  H,  AUison,  another  of  the  viewers,  is  called ;  he  testi- 
fies that  the  property  was  damaged  to  about  the  sura  of  $800. 
You  will  recollect  what  he  stated  as  to  the  means  by  which  he 
arrived  at  that  estimate;  it  was  on  account  of  the  proximity  of 
the  pipe  line  to  the  buildings,  he  said  that  was  the  basis  upon 
which  he  places  a  considerable  amount  of  this  estimate  of  dam- 
ages which  he  gives  before  you.]  [16] 

Verdict  and  judgment  for  plaintifE  for  $887.50.  Defendant 
appealed. 

Errors  assigned  were,  (1-11)  rulings  on  evidence,  quoting 
the  bill  of  exceptions ;  (12-16)  above  instructions,  quoting 
them ;  (17)  that  the  charge  was  misleading. 

Orr  Baffin fftori^  H.  L,  Q-olden  with  him,  for  appellant. — If  a 
witness  must  know  something  of  the  matter  to  which  his  testi- 
mony refers  before  he  is  competent — ^if  mere  wild  opinions  are 
not  to  govern,  the  evidence  of  the  witnesses  should  have  been 
rejected- 
Mr.  Lloyd,  an  expert,  should  have  been  allowed  to  give  his 
opinion  as  to  the  character  of  the  gas  fields  and  duration  of  the 
gas  in  Armstrong  county  as  a  means  of  assisting  the  jury  to 
make  a  correct  assessment  of  damages. 

The  court  misstated  the  testimony  of  the  witnesses.  In  cases 
of  this  character  it  is  the  well  defined  duty  of  courts  charging 
the  jury  not  only  to  carefully  and  accurately  comment  upon  the 
evidence,  but  also  to  warn  them  against  an  excessive  verdict. 

W.  D,  Patton,  D.  L.  Nulton  with  him,  for  appellee. — The 
market  price  can  be  proved  from  the  knowledge  and  judgment 
of  men  acquainted  with  the  property :  Curtin  v.  R.  R.,  185  Pa. 
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20 ;  Mewes  v.  Crescent  Pipe  Line  Co.,  170  Pa.  364 ;  McGregor 
V.  Gas  Co.,  139  Pa.  230. 

The  word  "  right "  in  the  second  assignment  should  be  "  ripe." 
It  is  a  mistake  of  the  stenographer  as  is  self  evident.  The 
question  was  asked  under  the  ruling  of  Wilson  v.  Equitable 
Gas  Co.,  52  Pa.  566,  wherein  it  is  held  that "  it  is  competent  to 
show  that  land  used  as  a  farm  is  ripe  for  building  improve- 
ments." 

Mr.  Montgomery  was  one  of  the  viewers.  He  went  along  the 
line  of  the  pipe  line  on  the  farm  of  the  plaintiff.  He  owned  a 
number  of  pieces  of  land  and  had  a  general  idea  of  the  market 
value  of  land.  He  came  within  the  express  ruling  of  Gorgas  v. 
R.  R.,  144  Pa.  1,  that  one  who  had  aided  as  a  viewer  in  the  case 
and  has  a  general  idea  of  market  value  may  testify  as  to  his 
opinion  from  his  own  observation  while  acting. 

If  there  are  slight  inaccuracies  in  reviewing  the  facts  and 
the  errors  are  not  called  to  the  attention  of  the  court  before  the 
jury  retired  there  is  no  ground  for  reversal :  Knapp  v.  GriflSn, 
140  Pa.  604. 

Opinion  by  Willard,  J.,  July  16, 1896 : 

The  appellee  is  the  owner  of  a  tract  of  land  in  the  township 
of  South  Buffalo  in  the  county  of  Armstrong.  The  appeUant 
is  a  natural  gas  company  engaged  in  the  transportation  and  sale 
of  natural  gas.  In  1894  the  appellant  constructed  a  twenty 
inch  pipe  line  through  the  property  of  the  appellee  a  distance  of 
one  thousand  and  sixty  feet.  Viewers  were  appointed  to  assess 
damages  and  on  an  appeal  from  their  award  the  case  was  tried 
in  the  court  of  common  pleas  of  Armstrong  county,  and  under 
instructions  from  the  court  the  jury  rendered  a  verdict  in  favor 
of  the  appellee  for  $887.50. 

The  first  eleven  assignments  of  error  are  to  the  action  of  the 
court,  in  admitting  and  rejecting  the  testimony  of  witnesses  on 
the  question  of  damages.  The  correct  rule,  as  often  stated  in 
estimating  the  damages  to  land  taken  under  the  right  of  emi- 
nent domain,  is  the  difference  in  value  of  the  entire  property  or 
tract,  as  a  whole,  unaffected  as  it  was  before  the  taking  and  as 
it  is  affected  after  the  taking.  The  first  ten  assignments  raise 
the  question  of  the  competency  of  the  witnesses  whose  testi- 
mony was  admitted  under  objections  upon  the  question  of  dam- 
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ages.  Before  discussing  the  assignments,  I  propose  to  embody 
in  this  opinion  the  rules  established  by  our  Supreme  Court  in 
various  decisions  upon  the  question  from  Kellogg  v-  Krauser, 
14  S.  &  R.  142,  to  Pennock  v.  Crescent  Pipe  Line  Co.,  170  Pa. 
372. 

"  Upon  a  scire  facias  sur  mortgage,  the  witness  acquainted 
with  the  premises  was  asked  his  opinion  of  the  value  of  the 
mortgaged  premises.  The  principal  reason  assigned  by  the 
plaintiff  against  this  evidence  was  that  an  opinion  of  the  value 
of  land  is  not  evidence,  because  it  is  not  a  fact.  It  is  certain 
that  such  opinions  are  every  day  received  as  evidence,  although 
it  is  true  that  an  opinion  is  not  strictly  a  fact ;  and  it  is  diffi- 
cult to  conceive  how  the  value  of  land  can  be  proved  without 
them.  The  witness  may  indeed  prove  the  prices  at  which  other 
lands  in  the  neighborhood  were  sold ;  but  that  would  not  ascer- 
tain the  value  of  the  land  in  question,  without  a  comparison 
between  it  and  the  land  which  was  sold,  as  to  quality ;  and 
quality  is  very  much  a  matter  of  opinion.  It  is  a  kind  of  evi- 
dence so  commonly  admitted  without  dispute  or  objection  that 
I  have  no  doubt  of  its  legality."  Tilgham,  C.  J.,  in  Kellogg 
V.  Krauser,  14  S.  &  R.  142. 

"  The  measure  of  damages  is  to  be  determined  by  a  compari- 
son of  values  immediately  before  and  immediately  after  the 
taking.  To  enable  a  jury  to  determine  this  '  they  are  entitled 
to  the  benefit  of  the  opinions  of  witnesses  of  skill  and  judgment, 
who  have  had  opportunities  to  learn  the  value  of  the  property 
in  question.' "  Woodwaed,  J.,  in  Brown  v.  Corey,  48  Pa. 
495. 

"  The  market  value  of  land  is  not  a  question  of  science  and 
skill,  upon  which  only  an  expert  can  give  an  opinion.  Persons 
living  in  the  neighborhood  may  be  presumed  to  have  a  sufficient 
knowledge  of  the  market  value  of  the  property  with  the  loca- 
tion and  character  of  the  land  in  question.  Whether  their 
opinion  has  any  proper  ground  to  rest  upon,  or  is  mere  conjec- 
ture, can  be  brought  out  upon  cross-examination."  Shabs- 
WOOD,  J.,  in  Penna.  &  N.  Y.  R.  R.  Co.  v.  Bunnell,  81  Pa.  426. 

"  Though  the  knowledge  of  a  witness  of  the  value  of  lands 
in  the  neighborhood  may  have  rested  solely  upon  a  few  pur- 
chases made  by  the  railroad  company,  and  from  no  other  sales 
or  purchases  in  the  real  estate  market,  he  has  some  knowledge 
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upon  which  to  base  an  opinion,  and  the  value  of  that  opinion  is 
for  the  jury."  Gobdon,  J.,  in  Pittsburg  &  Lake  Erie  R.  R. 
Co.  V.  Robmson,  95  Pa.  426. 

"  The  estimate  which  a  witness  may  make,  it  is  true,  is  in 
some  sense  an  opinion,  but  it  is  an  opinion  formed  from  actual 
personal  knowledge  of  the  facts  affecting  the  subject-matter  of 
the  inquiry,  and  as  a  conclusion  of  fact,  is  admissible  in  evi- 
dence, from  necessity,  as  the  best  evidence  of  which  such  a 
question  is  ordinarily  susceptible.  In  order  therefore  that  a 
witness  maybe  competent  to  testify  intelligently  as  to  the  mar- 
ket value  of  land,  he  should  have  some  special  opportunity  for 
observation,  he  should  in  a  general  way  and  to  a  reasonable 
extent,  have  in  his  mind  the  data  from  which  a  proper  estimate 
of  value  ought  to  be  made  ;  if  interrogated  he  should  be  able 
to  disclose  sufficient  actual  knowledge  of  the  subject  to  indicate 
tliat  he  is  in  a  condition  to  know  what  he  proposes  to  state,  and 
to  enable  the  jury  to  judge  of  the  probable  proximate  accuracy 
of  his  conclusions.  He  may  hesitate  in  making  an  estimate  of 
the  value,  he  may  say  he  does  not  know  certainly,  but,  after  due 
deliberation,  may  be  able  to  express  an  opinion,  or  come  to  a 
conclusion,  the  accui-acy  of  which,  under  all  the  evidence,  is,  of 
course,  wholly  for  the  jury."  Clabk,  J.,  in  Pittsburg,  Vir- 
ginia &  Charleston  Railway  Co.  v.  Vance,  115  Pa.  332. 

"  A  farmer  living  a  few  miles  distant  who  has  known  a  farm 
for  forty  years,  seeing  the  greater  part  of  it  in  passing  and 
repassing  upon  the  public  road,  has  been  upon  it  and  at  the  build- 
ings, and  knows  the  general  selling  price  of  land  in  the  neigh- 
borhood, is  a  competent  witness  as  to  the  market  value  under 
the  test  laid  down  in  Pittsburg,  etc.  Co.  v.  Vance,  115  Pa.  331 :" 
Curtin  v.  R.  R.  Co.,  135  Pa.  20. 

"  Expert  testimony  is  not  necessary  to  determine  the  value 
of  the  property.  All  persons  familiar  with  the  property,  who 
have  formed  an  opinion,  are  competent  to  testify  as  to  its  value." 
Williams,  J.,  in  Jones  v.  R.  R.  Co.,  151  Pa.  31. 

"In  condemnation  proceedings  a  witness  who  has  known  the 
property  for  ten  or  fifteen  years  and  knew  of  sales  of  like  prop- 
erty in  the  neighborhood  is  competent  to  testify  to  the  market 
value  of  the  property  condemned."  McCoLLUM,  J.,  inMcElheny 
V.  Bridge  Co.,  153  Pa.  116. 

"  An  essential  test  of  the  competency  of  witnesses  caUed  to 
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give  an  opinion  in  respect  to  the  market  value  of  the  land  in 
condemnation  proceedings,  is  that  they  should  affirmatively 
appear  to  have  actual  personal  knowledge  of  the  facts  affecting 
the  subject-matter  of  the  inquiry.  Such  witnesses  should  have 
a  sufficient  knowledge  of  the  market  value  of  the  land,  esti- 
mated upon  a  fair  consideration  of  the  land,  the  extent  and 
condition  of  its  improvements,  its  quantity  and  productive 
qualities,  and  the  uses  to  which  it  may  reasonably  be  applied, 
taken  with  the  general  selling  price  of  lands  in  the  neighborhood 
at  the  time.''  Stebbett,  C.  J.,  in  Michael  v.  Crescent  Pipe 
Lme  Co.,  159  Pa.  99. 

"  A  witness  is  competent  to  testify  as  to  the  damage  caused 
by  the  construction  of  a  pipe  line  across  a  farm,  where  it  appears 
that  he  lived  upon  an  adjoining  farm  and  knew  the  one  in  ques- 
tion for  over  fifty  years,  knew  the  character  and  productiveness 
of  its  soil,  the  kind  and  quality  of  the  improvements  on  it,  the 
extent  and  sources  of  its  water  supply,  and  the  prices  at  which 
lands  in  the  neighborhood  were  held  and  the  prices  at  which 
they  had  been  sold  prior  to  the  construction  of  the  pipe  line  and 
up  to  within  six  months  of  the  trial ;  but  one  who  has  never  seen 
the  property,  nor  even  been  in  its  neighborhood  and  knew  of 
but  one  sale  in  the  neighborhood,  is  not  competent  for  that  pur- 
pose." Stebbett,  J.,  in  Mewes  v.  Crescent  Pipe  Line  Co.,  170 
Pa.  364. 

"  In  an  action  to  recover  damages  for  injury  caused  by  the 
location  and  construction  of  a  pipe  line  across  a  farm,  a  witness 
is  competent  to  testify  as  to  the  damage  who  has  knowledge  of 
the  land,  and  has  knowledge  of  the  prices  brought  by  other 
lands  in  the  neighborhood  which  had  pipe  lines  across  them. 

"  A  witness  who  was  not  on  the  ground  when  the  work  was 
done  is  not  competent  to  testify  as  to  construction  damages 
caused  in  the  laying  of  a  pipe  line : "  Pennock  v.  Crescent  Pipe 
Line  Co.,  170  Pa.  372. 

A.  W.  Galbraith  was  the  owner  of  the  land  and  had  lived  ou 
it  for  ten  or  eleven  years.  He  was  clearly  a  competent  witness 
as  to  the  extent  and  amount  of  the  damage,  and  on  the  authority 
of  Wilson  V.  Equitable  Gas  Co.,  152  Pa.  566,  it  was  not  error 
for  the  witness  to  state  that  the  land  was  ripe  or  right  for  build- 
ing purposes. 

Joseph  Atkinson  testified  that  he  had  lived  within  half  a  mile 
Vol.  n— 24 
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of  the  property  for  fifty-one  years,  was  well  acquainted  with  the 
land,  knew  of  the  construction  and  knew  of  sales  of  land  in  the 
neighborhood.  He  was  clearly  competent  under  the  ruling  in 
Mewes  v.  Crescent  Pipe  Line  Co.,  supra. 

The  testimony  of  David  Wallace  as  to  ridges  and  depressions 
left  on  the  property  in  the  construction  of  the  pipe  line,  in  con- 
nection with  the  testimony  of  the  appellee,  was  admissible ;  it 
tended  to  prove  the  effect  of  the  construction  upon  the  property. 

Robert  Miller,  a  witness  who  was  permitted  to  give  his  opin- 
ion on  the  question  of  damages,  testified  as  to  his  knowledge  of 
the  premises  as  follows : 

Q.  Mr.  Miller,  where  do  you  live  ?  A.  I  live  at  Freeport 
Q.  How  long  have  you  lived  there?  A.  A  little  over  four 
years.  Q.  Do  you  know  this  property  of  Mr.  Galbraith. 
A.  Yes,  sir.  Q.  How  far  do  you  live  from  it?  A.  WeD,  now 
I  couldn't  tell  you  the  distance  it  is,  not  half  a  mile,  I  don't 
think.  Q.  Are  you  acquainted  with  the  value  of  Mr.  Gral- 
braith's  property  there,  and  the  property  in  the  neighborhood? 
A.  Property  sells  at  various  prices,  as  you  seU  to  different  par- 
ties ;  it  is  pretty  hard  to  come  to  a  value  of  it  until  you  close 
the  bargain  with  the  man.  Q.  Are  you  acquainted  with  the 
value  of  the  land  in  the  neighborhood  of  Freeport,  in  the  neigh- 
borhood of  Mr.  Galbraith's  land  ?  A.  Well,  no,  there  has  not 
been  much  land  sold  there  that  I  know  of,  neither  do  I  know  of 
any  farms  lately  being  sold  close  by.  Q.  Mr.  Miller,  will  you 
state  to  the  jury  what  damage  was  sustained  by  Mr.  Galbraith 
by  injury  done  to  the  surface  and  the  construction  of  this  line, 
including  the  injury  to  the  fences  and  the  depreciation  of  the 
value  of  the  farm  as  a  whole  by  the  entry  and  appropriation  by 
the  gas  company  of  this  land  ?  What  in  your  opinion  was  the 
damage  done  ? 

Mr.  Buf&ngton  :  The  question  is  objected  to  as  incompetent 
and  irrelevant  for  the  reason  that  the  witness  has  not  shown 
suflScient  knowledge. 

The  Court :  If  he  is  acquainted  with  the  value  of  it,  it  will 
be  all  right. 

Q.  By  Mr.  Patton  :  Are  you  acquainted  with  the  value  of  Mr. 
Galbraith's  property?  A.  I  answered  that  question.  Q.  Are 
you  acquainted  with  it  ?  A.  Well,  I  say  some  parties  would 
value  it  at  more  than  others ;  you  cannot  know  until  yon  get 
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your  purchaser ;  there  has  no  farms  been  sold  adjoining  it  that 
I  know  of.  Q,  Well,  you  know  its  value,  do  you,  as  well  as 
other  people  would  know  it?  A.  Well,  taking  it  as  a  piece  as 
a  whole  I  could  not  know  what  it  was  worth  until  I  could  know 
what  it  would  sell  for. 

Mr.  Buffington  :  We  object. 

Mr.  Patton :  Mr.  Miller,  what  is  the  value  of  Mr.  Galbraith's 
^property  in  your  opinion  ? 

Mr.  Buffington :  That  is  objected  to. 

Mr.  Patton :  That  is  for  the  purpose  and  only  for  the  purpose 
of  showing  that  the  witness  knows  the  value  of  property- 
Mr.  Buffington :  Objected  to  as  incompetent  and  irrelevant, 
the  witness  not  having  testified  to  sufficient  facts  to  show  suffi- 
cient knowledge. 

The  Court :  We  will  overrule  the  objection  and  give  you  an 
exception  and  seal  a  biU. 

Mr.  Patton :  What,  in  your  opinion,  is  the  value  of  Mr. 
Galbraith's  property  now? 

Mr.  Buffington :  That  is  objected  to  as  irrelevant. 

A.  It  is  a  hard  question.  Q.  I  am  asking  just  your  opinion 
of  it.  A.  My  opinion  of  it  is  that  it  might  be  sold  for  f  150  an 
acre.  From  f  100  to  $150,  just  as  you  would  get  your  buyei*. 
Q.  Now,  Mr.  Miller,  will  you  answer  my  other  question ;  what 
was  the  actual  damage  done  to  the  surface  of  Mr.  Galbraith'ft 
land  in  the  construction  of  this  pipe  line,  including  the  injury 
to  the  fences  and  the  depreciation  of  the  farm  as  a  whole  by  the 
entry  and  appropriation  of  this  land  by  the  gas  company?        ' 

Mr.  Buffington:  We  make  the  same  objection  as  made  t6 
the  same  question  to  the  witness  preceding  the  last  witness. 

The  Court:  We  will  make  the  same  ruling  and  the  same 
biU  sealed. 

Q.  What  IS  the  damage  done  to  Mr.  Galbraith?  A.  I  would 
suppose  it  was  Jtl,000  damage  and  might  be  more. 

The  testimony  of  this  witness  should  have  been  excluded. 
His  opinion  was  formed  on  no  sufficient  knowledge  of  thri 
property  or  its  value,  as  his  answers  clearly  demonstrate. 

L.  W.  Patterson  testified  that  he  was  well  acquainted  with 
the  property,  had  known  it  all  his  lifetime  and  knew  the  value 
of  ]&ad  in  the  immediate  vicinity.  His  testimony  was  properly 
admitted. 
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Thomas  Patterson  was  clearly  a  competent  witness.  He  tes- 
tified that  he  knew  the  land  and  had  been  acquainted  with  it 
from  boyhood,  knew  it  all  over,  knew  its  general  value  as  well 
as  any  other  property.  No  bill  appears  to  have  been  sealed  to 
the  exception  taken  to  the  admission  of  the  testimony  of  this 
witness,  but  the  language  of  the  judge  might  have  misled  the 
appellant's  counsel.  In  our  view  of  the  competency  of  the 
witness  it  is  immaterial  whether  the  answer  of  the  judge  was 
considered  the  sealing  of  a  bill  or  not. 

Thomas  Montgomery,  one  of  the  witnesses,  testified  that  he 
had  as  good  an  idea  of  land  in  Armstrong  county  as  the  gen- 
eral farmer.  He  examined  the  land  as  a  viewer.  We  do  not 
think  the  witness  was  incompetent  to  testify,  but  we  do  think 
his  answer  to  the  question  as  to  the  amount  of  damage  was  not 
responsive,  and  would  have  probably  been  stricken  out  had  a 
motion  to  that  effect  been  made. 

To  the  testimony  of  James  Douglass  there  was  no  objection 
or  exception.  The  ninth  assignment  of  error  will  therefore 
not  be  considered. 

The  testimony  of  Dr.  T.  H.  Allison  was  not  objected  to  on 
the  ground  of  the  incompetency  of  the  witness ;  he  was  allowed 
to  engage  in  a  rambling  conversation,  and  express  Ms  opinion 
on  various  irrelevant  subjects,  all  of  which  was  improper  and 
undoubtedly  would  have  been  eliminated  from  the  record  had 
a  motion  to  that  effect  been  made  to  the  court. 

The  appellant  offered  to  show  by  Phillip  A.  Lloyd  (a  per- 
son of  eleven  years'  experience  in  the  natural  gas  business),  the 
probable  lasting  qualities  of  the  Armstrong  county  gas  fields,  for 
which  the  pipe  line  was  constructed.  Just  how  he  proposed 
to  show  this  was  not  stated,  nor  is  it  apparent  from  the  rec- 
ord.   The  evidence  was  promptly  and  properly  excluded. 

In  his  charge  to  the  jury  the  trial  judge  in  commenting  upon 
the  testimony,  told  them  that  Joseph  Atkinson  had  testified  that 
he  knew  the  value  of  land  in  the  neighborhood  and  had  stated  on 
the  witness  stand  that  the  damage  to  this  property  by  reason 
of  the  pipe  line  going  through  it  was  $1,500.  Unfortunately 
the  testimony  of  Mr.  Atkinson  as  reported  did  not  warrant  the 
judge  in  his  statement.  Mr.  Atkinson  did  not  so  testify.  In 
long  trials  the  jurors  are  apt  to  forget  the  testimony  of  witnesses. 
They  are  not  as  apt  however  to  forget  the  words  of  the  judge 
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delivered  to  them  just  before  retiring  to  their  room  for  con- 
sultation, and  it  is  to  be  regretted  that  the  testimony  of  Mr.  At- 
kinson was  incorrectly  stated  to  the  jury.  It  was  a  serious 
error  and  will  have  to  be  corrected  by  another  trial  of  this  case. 
Equally  erroneous  was  the  statement  of  the  judge  in  his  charge 
to  the  jury  as  to  the  testimony  of  Robert  Miller,  Thomas  Mont- 
gomery, James  Douglass  and  Dr.  T.  H.  Allison.  These  wit- 
nesses did  not  testify  according  to  the  reported  testimony  as 
stated  by  the  judge  in  his  charge.  The  statement  tended  to 
and  doubtless  did  prejudice  the  appellant's  case  in  the  court 
below. 

Jurors  not  only  take  the  law  from  the  court,  but  when  the 
testimony  of  the  witnesses  is  commented  upon,  as  in  this  case, 
they  naturaUy  rely  to  a  great  extent  upon  every  word  uttered 
by  the  trial  judge  and  take  his  version  of  the  testimony.  It  is 
incumbent  upon  the  judge  to  exercise  the  greatest  care  and 
arrive  at  substantial  accuracy  in  his  comments  on  the  testimony 
before  the  jury.  We  do  not  think  the  general  charge  open  to 
the  objections  contained  in  the  last  specification  of  error.  The 
fifth,  twelfth,  thirteenth,  fourteenth,  fifteenth  and  sixteenth  as- 
signments of  error  are  sustained.    The  others  are  all  overruled. 

The  judgment  is  reversed  and  a  venire  fa  ias  de  novo  awarded. 


Duff  V.  McDonough,  Appellant. 

EquUy^ Attachment  for  costs-^ImprisonmerU  for  debt^Act  of  July  12, 
1842,  P.  L.  839. 

Where  a  bill  in  equity  was  brought,  not  on  or  because  of  any  contract 
between  the  parties  thereto,  but  to  prevent  the  defendant  from  consummat- 
ing a  fraud  on  the  plaintiff  through  the  dishonest  use  of  a  deed  which  the 
defendant  had  obtained  and  asking  for  the  cancellation  of  the  same,  the 
court  may  commit  the  defendant  as  for  contempt  for  the  nonpayment  of 
oosts.  The  case  is  not  witliin  the  provisions  of  the  act  of  July  12,  1842, 
P.  L.  339,  abolishing  imprisonment  for  debt. 

The  defendants  indebtedness  for  costs  paitakes  of  the  nature  of  the 
transaction  which  required  the  suit  to  be  brought  and  can  be  collected  in 
ike  same  way  that  performance  of  the  rest  of  the  decree  can  be  enforced. 

Record—  Cfrotmd  of  suit . 

In  ascertaining  the  grounds  of  suit  and  the  decree  in  such  a  case  the 
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court  must  look  at  the  whole  record;  this  includes  the  pleadings,  Uie 
master^s  report,  opinion  of  the  court,  if  any  be  filed,  and  the  decree. 

Argued  April  6, 1896.  Appeal,  No.  17,  April  T.,  1896,  by 
defendant,  T.  M.  McDonough,  from  judgment  of  C.  P.  No.  1, 
Allegheny  Co.,  No.  823,  Dec.  T.,  1888,  committing  defendant  for 
contempt  for  nonpayment  of  costs  in  equity  suit  by  W.  H.  Duff, 
plaintiff.  Before  Rice,  P.  J.,  Wickham,  Reeder,  Oblady 
and  Smith,  JJ.    Affirmed.    Reedeb,  J.,  dissents. 

This  was  a  bill  in  equity  for  the  conveyance  of  real  estate  and 
a  cancellation  of  deeds.  The  case  was  referred  to  John  D. 
Shafer  as  master,  whose  report  appears  on  former  appeal  in 
this  case  in  Duff  v.  McDonough,  165  Pa.  10. 

Other  facts  are  stated  in  the  opinion  of  the  Superior  Court 
as  follows : 

The  facts  necessary  to  a  proper  understanding  and  decision 
of  this  case  may  be  briefly  stated  as  follows:  William  H.  Duff, 
for  a  number  of  years  prior  to  January  12, 1878,  held  a  mort- 
gage for  $5,000  against  a  tract  of  land  in  the  county  of  Alle- 
gheny. Joseph  Ross  owned  the  equity  of  redemption.  In  the 
foil  of  1877  Ross  employed  T.  M.  McDonough,  the  appellant, 
to  make  sale  of  the  land.  McDonough's  efforts  to  sell  were 
unsuccessful,  and  Ross  being  unable  to  pay  the  mortgage  (which 
had  been  given  by  one  of  his  predecessors  in  title)  induced  Duff 
to  accept  the  land  in  payment.  This  arrangement  was  made 
on  or  about  January  12, 1878.  The  parties  being  ignorant  of 
the  legal  requisites  of  conveyancing,  supposed  that  all  that  was 
needed  to  give  Duff  title  was  for  Ross  to  hand  over  to  him  the 
deed  he  had  received  from  his  vendors.  This  was  accordingly 
done  and  before  April,  1878,  Duff  went  into  possession  of  the^ 
property  and  has  remained  in  possession  ever  since. 

On  April  29, 1878,  McDonough  obtained  from  Ross  a  deed, 
for  the  same  premises,  the  consideration  mentioned  therein 
being  $12,000.  On  May  23, 1882,  this  deed  was  recorded.  In 
September,  1888,  Duff,  who  had  previously  satisfied  his  mort- 
gage, accidentally  and  for  the  first  time  learned  of  the  existence, 
of  the  conveyance  to  McDonough,  and  at  the  same  time  found 
out  that  it  was  necessary  that  he  should  have  a  deed  from  Ross. 
The  latter  had  removed  to  Tennessee,  and  when  found  by  Duff, 
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asserted,  although  mistakenly,  that  he  had  never  given  McDon- 
ough  a  deed,  and  conveyed  to  Duff  whatever  interest  he  had 
left  in  the  premises,  by  deed  dated  October  6, 1888.  On  Octo- 
ber 11, 1888,  Duff  requested  McDonough  to  convey  to  him  the 
title  to  the  land.  McDonough  refused  to  do  so,  and  on  the  fol- 
lowing day  conveyed  the  property  to  a  confederate,  one  Charles 
T.  Mapes,  for  a  pretended  consideration  of  $4,000.  This  con- 
veyance was  made  two  days  after  that  on  which  Duff's  bill  was 
filed,  but  before  its  service,  and  it  necessitated  an  amendment, 
in  order  to  bring  Mapes  in  as  a  codefendant. 

The  learned  master  in  the  court  below  found  in  substance,  as 
an  examination  of  his  report  will  show,  that  the  conveyance 
from  Ross  to  McDonough  was  obtained  in  bad  faith,  so  far  as 
Duff's  rights  were  concerned ;  that  the  same  was  without  con- 
sideration ;  and  that  the  essential  averments  of  McDonough's 
answer  were  false,  and  recommended  a  decree  in  favor  of  the 
plaintiff,  and  also  that  the  defendants  should  pay  the  costs. 
Speaking  of  the  transfer  to  Mapes,  the  master  says,  "  In  view 
of  all  the  circumstances,  the  master  has  no  hesitation  in  char- 
acterizing the  whole  account  given  by  McDonough  and  Mapes 
of  the  sale  to  Mapes,  as  incredible." 

On  October  1, 1891,  the  report  was  confirmed  by  the  court 
below,  and  it  was  further  decreed  that  McDonough  and  Mapes 
should  release  to  Duff  their  pretended  title  to  the  land,  deliver 
up  to  him  for  cancellation  the  deed  from  Ross  to  McDonough 
and  pay  the  costs  of  suit,  including  the  fees  of  the  examiner  and 
master.  The  case  was  taken  by  appeal  to  the  Supreme  Court 
and  the  decree  of  the  court  below  was  there  afiQrmed.  See 
report  thereof  in  165  Pa.  10. 

Errors  assigned  were : 

1.  The  court  erred  in  issuing  an  attachment  against  said 
T.  Milner  McDonough  to  compel  him  to  pay  the  costs  of  record 
in  this  case,  no  costs  being  fixed  as  to  amount  by  said  decree. 

2.  The  court  erred  in  directing  T.  Milner  McDonough  to  pay 
the  costs  of  record  in  the  above  case,  said  McDonough  having 
complied  with  the  decree  in  every  respect  except  as  to  the  costs, 
and  he  on  account  of  poverty  being  unable  to  pay  the  same. 

8.  The  court  erred  in  holding  that  the  costs  of  record  in  this 
case,  being  a  civil  debt  of  rtecord,  were  such  costs  as  an  attach- 
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ment  would  lie  against  said  T.  Milner  McDonough,  as  a  com- 
pulsory process  to  compel  said  T.  Milner  McDonough  to  pay- 
said  costs,  notwithstanding  his  poverty,  or  to  be  committed  by 
the  court  until  he  should  pay  the  same. 

4.  The  court  erred  in  holding,  as  a  matter  of  law,  that  under 
the  pleadings  and  proof  and  decree  in  said  case  the  payment  of 
said  costs  could  be  enforced  by  an  attachment  by  said  court  for 
contempt  and  an  arrest  and  imprisonment  of  said  McDonough, 
who  was  unable  to  pay  the  same  on  account  of  poverty. 

5.  The  issuing  of  said  attachment  in  order  to  compel  the  pay- 
ment of  said  costs  and  to  imprison  the  said  McDonough  is  illegal 
and  void,  and  the  payment  of  said  costs,  they  being  a  civil  debt 
of  record,  cannot  be  enforced  by  an  attachment  but  can  only  be 
enforced  by  an  execution. 

James  Fitzsimmons^  for  appellant. — An  attachment  will  not 
lie  for  costs :  Welliver's  App.,  4  Penny.  176 ;  Pierce  v.  Scott, 
40  Leg.  Int.  820 ;  Ex  rel.  Scott  v.  The  Jailor,  1  Grant,  238; 
Hugg's  Est,  1  Clark,  237. 

W.  S.  Dalzell^  for  appellee. — A  court  of  equity  can  enforce 
its  decrees  by  attachment  even  for  the  payment  of  costs,  pro- 
vided the  defendant  be  guilty  of  fraud  or  be  decreed  to  do  some 
specified  things  in  addition  to  the  payment  of  costs :  .Wilson  v. 
Wilaon,  142  Pa.  247;  Church's  App.,  103  Pa.  263;  Tome's 
App.,  50  Pa.  285  ;  Chew's  App.,  44  Pa.  247. 

An  attachment  wiU  also  issue  to  enforce  payment  of  the 
master's  fee  which  is  costs  as  against  the  party  compelled  to 
pay  tiiem :  Janes's  App.,  87  Pa.  428 ;  Pierce's  App.,  103  Pa. 
27 ;  Bradley  v.  Railway,  160  Pa.  72. 

The  party  in  whose  favor  the  master  makes  the  report  must 
pay  the  master's  fee  in  the  first  instance,  but  having  so  paid  it 
may  be  recovered  from  the  party  upon  whom  the  costs  are  ulti- 
mately placed :  Thompson's  App.,  11  W.  N.  414 ;  Large  v. 
Davis,  12  W.  N.  33;  Lowenstein  v.  Biembaum,  8  W.  N.  301. 

Opinion  by  Wickham,  J.,  July  16, 1896  (after  stating  the 
facts  as  above) : 

Not  until  after  proceedings  for  contempt  had  been  instituted 
against  him,  did  McDonough  comply  with  any  part  of  the  de- 
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cree — then  he  executed  and  delivered  the  release  and  turned 
over  the  Ross  deed.  He  refused  however  to  pay  the  costs, 
alleging  poverty,  and  was  therefore  ordered  to  be  committed 
for  contempt.  From  this  order  he  has  appealed,  alleging  for 
error,  first,  that  no  attachment  could  legally  issue,  as  the  amount 
of  the  costs  were  not  fixed  in  the  decree ;  and  in  four  other 
specifications  of  error,  that  the  court  was  powerless  to  compel 
the  payment  of  the  costs  by  attachment. 

As  to  the  first  assignment  it  is  enough  to  say  that  the 
amount  of  the  costs  could  not  well  appear  in  the  decree,  since 
they  could  not  be  fully  taxed  until  after  it  was  made.  The 
other  assignments  all  rest  on  the  supposed  protection,  afforded 
the  appellant,  by  the  act  of  July  12, 1842,  P.  L.  339,  abolishing 
imprisonment  for  debt.  That  act  provides  that,  "  No  person 
shall  be  arrested  or  imprisoned  on  any  civil  process  issuing  out 
of  any  court  of  this  commonwealth  in  any  suit  or  proceeding 
instituted  for  the  recovery  of  any  money  due  upon  any  judg- 
ment or  decree  founded  upon  contract,  or  due  upon  any  con- 
tract express  or  implied,  or  for  the  recovery  of  any  damages 
for  the  nonperformance  of  any  contract,  excepting  in  proceed- 
ings as  fo,r  contempt  to  enforce  civil  remedies,"  etc. 

Manifestly,  the  present  case  is  not  within  the  meaning  of 
the  act.  The  suit  was  brought  not  on  or  because  of  any  con- 
tract between  the  parties  thereto,  but  to  prevent  the  appellant 
from  consummating  a  fraud  on  the  appellee  through  the  dis- 
honest use  of  the  deed,  obtained  from  Ross  by  the  appellant, 
and  which,  to  quote  from  one  of  the  learned  master's  findings, 
"  was  not  a  bona  fide  conveyance  for  a  valuable  consideration." 
The  case  must  be  decided  as  though  the  act  of  1842  had  never 
been  passed,  and  is  governed  by  the  rule  enforced  in  Church's 
Appeal,  103  Pa.  263. 

If,  as  has  been  more  than  once  held  (Church's  Appeal,  supra  ; 
Wilson  V.  Wilson,  142  Pa.  247),  a  trustee,  created  in  the 
ordinary  way,  can  be  compelled  by  attachment  to  pay  the 
costs  in  a  suit  wherein  he  has  been  convicted  of  imfaithfulness 
in  discharging  his  duties,  for  a  stronger  reason  should  a  trustee 
ex  maleficio  guilty  of  actual  fraud  persisted  in  to  the  end,  as 
was  the  case  here,  be  liable  to  a  like  process.  The  appellant's 
indebtedness  for  the  costs  partakes  of  the  nature  of  the  transac- 
tions which  required  the  suit  to  be  brought  and  carried  through, 
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and  it  can  therefore  be  collected  in  the  same  way  that  perform- 
ance of  the  rest  of  the  decree  can  be  enforced.  The  suit  was 
necessitated  by  the  appellant's  fraud,  and  at  the  very  threshold 
of  the  litigation  he  made  its  conduct  more  expensive  and  com- 
plicated by  his  fraudulent  convejrance  to  Mapes. 

In  ascertaining  the  grounds  of  the  suit  and  the  decree,  we 
must  look  at  the  whole  record,  which  includes  the  pleadings, 
master's  report,  opinion  of  the  court,  if  any  be  filed  (Miller's 
Estate,  136  Pa.  849),  and  the  decree.  Anciently  the  decree 
recited  the  pleadings  and  facts  at  length,  so  much  so,  indeed, 
that  the  practice,  by  reason  of  its  expense,  became  an  abuse. 
Rule  14,  section  78  of  our  equity  rules,  following  the  rule  of 
the  federal  courts  in  this  respect,  forbids  the  practice  and 
indicates  a  short  form  of  decree,  but,  as  Story,  J.,  said  in  Dex- 
ter V.  Arnold,  5  Mason,  311,  "  For  the  purpose  of  examining 
all  errors  of  law,  the  bill,  answers  and  other  proceedings  are,  in 
our  practice,  as  much  a  part  of  the  record  before  the  court  as 
the  decree  itself." 

The  motion  made  by  the  appellee  that  this  cause  should  be 
certified  to  the  Supreme  Court  is  oveiTuled,  as  the  record  clearly 
shows  that  the  amount  inyolved  is  less  than  $1,000. 

In  view  of  the  decision  herein  given  on  the  merits  of  the 
case,  we  need  not  further  consider  the  appellee's  application 
for  the  setting  aside  of  the  order,  discharging  the  appellant  on 
habeas  corpus,  made  after  he  had  given  bail  on  his  appeal.  The 
application  is  therefore  dismissed. 

The  specifications  of  error  are  overruled  and  the  decree  of 
the  court  below  is  affirmed. 

Rbeder,  J.  (dissents). 

Costs  are  purely  statutory.  At  common  law  there  is  no  right 
to  recover  costs.  In  point  of  fact  it  was  the  custom  with  all 
juries  to  include  the  probable  amount  of  costs  in  the  verdict  for 
damages,  but  there  was  no  right  to  recover  costs  eo  nomine  at 
common  law.  The  first  statute  that  gave  costs  in  real  actions 
was  the  statute  of  Gloucester,  6  Edward  I.  c.  1.  This  was  fol- 
lowed by  numerous  acts  in  England  and  afterwards  in  this 
state,  permitting  the  collection  of  costs,  as  well  as,  in  certain 
cases,  fixing  the  amount  to  be  paid.  Under  our  modem  prac- 
tice, tliat  portion  of  the  costs  which  is  paid  to  the  officers  of 
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the  court  partakes  of  the  nature  of  a  contract.  The  plaintiff,  in 
bringing  the  suit,  is  liable,  in  the  first  instance,  for  the  amount 
of  fees  which  the  oflBcers  are  entitled  to  receive  for  services 
rendered  to  him  in  the  execution  of  process,  docket  entries,  etc., 
and  such  court  officers  can  recover  from  the  plaintiff,  in  an 
action  of  assumpsit,  upon  such  implied  contract  the  amount  of 
fees  to  which  they  would  be  entitled.  Upon  recovering  judg- 
ment against  the  defendant  the  plaintiff  can  collect  from  the 
defendant  by  his  execution  the  fees  which  he  is  supposed  to 
have  paid  to  the  officers  of  the  court.  Such  has  been  the  prac- 
tice from  the  foundation  of  this  state  as  a  province. 

It  will  be  seen  therefore  that  costs  as  such  are  clearly  within 
the  provision  of  the  act  of  July  12, 1842,  P.  L.  839,  and  there 
can  be  no  imprisonment  for  debt  by  reason  of  the  nonpayment 
of  costs  as  such. 

As  all  costs,  however,  partake  of  the  nature  of  the  judgment 
entered  in  any  action  brought,  and  become  part  thereof,  in  a 
judgment  for  a  tort,  or  in  any  form  of  action  within  the  excep- 
tion of  the  act  of  1842,  a  capias  ad  satisfaciendum  will  issue  for 
costs  as  well  as  the  judgment.  In  a  common  law  action,  no 
capias  can  issue  as  a  writ  of  execution  for  costs  except  where 
there  has  been  a  judgment  entered  upon  a  tort,  or  upon  some 
action  expressly  excepted  from  the  provisions  of  that  act. 

In  the  case  that  we  have  now  under  consideration,  there 
could  be  no  imprisonment  for  debt  because  of  the  defendant's 
failure  to  pay  the  costs,  merely  because  they  were  costs,  which 
were  adjudged  by  the  decree  of  the  court  against  him.  There- 
fore, to  justify  the  conclusion  arrived  at  by  the  majority  of  this 
court,  its  reasoning  must  rest  upon  some  other  basis  than  that 
he  was  merely  adjudged  to  pay  costs. 

It  was  contended  by  the  appellee  that  because  the  decree  of 
the  court  below  directed  the  defendant  to  do  something  which, 
if  he  had  neglected  to  do,  he  would  have  been  punished  for  as 
contempt  of  court,  and  incorporated  in  that  decree  was  the 
direction  to  the  defendant  to  pay  the  costs,  and  the  neglect  to 
comply  with  the  direction  of  the  court  in  regard  to  the  act  to 
be  peiformed  by  the  defendant  was  punishable  as  contempt  of 
court,  that  the  provisions  of  the  decree  could  not  be  separated, 
and,  if  one  part  of  the  direction  of  the  court  was  punishable  as 
contempt,  the  neglect  to  conform  with,  or  perform  the  duty 
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enjoined  by,  another  portion  of  the  decree  was  equally  punish- 
able as  contempt, — That  is  to  say,  decrees  against  a  defendant 
in  a  suit  in  equity  are  not  divisible,  but  where  a  defendant  is 
directed  to  do  some  particular  thing  and  to  pay  the  costs,  he 
will  be  punished  for  contempt  of  court  if  he  neglect  to  do  either. 
This  would  be  a  novelty  in  equity  proceedings,  and  an  innova- 
tion in  the  practice  which  would  be  startling  to  the  judiciary 
and  the  bar  of  the  State  of  Pennsylvania.  To  say  that  where 
a  man  was  guilty  of  the  commission  of  a  private  nuisance,  or 
any  other  injury  to  another's  rights  which  would  be  restrained 
or  corrected  by  the  injunction  of  a  court  of  equity,  and  he  was 
directed  by  the  decree  to  right  the  wrong  and  to  pay  the  costs, 
if  he  complied  with  the  direction  of  the  court  commanding  him 
to  do  the  particular  thing  directed  and  it  was  impossible  for 
him  to  pay  the  costs,  imprisonment  would  follow,  would  be 
such  a  construction  of  the  law  of  equity  in  this  state  as  would 
revolutionize  the  practice. 

I  do  not  understand  the  opinion  of  the  majority  of  this  court 
to  rest  upon  any  such  reasoning.  But  they  have  determined 
that  there  is  an  element  of  fraud  which  appears  in  this  case,  and 
therefore  under  the  decisions  of  the  Supreme  Court  in  Church's 
Appeal,  103  Pa.  263,  and  Wilson  v.  Wilson,  142  Pa.  247,  attach- 
ments for  contempt  for  nonpayment  of  costs  decreed  against  the 
defendant,  and  punishment  thereunder,  is  a  proper  proceeding. 

I  do  not  so  read  Church's  Appeal,  upon  which  rests  the  deci- 
sion in  the  opinion  in  Wilson  v.  Wilson. 

The  Supreme  Court  say  in  Church's  Appeal :  "  Where  the 
decree  against  a  party  is  founded  upon  his  tort,  or  upon  his 
breach  of  duty  as  a  trustee,  the  costs  imposed  upon  him  follow 
his  wrongful  acts.  In  an  action  for  a  recovery  of  money 
founded  upon  a  contract,  the  costs  are  of  the  same  nature,  and 
the  defendant  is  not  liable  to  arrest  for  either  debt  or  costs. 
S.  S.  Pierce's  Appeal,  decided  at  this  term,  reported,  ante,  page  27. 
But,  where  the  party  is  liable  to  arrest  to  enforce  payment  of 
money  or  the  performance  of  a  specific  thing,  he  is  also  for  the 
costB  taxed  against  him  in  the  judgment  or  decree." 

In  the  case  of  Wilson  v.  Wilson,  the  Supreme  Court  say : 
"  It  may  be  conceded  that  the  order  for  the  payment  of  money, 
without  more,  would  not  subject  the  party  against  whom  such 
order  is  made  to  the  process  of  attachment.    But  the  decree  of 
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the  court  below  shows  upon  its  face  that  this  is  not  such  a  case 
....  It  shows  that  the  plaintiff  has  been  guilty  of  a  breac^^h  of 
trust  and  of  actual  fraud.  Such  cases  are  excepted  out  of  the 
operation  of  the  act  of  1842,  and  an  attachment  may  be  issued 
for  costs ;  citing  Chew's  Appeal,  44  Pa.  247 ;  Tome's  Appeal, 
50  Pa.  285,  and  Church's  Appeal,  103  Pa.  263." 

In  Pierce's  Appeal,  which  was  a  proceeding  in  equity  for  an 
account  between  parties  who  had  been  partners  in  trade,  a  de- 
cree was  entered  in  favor  of  the  plaintiff  for  a  certain  amount 
of  money  and  costs.  The  court  below  ordered  an  attachment 
to  be  issued  against  the  defendant  for  the  payment  of  his  costs 
within  sixty  days.  The  costs  were  not  paid,  and  an  attachment 
was  issued  against  the  defendant  because  of  the  noncompliance 
with  the  decree  of  the  court  in  regard  to  the  payment  of  the 
costs. 

Mr.  Justice  Trunkey  says :  *'  The  act  of  1842  applies  alike 
to  judgments  at  law  and  to  decrees  in  equity,  and  prohibits 
arrest  in  every  case  upon  contract  which  is  not  included  in  the 
exceptions.  Where  it  applies,  an  attachment  carmot  be  lawfully 
issued,  for  the  party  shall  not  be  arrested  and  put  to  his  an- 
swer to  the  satisfaction  of  the  judge  or  chancellor  that  he  is 
unable  to  pay  the  judgment  or  decree  under  pain  of  imprison- 
ment. Its  object  being  to  prevent  oppression  of  debtors,  in 
futherance  of  that  end  it  should  be  liberally  construed.  A 
creditor  Lb  no  more  entitled  to  process  for  arrest  of  the  debtor 
for  costs  than  for  a  debt  which  was  the  foundation  of  the  suit. 
As  respects  remedy,  the  costs  follow  the  judgment  or  decree 
for  the  recovery  of  money,  and  when  a  statute  exempts  the  de- 
fendant's property  from  levy  and  sale  or  his  person  from  arrest 
to  enforce  satisfaction  of  the  debt,  it  also  applies  to  the  costs. 
In  an  action  for  a  tort,  a  judgment  against  the  plaintiff  for 
costs  ia  not  like  damages  against  the  defendant.  A  judgment 
for  costs  is  to  be  considered  in  the  same  light  as  a  judgment 
for  debt  on  contract  so  far  as  the  exemption  law  affects  the 
rights  of  parties.  And  it  makes  no  difference  that  the  costs 
accrued  in  an  action  of  tort:  Lane  v.  Baker,  2  Grant,  424." 

A  careful  examination  of  these  authorities  indicates  that  the 
line  pointed  out  by  them  is  this — that  where  a  common  law 
remedy  is  sought  upon  a  condition  of  facts,  a  judgment  upon 
which  for  damages  together  with  costs  would  be  enforced  by 
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capias,  equitable  relief  prayed  for  upon  the  same  state  of  facts 
in  a  bill  in  equity  and  a  decree  in  accordance  therewith  direct^ 
ing  such  equitable  relief  together  with  the  payment  of  costs, 
such  decree  in  its  entirety  will  be  enforced  by  attachment.  But 
where  the  state  of  facts  set  out  in  the  bill  in  equity  is  not  such 
as  could  be  made  the  foundation  of  a  common  law  action,  even 
though  the  decree  entered  upon  such  facts  is  the  direction  for 
the  defendant  to  do  a  particular  thing,  together  with  the  pay- 
ment of  costs,  the  payment  of  costs  will  not  be  enforced  by  at- 
tachment, although  the  specific  performance  of  the  thing  directed 
will  be. 

And  it  is  this  distinction  which  can  clearly  be  read  in  all 
decisions  of  the  Supreme  Court  upon  this  question.  That  is  to 
say  that  where  the  plaintiff  has  his  choice  of  remedies,  the  one 
by  to  action  for  damages,  the  judgment  upon  which  would  be 
enforced  by  capias,  the  other  for  equitable  relief,  and  he  seeks 
the  court  of  equity  for  the  equitable  relief  desired,  the  court, 
upon  the  same  state  of  facts  which  would  have  warranted  the 
issuance  of  a  capias  at  common  law,  will  issue  an  attachment 
for  contempt  if  the  costs  decreed  are  not  paid.  To  hold  other- 
wise would  be  injecting  into  our  equity  practice  great  hardships. 
A  party  directed  to  convey  real  estate  by  a  perfect  deed  when 
an  imperfect  deed  has  been  given,  or  to  remove  an  encroach- 
ment upon  a  highway  by  his  building  or  his  fence  or  his  steps, 
or  to  transfer  certain  property,  or  in  any  other  act  where  specific 
performance  is  commanded  or  directed  and  it  is  complied  with, 
and  the  defendant  is  unable  to  pay  the  costs,  that  he  should  be 
adjudged  in  contempt  of  court  would  be  an  innovation  in  our 
equity  practice  and  a  hitherto  unexpected  power  of  a  chancellor. 
And  while  in  the  interest  of  justice,  the  rule  as  to  attachment 
to  compel  payment  of  costs  has  been  established  by  the  Supreme 
Court,  and  will  commend  itself  to  those  interested  in  the  admin- 
istration of  the  law,  yet  it  imposes  upon  the  defendant  a  punish- 
ment greater  than  that  by  arrest  in  a  common  law  action  upon  a 
capias  ad  satisfaciendum.  A  defendant  whose  person  is  taken  by 
a  capias  because  of  the  nonpayment  of  a  judgment,  is  entitled 
to  relief  and  discharge  upon  application  for  the  benefit  of  the 
insolvent  law.  No  such  privilege  is  extended  to  him  when  he 
is  arrested  because  of  nonpayment  of  the  costs  decreed  against 
him  in  a  proceeding  in  equity,  but  he  is  held,  by  reason  of  his 
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contempt  of  court,  until  the  payment  of  the  money  by  him,  or 
at  the  pleasure  of  the  judge  making  the  decree.  Because  of  this 
increased  hardship,  the  rule  in  equity  should  not  be  carried 
beyond  the  nile  in  a  common  law  action. 

In  this  case  the  defendant  was  directed  to  deliver  to  the  plain- 
tiff a  release  of  his  pretended  title  to  certain  lands  described  in 
the  bill  in  equity,  and  to  surrender  a  deed  executed  by  Joseph 
Ross  to  the  said  defendant,  and  that  he  pay  the  costs  of  suit, 
together  with  the  fees  of  the  examiner  and  master.  This  de- 
cree was  entered  on  the  1st  of  October,  1891.  On  the  17th  of 
November,  1894,  a  rule  was  entered  on  the  defendant  to  show 
cause  why  an  attachment  should  not  issue  for  contempt,  the 
petition  alleging  that  the  deed  had  not  been  delivered  and  the 
release  had  not  been  executed,  as  directed  by  the  court  in  its 
decree,  and  the  costs  of  the  proceedings  had  not  been  paid.  To 
tliis  rule  to  show  cause  the  defendant  answered  by  tendering  a 
release  such  as  was  directed  by  the  court,  he  at  the  same  time 
averring  that  the  deed  had  been  lost  and  that  he  was  too  poor 
to  pay  the  costs ;  that  his  poverty  was  not  his  fault  but  was 
unavoidable.  On  the  1st  of  December,  1894,  the  deed  was 
delivered  to  the  plaintiff  in  open  court. 

The  decree  of  the  court,  therefore,  was  fully  complied  with, 
except  the  payment  of  the  costs  by  the  defendant, — they  were 
paid  however  by  the  plaintiff.  Nothing  further  was  done  until 
nine  months  afterward,  on  the  21st  day  of  September,  1895, 
when  an  order  was  made  by  the  court  directing  an  attachment 
to  issue  against  McDonough  for  contempt  because  of  the  non- 
payment of  the  costs  of  suit,  and  an  order  was  issued  adjudging 
him  to  be  in  contempt  of  court  and  directing  his  imprisonment. 

This  order  upon  the  attachment  proceedings  is  the  question 
which  was  appealed  from  and  the  sole  question  for  consideration 
before  this  court.  Under  the  decisions  as  I  interpret  them,  the 
sole  question  for  the  consideration  of  this  court,  therefore,  upon 
this  appeal,  is — Are  the  facts  as  set  forth  in  the  bill  in  equity 
such  as  would  justify  a  judgment  which  would  be  enforced  by 
a  capias,  if  a  judgment  had  been  obtained  upon  these  facts  in  a 
common  law  action  ? 

If  upon  this  state  of  facts  a  judgment  could  have  been  ob- 
tained in  a  common  law  action,  enforceable  by  capias,  the  attach- 
ment proceedings  are  right. 
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If  no  such  judgment  could  have  been  obtained,  then  the  attach- 
ment proceedings  are  wrong. 

This  is  a  case,  it  seems  to  me,  where  there  could  have  been 
no  remedy  for  damages  in  a  common  law  action.  It  was  an 
action  where  relief  could  be  obtained  only  by  an  appeal  to  a 
court  of  equity ;  and,  as  no  judgment  could  have  been  entered  in 
a  common  law  action  upon  this  state  of  facts,  which  would  have 
been  within  the  exception  of  the  act  of  1842,  therefore,  no  at- 
tachment will  lie  to  enforce  the  nonpayment  of  costs  because  of 
this  decree  in  equity. 

I  am  constrained  therefore,  for  the  reasons  which  I  have  given, 
to  dissent  from  the  views  of  the  majority  of  the  court,  and  have 
put  in  this  form  my  reasons  therefor. 


N.  P.  Nye  v.  The  Pittsburg  Company,  Appellant. 

Contract— Written  agreement—Parol  evidence. 

Plaintiff  sued  for  wages  as  a  locomotive  engineer,  alleging  employment 
by  a  parol  agreement  by  tiie  manager  of  die  defendant,  that  at  the  time 
of  employment  it  was  agreed  he  should  buy  a  lot  of  land  from  the  defend- 
ant and  be  assisted  by  it  towards  the  construction  of  a  house  for  which 
he  was  to  pay  at  stipulated  rates  of  installments,  and  that  his  employment 
was  to  continue  until  the  house  was  paid  for.  After  repeated  parol  nego- 
tiations defendant's  manager  addressed  a  letter  to  plaintiff  stating  therein, 
*'  pursuant  to  our  conversation  about  the  matter  of  emplo3rment  with  us 
would  say  that  our  people  have  considered  the  matter  and  think  favorably 
of  it,  with  this  exception  that  if  you  receive  the  full  price  of  $85.00,  and 
a  boy  is  sufficient  to  do  the  work  of  a  fireman,  they  would  pay  suitable 
wages  for  a  boy,'*  making  an  offer  of  $85.00  per  month  for  plaintiff  but 
not  therein  alluding  to  the  purchase  of  lots  or  the  term  of  employment. 
It  was  disputed  whether  the  terms  of  this  letter  were  expressly  accepted. 
Hdd^  that  the  letter  did  not  constitute  the  entire  contract  between  the  par- 
ties and  that  it  was  not  error  for  the  court  to  submit  to  the  jury  whether 
the  contract  of  employment  was  made  prior  to  the  receipt  of  the  letter  by 
parol  agreement. 

It  is  not  the  case  of  a  written  instrument  varied  in  its  effect  by  parol 
testimony  nor  of  parol  evidence  to  establish  a  contemporaneous  oral  agree- 
ment which  induced  the  execution  of  a  written  contract. 

Argued  May  21,  1896.  Appeal,  No.  40,  April  T.,  1896,  hy 
defendant,  from  judgment  of  C.  P.  Lawrence  Co.,  Dec.  T., 
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1892,  No.  65,  for  plaintiff.    Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaveb,  Reedeb  and  Orlady,  JJ.    Affirmed. 

Assumpsit  on  oral  contract  of  employment.  Verdict  for 
plaintiff  for  $950. 

The  court  below,  Milleb,  P.  J.,  specially  presiding,  charged 
the  jury : 

The  plaintiff,  N.  P.  Nye,  was  and  had  been  for  some  years 
prior  to  September  28, 1890,  a  locomotive  engineer.  At  and 
prior  to  that  date  he  lived  at  Dennison,  Ohio,  and  had  charge 
of  a  locomotive  on  the  Panhandle  Railroad.  The  defendant, 
the  Pittsburg  Company,  is  a  corporation  organized  under  the 
laws  of  the  state,  and  prosecutes  business  at  Ellwood,  this 
county.  The  Beaver  &  Ellwood  Railroad  Company,  a  corpora- 
tion having  some  cqnnection  with  the  defendant  company,  was 
engaged  in  1890  in  building  a  line  of  railroad  to  connect  Ellwood 
with  the  Pittsburg  &  Ashtabula  Railroad  at  a  point  known  as 
Ellwood  Junction,  and  distant  about  three  miles  from  the  town 
of  Ellwood.  The  plaintiff's  parents,  it  seemed,  lived  near  Ell- 
wood, and  sometime  in  the  early  summer  of  1890  he  was  on  a 
visit  to  them,  and  met  Mr.  Green,  who  is  the  secretary  and 
manager  of  the  defendant  company.  It  seems  that  he  had 
learned  that  they  were  about  to  build  a  railroad,  and  that  he 
made  an  application  to  Mr.  Green  for  the  position  of  locomotive 
engineer  on  the  short  line  building  from  Ellwood  to  Ellwood 
Junction.  He  met  Mr.  Green  at  least  twice  prior  to  Septem- 
ber 15, 1890,  possibly  more  than  twice.  As  the  result  of  plain- 
tiffs application  to  Mr.  Green  for  employment,  the  latter,  on 
September  8, 1890,  wrote  the  following  letter  to  the  plaintiff : 

"Ellwood,  Pa.,  Sept.  8, 1890. 
"  N.  P.  Nye,  Dennison,  Ohio : 

"  Dear  Sir. — I  have  referred  the  matter  of  your  application 
for  the  position  of  engineer  on  our  new  road  to  our  company, 
and  am  instructed  to  write  to  you  that  your  application  will  be 
considered  favorably  if  our  prices  and  conditions  would  be  sat- 
isfactory to  you.  It  is  proposed  to  give  you  steady  employ- 
ment throughout  the  year  at  $75.00  i)er  month. 

"  Further,  we  understand  that  if  this  situation  is  secured  to 
you  you  purchase  a  lot  from  the  company  at  Ellwood  and  build 
Vol.  n— 25 
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a  residence  property  thereon.  Terms  of  payment  for  lot  can  be 
made  entirely  satisfactory.  The  position  we  think  is  a  very 
nice  one  and  all  things  considered  would  probably  net  a  person 
as  much  money  at  the  end  of  the  year  as  many  places  where  a 
portion  of  the  time  higher  wages  are  received.  At  all  events 
this  situation  enables  one  to  be  with  their  family  all  the  time 
except  working  hours,  the  same  as  if  engaged  in  any  other  kind 
of  business.  The  risk  is  reduced  to  a  minimum,  the  work  not 
difficult,  and  we  believe  an  exceedingly  healthful  place  for  one 
to  reside.  We  will  be  ready  to  use  an  engineer  in  a  few  days. 
We  have  several  applications  from  some  very  good  men  who 
desire  a  place  of  this  kind,  but  we  thought  best  to  communicate 
with  you  first. 

"  Kindly  let  me  know  your  conclusions  at  your  earliest  con- 
venience. 

"  Yours  truly, 

**  Meebit  Gkebn." 

Now,  you  will  observe,  gentlemen,  in  that  letter  that  it  con- 
veys to  your  mind : 

1.  That  they  had  under  consideration  a  proposition  of  the 
plaintiff  for  employment  as  a  locomotive  engineer. 

2.  That  they  offered  him  the  position  at  »f  75.00  per  month. 
8.  That  if  he  accepted  tlie  position  they  understood  that  he 

would  purchase  a  lot  and  build  a  residence.  It  also  insured 
him  employment  throughout  a  whole  year. 

On  receipt  of  this  letter  the  plaintiff  states  he  went  to  Ell- 
wood  and  met  Mr.  Green  at  his  home. 

His  brother,  A.  L.  Nye,  was  with  him, — so  he  testifies.  The 
plaintiff  testifies  that  he  informed  Mr.  Green  that  he  could  not 
accept  the  offer  contained  in  the  letter,  and  he  related  to  you 
what  he  alleges  took  place  between  Mr.  Green  and  himself.  .  .  . 

The  plaintiff  has  related  to  you  what  took  place — ^what  he 
said  and  what  Mr.  Green  said  at  the  meeting  with  Mr.  Green 
soon  after  the  receipt  of  the  letter  of  September  8.  He  alleges 
that  at  that  time  there  was  made  and  concluded  between  him 
and  the  defendant  company  a  complete  contract,  whereby  the 
defendant  company  hired  him  as  a  locomotive  engineer  and 
were  to  compensate  him  at  the  rate  of  $86.00  per  month  for  his 
services — extra  time  to  be  paid  for  in  the  same  proportion. 
That  they  were  also  to  sell  him  a  lot  and  advance  him  money 
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to  build  a  house,  which  amount  he  was  to  repay  at  the  rate  of 
$125  each  three  months,  and  the  defendant  company  were  to 
continue  his  employment  until  he  had  fully  paid  for  the  lot  and 
tiie  money  so  advanced  at  the  rate  of  $125  per  quarter. 

The  only  bearing  the  testimony  relative  to  the  purchase  of 
the  lot  and  the  building  of  the  house  has  upon  this  case  is  to 
enable  you  to  fix  the  time  of  his  hiring,  if  you  find  a  contract 
as  the  plaintiff  states  it.  Plaintiff  further  states  that  shortly 
after  the  conversation  he  i-eceived  the  letter  of  September  15, 
1890,  which  letter  is  as  follows — the  first  letter,  now,  was  writ- 
ten on  the  8th  of  September,  tlien  he  came  from  his  home  in 
Ohio  to  see  Mr.  Green,  went  home,  and  soon  after  that  he  tells 
you  he  received  this  letter  of  September  15, 1890 : 

"Bbaveb  Falls,  Pa.,  September  15, 1890. 
"  Mr.  N.  p.  Nye,  Dennison,  Ohio. 

"  Dear  Sir — Pursuant  to  our  conversation  about  the  matter 
of  employment  with  us  would  say  that  our  people  have  con- 
sidered the  matter  and  think  favorably  of  it  with  this  exception 
— ^that  if  you  receive  the  full  price  of  eighiy-five  dollars,  and 
the  boy  is  sufficient  to  do  the  work  of  a  fireman  they  should 
pay  suitable  wages  for  a  boy.  We  have  plenty  of  applications 
by  good,  strong  men  very  glad  to  have  the  place  at  even  less 
than  thirty-five  dollars.  They  think  that  a  boy  of  eighteen 
should  work  in  this  place  for  one  dollar  a  day,  that  after  the 
expiration  of  six  months  increase  this,  and  the  expiration  of  six 
months  more  make  a  further  increase.  To  make  the  matter 
specific,  we  make  the  following  offer:  will  pay  you  eighty-five 
dollars  per  month,  the  boy  twenty-five  dollars  for  six  montlis, 
and  advance  this  five  dollars  a  month  for  the  second  six  months, 
and  after  that  time  thirty-five  dollars.  This  proposition  is  based 
upon  doing  the  work,  that  is,  regular  hours  work,  not  night 
work,  but  to  make  connections  and  accommodate  matters  to  cir- 
cumstances, perhaps  some  work  Sundays  as  I  talked  to  you 
about.  WiU  give  you  five  days'  notice  to  come  when  we  are 
ready.  If  this  satisfactory  kindly  drop  me  a  line  on  receipt  of 
this. 

"  Yours  truly, 

"  Mbebit  Green.'* 

This  letter  plaintiff  retained  in  his  possession  from  the  date 
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of  its  receipt,  and  he  produced  it  on  the  trial  and  offered  it  in 
evidence  as  testimony  in  his  behalf. 

That  soon  after  the  15th  of  September  he  received  either  a 
letter  or  telegram  from  Mr.  Green  desiring  him  to  go  to  Pitts- 
burg and  bring  from  there  to  Ellwood  a  locomotive,  which  he 
states  he  did ;  and  that  he  arrived  at  EUwood  on  September  23, 
1890,  and  went  into  the  employ  of  the  defendant  company,  and 
continued  in  their  employ  continuously  until  July  81, 1892,  or 
when  he  was  discharged. 

He  further  alleges  that  on  January  10, 1891,  he  bought  of 
the  defendants,  in  pursuance  of  his  contract  when  he  was  hired, 
a  lot  in  Ellwood  at  the  price  of  $550 ;  that  defendants  advanced 
him  $1,200  with  which  to  erect  a  building ;  that  he  gave  de- 
fendants a  mortgage  on  the  lot  to  secure  the  said  $1,750 ;  that 
he  built  a  house  on  the  lot,  and  that  between  the  date  of  the 
mortgage  and  the  date  of  his  discharge  he  had  made  pajrments 
on  said  mortgage  and  reduced  the  amount  due  them  to 
$1,290.67. 

A.  L.  Nye,  brother  of  plaintiff,  relates  a  conversation  between 
his  brother  and  Mr.  Green  which  he  alleges  occurred  at  Mr. 
Green*s  house  in  Ellwood  City  between  the  dates  of  Septem- 
ber 8th  and  September  15th,  1890.  You  will  recall  and  remem- 
ber what  he  testified  to. 

The  plaintiff  admits  that  he  was  paid  in  full  for  his  services 
up  to  July  31, 1892,  the  date  of  his  discharge.  He  alleges  that 
he  had  always  performed  his  duties  as  engineer  well  while  in 
defendants'  employ.  He  caUs  witnesses  to  testify  as  to  this. 
He  avers  that  he  kept  his  part  of  the  contract  faithfully,  that 
he  was  discharged  without  just  cause,  and  before  he  had  re- 
ceived compensation  sufficient  to  pay  for  his  house  and  lot,  and 
to  pay  the  debt,  the  money  advanced,  according  to  the  contract 
between  them.  He  brings  this  suit  to  recover  from  defendants 
the  damages  he  alleges  he  has  sustained  by  reason  (A  the  defend- 
ant company  not  keeping  its  contract  with  him,  in  that  it  dis- 
charged him  wrongfully  fix)m  his  employment  before  he  had  paid 
for  the  lot  and  had  repaid  them  the  money  they  had  advanced 
him. 

These,  in  substance,  are  the  averments  of  the  plaintiff.  If 
they  are  true,  if  the  contract  was  as  stated  by  plaintiff  and  his 
witnesses,  if  the  defendant  company  committed  a  breach  of 
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such  contract,  then  the  plaintiff  is  entitled  to  recover  and  your 
verdict  should  be  in  his  favor. 

The  defendant  company  denies  that  there  was  a  verbal  con- 
tract such  as  the  plaintiff  sets  up,  or  that  there  was  any  verbal 
contract  whatever  between  them  and  the  plaintiff.  They  allege 
that  the  contract  is  in  writing,  that  all  the  contract  they  had 
with  plaintiff  is  contained  in  the  letter  of  September  15, 1890, 
— which  I  read  to  you.  In  support  of  this  they  call  Mr.  Green 
and  Mr.  Hartman ;  and  they  also  have  read  to  you  a  portion  of 
the  testimony  relating  to  this  as  given  by  A.  L.  Nye — so  they 
allege — ^when  he  was  a  witness  at  a  former  trial  of  this  case  in 
this  court* 

Mr.  Green  tells  you  that  he  met  the  plaintiff  prior  to  Sep- 
tember 8, 1890;  that  the  plaintiff  applied  to  him  for  a  position 
as  locomotive  engineer,  and  that  as  a  result  of  such  application 
he  wrote  the  letter  of  September  8, 1890 ;  that  he  wrote  this 
at  the  direction  of  the  company  and  in  pursuance  of  what  he 
had  told  them  the  plaintiff  wanted ;  that  after  the  letter  was 
written,  and  between  this  date  and  September  16,  the  plain- 
tiff came  to  see  him,  that  a  conversation  was  had  between  him 
and  the  plaintiff ;  that  the  plaintiff  refused  the  offer  in  the  letter 
of  September  8 — ^that  he  declined  to  accept  JJ75.00  per  month, 
that  he  wanted  $85.00  per  month;  that  there  was  talk  about 
the  company  employing  a  boy,  whom  plaintiff  wished  to  employ 
as  fireman.  He  avers  that  there  was  no  contract  concluded 
that  day,  or  evening ;  that  he  told  plaintiff  he  would  have  to 
submit  the  proposition  to  the  company  before  he  could  close  it. 
He  further  states  that  he  did  submit  it  to  Mr.  Hartman,  the 
president  of  the  company,  and  the  result  was  that  he  wrote  the 
letter  of  September  15, 1890.  He  states  that  shortly  thereafter, 
and  before  September  28, 1890,  plaintiff  telegraphed  him  accept- 
ing the  terms  of  the  letter  of  September  15 ;  that  this  was  all 
the  contract  and  the  only  contract  the  company  had  with  the 
plaintiff ;  that  there  never  was  any  agreement  made  by  him  on 
behalf  of  the  company  between  the  company  and  the  defendant 
whereby  the  company  was  to  sell  plaintiff  a  lot  and  advance  him 
any  sum  of  money  to  build  a  house  and  keep  plaintiff  in  their 
employ  until  he  had  fully  paid  the  same  back ;  that  all  the  con- 
versation they  liad  was  prior  to  September  15, 1890.  .  .  . 

The  turning  point  in  this  case  is  narrowed  down  to  two 
questions,  in  the  view  of  the  court : 
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First  Was  the  coatract  verbal  ?  and  was  it  made  and  con- 
cluded at  Mr.  Green's  house  between  September  8, 1890,  and 
September  15, 1890?  Or  (second),  was  it  in  writing?  and  is 
it  evidenced  in  the  letter  of  Mr.  Green  of  September  15, 1890  ? 
On  this  subject  you  heard  the  evidence  of  the  plaintiff  and 
A.  L.  Nye,  and  of  Mr.  Green.  .  .  . 

If  plaintiff  received  the  letter  of  the  15th  of  September, 
1890,  which  we  read,  if  after  he  received  it,  either  by  telegram 
or  by  letter,  he  notified  Mr.  Green  that  he  accepted  its  terms, 
we  instruct  you  then,  in  that  event,  that  the  letter  of  Septem- 
ber 15,  1890,  is  the  contract^  and  the  only  contract,  between 
the  parties ;  and  in  that  case  the  plaintiff  cannot  recover  in 
this  suit  and  your  verdict  should  be  in  favor  of  the  defendant. 

If,  however,  you  should  wholly  discard  the  evidence  of  Mr. 
Green,  and  the  extracts  from  the  testimony  of  the  plaintiff  as 
read  befwe  you  yesterday,  and  you  should  find  that  the  con- 
tract was  not  the  letter,  but  was  verbal,  as  testified  to  by  the 
plaintiff,  and  by  A.  L.  Nye,  then  you  wiU  find  or  assess  his 
damages — then  you  should  find  for  the  plaintiff,  and  you  will 
proceed  to  assess  his  damages  in  accordance  with  the  instruc- 
tions of  the  court  in  the  answer  to  plaintiff's  sec<md  point. 
The  measure  of  damages  which  would  control  your  verdict  is 
the  amount  which  he  lost  by  reason  of  the  breach  of  contract  on 
the  part  of  the  defendants — if  there  was  a  breach. 

The  amount  that  he  has  lost  would  be,  ordinarily,  the  amount 
he  would  have  received  if  there  had  been  no  breach,  less  what- 
ever sum  he  may  have  been  able  to  earn  in  the  meantime.  .  .  • 

[A  Juryman:  There  were  some  understood  you  in  your 
charge  to  say  this,  that^  if  we  believed  the  plaintiff  in  this  case 
had  received  that  letter,  and  retained  it  in  his  possession,  and 
subsequently  within  a  few  days  had  entered  into  the  employ  of 
this  companyy  that  was  the  contract. 

The  Court:  No;  I  said  if  he  received  the  letter  and  answered 
it;  if  he  received  the  letter  and  answered  it  to  Mr.  Green, 
accepting  its  terms,  and  then  entered  the  employ  of  the  defend- 
ant company  in  pursuance  of  that,  that  he  could  not  recover. 
That  is  what  I  said.]  [6] 

Defendant  presented  the  following  points : 

1.  The  evidence  of  the  plaintiff  showing  that  the  alleged  parol 
contract  for  services  upon  which  the  plaintiff  claims  was  made 
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prior  to  the  letter  of  September  16, 1890,  and  the  contract  for 
lot  of  January  10, 1891,  the  evidence  of  such  alleged  contract 
for  services  is  of  no  effect  against  the  terms  of  said  documents 
under  the  undisputed  evidence  relating  to  the  same,  and  there- 
fore the  plaintiff  is  not  entitled  to  recover.  Answer.  Refused.  [1] 

2.  That  under  the  evidence  of  the  plaintiff  the  terms  of  the 
alleged  parol  contract  were  incomplete  in  this,  that  the  lot  to 
be  purchased  was  not  designated,  nor  the  price  fixed,  nor  the 
sum  of  money  to  be  let  determined,  and  therefore  the  plaintiff 
is  not  entitled  to  recover.    Answer:  Refused.  [2] 

3.  That  the  contract  of  emplo3naient  was  evidenced  by  the 
letter  of  September  15, 1890,  and  the  fact  of  entering  on  the 
employment  subsequent  thereto  without  any  change  in  the  terms 
thereof,  and  there  is  no  sufficient  evidence  of  fraud,  accident  or 
mistake  in  reference  to  said  letter  to  vary  the  terms  thereof, 
and  therefore  the  plaintiff  is  not  entitled  to  recover.  Answer : 
This  point  is  refused.  As  to  that,  we  instruct  you  that  if  you 
find  that  defendant  wrote  the  letter  of  September  15, 1890, 
addressed  it  to  the  plaintiff  at  his  residence,  and  that  the  plain- 
tiff received  said  letter,  and  retained  it  in  his  possession,  and 
notified  defendant  either  by  letter  or  by  telegram  that  he  ac- 
cepted its  terms,  and  that  subsequently  and  within  a  few  days 
thereafter  entered  into  the  service  of  the  defendant  company 
without  making  any  objection  to  the  terms  of  said  letter,  then 
the  said  letter  is  the  contract  between  the  parties,  the  defend- 
ant had  the  right  to  discharge,  and  the  plaintiff  cannot  re- 
cover. [3] 

4.  That  the  terms  of  contract  of  sale  of  lot  embodied  in  tlie 
contract  of  January  10, 1891  (and  the  terms  of  said  contract), 
.were  the  terms  of  said  contract,  and  there  is  no  sufficient  evi- 
ence  of  fraud,  accident  or  mistake  in  relation  thereto  to  vary  the 
terms  thereof,  and  therefore  the  plaintiff  is  not  entitled  to  re- 
cover. Answer :  This  point  is  refused.  We  do  not  mean  to 
say  in  refusing  the  point  that  the  terms  of  the  contract  and  tlie 
sale  of  lot  embodied  in  the  contract  of  January  10,  1891,  were 
not  the  terms  of  said  contract;  but  what  we  refuse  to  do  is  to 
instruct  peremptorily  to  find  in  favor  of  the  defendant.  [4] 

5.  That  under  all  the  evidence  in  this  case  the  plaintiff  is 
not  entitled  to  recover.  Answer :  Refused.  Whether  the  plain- 
tiff is  entitled  to  recover  or  not  we  will  .submit  to  you  under 
the  instructions  of  our  general  charge.  [5] 
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The  agreement  for  the  purchase  of  lots  refeired  to  is  as  fol- 
lows: 

"Agreement  entered  into  this  10th  day  of  January,  1891,  be- 
tween the  Pittsburgh  Company,  a  corporation  incorporated  under 
the  laws  of  the  State  of  Pennsylvania,  party  of  the  first  part, 
and  N.  P.  Nye,  of  Ellwood  City,  party  of  second  part,  is  in 
effect  as  follows :  That  whereas  second  party  has  this  day  paid 
to  the  first  party  dollars,  receipt  of  which  is  hereby 

acknowledged,  the  first  party  agrees  to  give  a  good  and  suffi- 
cient deed  to  the  said  second  party  for  the  lot  numbered  71, 
located  in  the  plan  of  lots  of  Ellwood,  Lawrence  county,  Pa.,  at 
the  following  prices  and  terms :  Price  of  lot  $650.  Terms,  one- 
third  due  Dec.  81st,  1891,  one-third  due  Dec.  81st^  1892,  one- 
third  due  Dec.  31st,  1898,  a  sum  not  exceeding  $1200  to  be 
advanced  in  building  house,  payable  $125  each  three  months 
from  January  1st,  1891,  the  net  proceeds  of  property  of  second 
party  at  Dennison,  Ohio,  when  sold  to  be  applied  on  above  pay- 
ment.   Interest  payable  semi-annually  at  6  per  cent. 

"  Conditioned  that  the  said  second  party  shall  execute  upon 
delivery  of  above  mentioned  deed,  bond  and  mortgage  for  de- 
ferred payments  herein  mentioned,  and  that  any  failure  upon 
the  part  of  said  second  party  to  execute  said  bond  and  mortgage 
upon  delivery  of  the  deed  shall  work  a  forfeiture  of  the  money 
first  above  mentioned  paid,  and  this  agreement  will  then  be  void. 

^^  But  should  full  settlement  be  made,  bond  and  mortgage  exe- 
cuted as  herein  provided  upon  delivery  of  the  deed,  which  shall 
not  be  later  than  January  81st,  1891,  then  such  first  above 
mentioned  sum  of  shall  be  credited  as  so  much  paid  on 

purchase  price  of  said  lot. 

^^In  witness  whereof  the  parties  hereto  have  set  their  hands 
and  seals. 

"The  Pittsburgh  Compaky, 

"by  Mebbit  Gbben         [seal.] 
"N.  P.  Nye"  [seal.] 

Verdict  and  judgment  for  plaintiff  for  $950. 

Error%  assigned  were,  (1-5)  answer  to  points ;  (6)  charge  of 
the  court  as  above  indicated. 
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John  F.  Sanderson^  with  him  D.  B.  Kurtz^  L.  T.  Eurtz^  Walter 
Lyon  and  Charles  H.  McKee^  for  appellant. — The  letter  of  Mer- 
rit  Green  contains  a  full  and  complete  and  specific  offer.  Such 
is  its  language,  ^^To  make  the  matter  specific  we  make  the 
following  offer."  The  undisputed  testimony  showed  the  due 
receipt  of  the  letter;  that  shortly  after  its  receipt  the  plaintiff 
entered  the  defendant's  employment;  and  there  was  no  allega- 
tion tliat  any  objection  was  made  to  the  offer,  or  that  any  nego- 
tiation intervened. 

There  was  a  dispute  as  to  whether  a  reply  was  sent  accepting 
the  offer. 

The  proposal  or  acceptance  of  an  agreement  need  not  neces- 
sarily be  written  or  spoken,  but  may  be  acted  wholly  or  in  part : 
8  Am.  &  Eng.  Ency.  of  Law,  858 ;  Patton  v.  Hessinger,  69  Pa. 
811;  Mactier  V.  Frith,  6  Wend.  108;  s.  c,  21  Am.  Dec.  262; 
Bishop  on  Contracts,  sec.  880. 

John  G.  McConahy^  with  him,  J.  Norman  Martin  and  B.  A, 
Wtntemitz^  for  appellee. — What  had  been  agreed  upon  before 
the  writing  of  the  letter,  and  not  contained  in  it,  was  not  af- 
fected by  it  and  was  a  matter  of  proof  to  be  submitted  to  and 
determined  by  the  jury.  Without  the  light  of  the  evidence  of 
the  verbal  contract  the  letter  shows  no  contract  on  which  any 
action  could  be  maintained  against  defendant.  When  a  con- 
tract is  partly  in  writing  and  partly  verbal  it  is  a  parol  contract : 
Vicary  v.  Moore,  2  Watts,  457 ;  Sprangler  v.  Springer,  22  Pa. 
454 ;  McCauley  v.  Kellar,  130  Pa.  70 ;  Malone  v.  Railroad,  157 
Pa.  440. 

If  the  letter  were  the  contract,  its  language  is  obscure,  uncer- 
tain and  imintelligible,  without  evidence  to  explain  it  and  point 
out  its  subject-matter  and  its  application.  In  such  a  case  it  is 
proper  tx)  submit  to  the  juiy  the  decision  of  the  question  what 
the  contract  was :  Thompson  v.  Trials,  sees.  1086  1118 ;  Ed- 
wards V.  Goldsmith,  16  Pa.  48 ;  Balckow  v.  Seymour,  17  C.  B. 
(N.  S.)  107. 

A  written  agreement  may  be  modified,  explained,  reformed 
or  altogether  set  aside  by  parol  evidence  of  an  oral  promise  or 
contract  material  to  the  subject-matter  of  the  contract,  which 
induced  the  other  party  to  put  his  name  to  it :  Ferguson  v.  Raf- 
ferty,  128  Pa.  855;  Walker  v.  France,  112  Pa.  210,  Thomas 
V.  Loose,  114  Pa.  85. 
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Opinion  by  Beaveb,  J.,  July  16, 1896 : 

There  is  no  error  in  this  record  of  which  the  appellant  has 
reason  to  complain.  The  court  below  narrowed  the  margin  of 
fact  upon  which  the  juiy  could  base  a  verdict  beyond  what  the 
case  in  our  judgment  warranted,  but  of  this  the  appellant  can- 
not complain.  It  was  well  observed  in  Phillips  v.  Meily,  106 
Pa.  586,  by  the  then  Mr.  Justice  Paxson,  that  "  The  English 
rule  that  parol  evidence  is  inadmissible  to  vary  the  terms  of  a 
written  instrument  does  not  exist  in  this  state.  The  cases  are 
numerous  upon  this  point  It  is  sufficient  to  refer  to  Kosten- 
bader  v.  Peters,  80  Pa.  438.  It  would  perhaps  be  more  accu- 
rate to  say  that  the  rule  has  been  relaxed,  for  the  guards  which 
this  court  has  thrown  around  ttie  modification  of  the  rule  have 
to  some  extent  preserved  the  rule  itself.  In  the  present  condi- 
tion of  the  law  of  evidence  public  policy  requires  that  we  should 
do  nothing  to  increase  the  facilities  for  destroying  written  instru- 
ments. As  was  well  observed  by  our  Brother  Tbxjnkby  in  the 
recent  case  of  Juniata  Building  and  Loan  Association  v.  Hetzel, 
108  Pa.  607,  *  Now  that  parties  are  competent  witnesses  each 
may  oppose  his  oath  to  the  other's,  and  certainly  when  written 
contracts  or  obligations  are  sought  to  be  impeached  by  defenses 
purely  equitable  the  reason  is  stronger  than  formerly  for  enforc- 
ing the  rules  of  evidence  applicable  to  cases  in  equity.* "  The 
rule  above  stated  has  prevailed  in  Pennsylvania  since  Herr, 
Lessee,  v.  Kirkbride,  tried  at  nisi  prius  in  Bucks  county, 
March  24, 1778,  which  case  was  authoritatively  reported  by  Mr. 
Chief  Justice  Tilohkan,  in  his  opinion  in  Wallace  v.  Baker,  1 
Binney,  610. 

It  was  not  necessary,  however,  to  invoke  this  rule  in  the  pres- 
ent case.  It  is  not  the  case  of  a  written  instrument  varied  in 
its  effect  by  parol  testimony.  It  is  admitted  by  the  appellant 
that  the  letter  of  the  8th  of  September  was  not  the  contract. 
It  is  sought  however  to  bind  the  appellee  by  the  letter  of  the 
15th  of  September,  1890,  and  by  a  subsequent  agreement  for 
the  sale  of  a  lot  and  the  erection  of  a  house  dated  the  10th  of 
January,  1891,  which  became  executed  by  the  deed  of  the  ap- 
pellant to  the  appellee  and  the  mortgage  of  the  appellee  and 
wife  to  the  appellant  dated  the  2d  of  February,  1891,  and  to 
exclude  entirely  all  that  led  to  and  induced  these  written  evi- 
dences of  a  broader  and  more  comprehensive  contract    The 
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appellee  is  bound  by  these  writings  but  they  do  not,  in  our  view 
of  the  case,  constitute  the  entire  contract  between  the  appellee 
and  the  appellant.  Between  the  letter  of  the  8th  of  September 
and  that  of  the  15th  of  September,  1890,  there  was  an  agreement, 
provisional  it  may  be,  entered  into  between  Merrit  Green  repre- 
senting the  appellant  and  the  appellee.  The  letter  of  Septem- 
ber 15  refers  to  it  and  seems  to  confirm  it,  with  the  exception 
therein  referred  to.  The  letter  is  addressed  to  the  appellee  and 
informs  him  that  "  Pursuant  to  our  conversation  about  the  mat- 
ter of  employment  with  us  would  say  that  our  people  have  con- 
sidered the  matter  and  think  favorably  of  it^  with  this  exception 
that  if  you  receive  the  full  price  of  $85.00  and  a  boy  is  suffi- 
cient to  do  the  work  of  a  fireman,  they  should  pay  suitable 
wages  for  a  boy."  The  exception,  of  course,  relates  to  the 
wages  of  the  boy,  and  with  that  the  letter  has  to  do.  The  offer 
as  to  wages  is  specific.  As  to  all  other  things  included  in  the 
agreement,  the  conversation  is  allowed  to  govern.  The  case, 
therefore  instead  of  being  that  of  a  written  agreement  as  to 
which  parol  testimony  is  sought  to  be  introduced  to  vary  its 
effect,  is,  in  fact,  a  parol  agreement  in  which  the  letter  above 
referred  to  gives  express  assent,  with  the  exception  therein  re- 
ferred to,  and  the  deed  and  mortgage  simply  give  legal  effect 
to  the  part  of  the  agreement  which  would  not  otherwise  have 
bound  either  party.  Even  under  the  English  rule,  where  an 
agreement  in  writing  is  expressed  in  short  and  incomplete 
terms,  parol  evidence  is  admissible  to  explain  that  which  is  per 
se  unintelligible,  such  explanation  not  being  inconsistent  witli 
the  written  terms :  Sweet  v.*  Lee,  3  Man.  &  Gran.  450  (42  Eng. 
C.  L.  R.  240).  It  is  very  certain  that  the  letter  of  the  15th 
of  September,  1890,  does  not  make  a  complete  and  intelli- 
gible contract  in  itself.  Something  else  is  necessary  to  its  com- 
pleteness, and  that  something  is  referred  to  in  the  letter  itself  as 
the  conversation  had  between  the  writer  of  the  letter  and  the  ap- 
pellee. The  agreement  contained  in  the  conversation  referred  to 
is,  therefore,  a  question  of  fact  which  must  in  any  trial  of  the  case 
be  submitted  to  the  juiy.  K  the  facts  of  the  case  had  brought 
it  within  the  rule  in  Thomas  et  al.  v.  Loose  et  al.,  114  Pa.  35, 
in  which  it  was  laid  down  by  Mr.  Justice  Tbunkby,  in  an 
admirable  opinion  upon  the  subject,  that  "  parol  evidence  is 
admissible  to  establish  a  contemporaneous  oral  agreement  wliich 
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induced  the  execution  of  a  written  contract,  though  it  may 
vary,  change  or  reform  the  instrument.  It  has  been  often  said 
that  such  oral  agreement  must  be  shown  by  evidence  that  is 
clear,  precise  and  indubitable,  that  is,  it  shall  be  found  that  the 
witnesses  are  credible,  that  they  distinctly  remember  the  facts 
to  which  they  testify,  that  they  narrate  the  details  exactly  and 
that  their  statements  are  trae,"  the  evidence  would  be  sufficient 
to  carry  the  case  to  the  jury  and  justify  a  verdict  for  the  appellee. 
Two  witnesses  testify  to  the  agreement.  They  are  corroborated 
by  the  letter  of  the  15th  of  September,  and  by  other  facts  and 
circumstances  connected  with  the  purchase  of  the  lot  and  the 
erection  of  the  house  mentioned  by  them,  which  appear  in  vari- 
ous ways  in  the  testimony  offered  by  both  parties.  The  juiy 
might  very  well  therefore  have  found  that  their  testimony  was 
accurate  and  that  the  agreement  was  such  as  was  claimed  by 
the  appellee  and  his  brother.  The  facts  of  the  case,  however, 
do  not  bring  it  within  the  principle  of  Thomas  v.  Loose,  supra. 
The  parol  evidence  is  not  introduced  for  the  purpose  of  vary- 
ing, changing  or  reforming  the  proposition  contained  in  the  let- 
ter of  the  16th  of  September,  1 890,  supra.  It  is  rather  intended 
to  supply  what  is  manifestly  lacking  in  that  letter,  in  order  to 
make  the  contract  complete,  intelligible  and  consistent. 

It  follows,  from  what  we  have  said,  without  further  discus- 
sion, that  the  court  could  not  have  properly  answered  any  of  the 
appellant's  points  as  requested,  denying  the  right  of  the  plain- 
tiff in  the  court  below  to  recover.  The  assignments  of  error 
are  therefore  all  overruled  and  the  judgment  is  affirmed. 
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Overseers  of  the  Poor  of  Elderton  Borough  v.  Overseers 
of  the  Poor  of  Plumcreek  Township,  Appellants. 

Appeals — Removal  of  paupers — Jurisdiction,  Superior  Ct. 

In  appeals  from  the  decree  of  quarter  sessions  touching  an  order  of  re- 
moval of  paupers,  nothing  but  the  record  and  that  which  has  been  included 
in  it  can  be  considered  by  the  appellate  court. 

Practice,  C.  P.— Poor  latv— Exceptions— Record, 

Under  the  act  of  March  16,  1868,  P.  L.  46,  a  wiit  of  error  is  allowed  to 
the  decision  of  the  court  of  quarter  sessions  on  points  of  evidence  and  law 
which  have  been  specifically  excepted  to  and  brought  upon  the  record  as 
directed.  Evidence  and  rulings  of  the  court  not  thus  made  a  matter  of 
record  remain  with  the  opinion,  beyond  the  reach  of  the  appellate  oourt. 

In  the  case  at  bar  the  opinion  concludes  with  the  decree  of  oourt  which 
is  followed  by  an  exception  in  these  words :  **  Eo  die  exception  to  appel- 
lants and  bill  sealed."  This  is  the  only  exception  and  whether  it  is  aimed 
at  the  points  or  the  opinion  or  the  deci*ee  is  nowhere  stated,  but  whether 
at  one  or  all  it  is  equally  unavaUing  to  bring  upon  the  record  any  of  the 
matters  assigned  for  error. 

Argued  May  12,  1896.  Appeal,  No.  35,  May  T.,  1896,  by 
Overseers  of  the  Poor  of  Plumcreek  Twp.,  from  decree  of  Q.  S. 
of  Armstrong  Co.,  June  Sessions,  1896,  No.  2,  dismissing  appeal 
from  the  order  of  removal  of  paupers  from  tlie  borough  of  Elder- 
ton  to  the  township  of  Plumcreek.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Reedbe,  Oblady  and  Smtih,  J  J.    Affirmed. 

Appeal  from  order  of  removal  of  paupers  from  borough  of 
Elderton  to  township  of  Plumcreek.  Before  Raybubn,  P.  J. 
Appeal  dismissed. 

At  the  hearing  the  court  was  requested  by  the  attorney  for 
the  overseers  of  Elderton  borough  to  affirm  certain  points  and 
by  the  overseers  of  Plumcreek  township  to  find  certain  points 
of  evidence  and  law.  According  to  the  paper-book  of  appel- 
lants all  the  points  for  appellee  appear  to  have  been  affirmed* 
and  those  of  the  appellant  to  have  been  refused  by  the  court. 
The  opinion  of  the  court  below  concluded  with  the  decree  as 
follows:  **And  now,  October  28,  1895,  the  appeal  from  the 
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order  of  removal  is  dismissed,  and  the  Poor  District  of  Plum- 
creek  township  is  ordered  to  pay  the  costs  of  these  proceedings. 

"By  theCouBT." 
^  Eo  die  exception  to  appellants  and  bill  sesded. 

"  Calvin  Raybubn,  P.  J."    [seal] 

No  exceptions  appear  on  the  record  except  as  above  indicated. 

Errors  assigned  were,  (1-6)  affirming  appellees*  points ;  re- 
fusal to  affirm  points  on  the  part  of  Plumcreek  township,  reciting 
same ;  (7)  error  in  the  general  opinion  of  the  court,  reciting 
same. 

W.  2).  Patton^  for  appellants. 

J.  H*  McCain^  of  McCain  ^  Christy^  for  appellees. — The  ap- 
pellees cited  Overseers  of  Spring  Twp.  v.  Overseers  of  Walker 
Twp.,  1  Pa.  Superior  Ct.  383. 

Opinion  by  Smith,  J.,  October  12, 1896  : 

This  is  an  appeal  by  the  overseers  of  Plumcreek  township, 
from  a  decree  of  the  court  of  quarter  sessions  of  Armstrong 
county,  affirming  an  order  under  which  two  paupers  were  re- 
moved from  Elderton  borough  to  Plumcreek  township.  Al- 
though the  appellants'  paper-book  contains  seven  assignments 
of  error  on  questions  of  law  and  fact,  none  of  them  can  be  con- 
sidered by  this  court  for  the  reason  that  there  are  no  exceptions 
to  support  them. 

On  appeals  in  this  class  of  cases  nothing  but  the  record  proper, 
and  that  which  has  been  included  in  it  in  the  manner  prescribed 
by  law,  can  be  considered  by  this  court.  Prior  to  the  act  of 
March  16, 1868,  the  decision  of  the  court  of  quarter  sessions  on 
the  merits  was  conclusive,  and  could  not  be  reviewed.  It  is 
true  that  the  writ  of  certiorari  remained  as  of  common  right, 
but  that  brought  up  the  record  only,  and  the  appellate  court 
was  confined  to  a  review  of  the  regularity  and  legality  of  the 
proceedings ;  neither  the  evidence  nor  the  opinion  of  the  court 
formed  any  part  of  the  record,  and  tliese  could  not  be  examined 
under  that  writ.  The  law  furnished  no  mode  by  which  the  evi- 
dence or  rulings  of  the  court  in  these  cases  could  be  brought 
upon  the  record.     The  proceedings  being  out  of  the  course  of 
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the  common  law  a  writ  of  error  would  not  lie,  and  none  was 
given  by  statute ;  and  for  similar  reasons  no  appeal  could  be 
taken.  No  bills  of  exception  were  allowed  by  enactment,  and 
none  could  be  obtained  in  these  proceedings  under  the  statute 
of  Westminster.  Thus  the  law  stood  before  the  act  of  1868 
went  into  effect.  That  act  is  as  follows :  "  Upon  the  hearing 
and  argument  of  all  appeals  before  any  court  of  quarter  sessions, 
from  the  order  of  removal  of  paupers  from  one  district  to  an- 
other, it  shall  be  lawful  for  either  of  the  parties  to  the  issue,  to 
except  to  any  decision  of  the  court  upon  any  point  of  evidence 
or  of  law,  which  exception  shall  be  noted  by  the  court  and  filed 
of  record  as  in  civil  cases  ;  and  a  writ  of  error  to  the  Supreme 
Court  may  be  taken  by  either  party  to  the  judgment  of  the 
court  with  like  effect  as  in  civil  cases." 

This  statute  allows  a  writ  of  error  to  the  decision  of  the  court 
of  quarter  sessions  on  points  of  evidence  or  of  law  which  have 
been  specifically  excepted  to  and  brought  upon  the  record  as  di- 
rected. No  other  change  is  made  in  the  law  or  practice  with 
reference  to  this  class  of  cases.  Evidence  and  rulings  of  the 
court  not  thus  made  a  matter  of  record  remain,  with  the  opin- 
ion, beyond  the  reach  of  an  appellate  court,  the  same  as  if  the 
act  had  not  been  passed ;  and  there  is  no  further  legislation  on 
the  subject.  It  has,  therefore,  been  uniformly  held  by  the  Su- 
preme Court,  that  in  order  to  have  any  question  of  law  or  of 
fact  reviewed  under  this  statute,  an  exception  to  the  ruling  of 
the  court  below  upon  it  as  required  by  tiie  statute  is  essential : 
Lower  Augusta  v.  Selinsgrove,  64  Pa.  166 ;  Moreland  v.  David- 
son, 71  Pa.  871 ;  Wayne  v.  Jersey  Shore,  81*  Pa.  264;  Laporte 
V.  Hillsgrove,  95  Pa.  269 ;  Warsaw  v.  Knox,  107  Pa.  301  ; 
Montoursville  v.  Fairfield,  112  Pa.  99;  Taylor  v.  Shenango, 
114  Pa-  394 ;  Cambria  v.  Madison,  188  Pa.  109 ;  Kittanning  v. 
Madison,  146  Pa.  108 ;  Parker  v.  East  Franklin,  13  W.  N.  C. 
141.  The  principle  upon  which  this  construction  is  based  has 
been  applied  by  this  court  in  Spring  Twp.  v.  Walker  Twp.,  1 
Pa.  Superior  Ct.  388. 

A  like  construction  was  given  to  the  act  of  November  6, 
1856,  relating  to  trials  for  murder  and  voluntary  manslaughter 
and  has  been  rigidly  adhered  to  in  those  cases :  Fife  v.  Common- 
wealth, 29  Pa.  429 ;  Hopkins  v.  Commonwealth,  50  Pa.  9.    And 
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a  comparison  of  the  provisions  of  the  act  of  1856  with  those  of 
the  act  of  1868  shows  that  they  are  substantially  the  same. 

In  the  court  below  requests  for  findings  on  points  of  evidence 
and  of  law  were  submitted  on  behalf  of  the  appellants  in  this 
case,  but  it  cannot  be  determined  from  the  paper-books  whether 
these  were  answered  apart  from  or  in  the  opinion.  The  opin- 
ion concludes  with  the  decree  of  the  court,  which  is  followed  by 
an  exception  in  these  words :  ^^  Eo  die  exception  to  appellants 
and  bill  sealed."  This  is  the  only  exception  set  out  or  noted 
in  the  appellants*  paper-book,  and  whether  it  is  aimed  at  the 
points  or  the  opinion,  or  the  decree,  is  nowhere  stated.  But 
whether  to  one  or  to  all,  it  is  equally  unavailing  under  the  au- 
thorities cited,  ta  bring  upon  the  record  for  review  any  of  the 
matters  assigned  for  error.  In  Kittanning  v.  Madison,  supra,  a 
bill  of  exceptions  was  sealed  '^  to  the  opinion  and  the  refusal  of 
points,  so  far  as  refused  or  qualified,"  but  this  ako  was  held 
insufficient  and  the  Supreme  Court  affirmed  the  proceedings  by 
simply  saying :  "  There  is  nothing  in  this  case  for  us  to  review." 

The  practice  governing  these  proceedings  is  plainly  distin- 
guishable from  that  in  cases  of  appeals  after  trial  by  jury.  By 
acts  of  assembly  the  points,  answers  and  charge  in  those  cases 
are  made  a  part  of  the  record  when  regularly  filed  for  that  pur- 
pose, upon  request,  or  on  exception,  or  by  direction  of  the  court 
or  trial  judge,  and  thereupon  they  become  subject  to  review  by 
assignments:  Wheeler  v.  Winn, 63  Pa.  122 ;  Janney  v. Howard, 
160  Pa.  839 ;  Rosenthal  v.  Ehrlicher  et  al.,  164  Pa.  896.  Even 
in  those  cases  bills  of  exceptions  are  still  necessary  to  bring  up 
for  review  all  "matters  of  evidence,  the  competency  of  wit- 
nesses," and  everything  not  included  in  the  points,  answers  and 
charge  of  the  court:  Connell  v.  O'Neil,  164  Pa.  682;  Com'th 
ex  rel.  v.  Arnold,  161  Pa.  320. 

One  thing  common  to  all  proceedings  formerly  reviewable  on 
a  writ  of  error  is,  that  appellate  courts  are  confined  to  an  exam- 
ination of  such  matters  as  go  to  make  up  the  record ;  they  differ 
as  to  the  subject-matter,  and  the  mode  of  placing  it  there ;  un- 
less otherwise  directed  by  statute  bills  of  exception  must  be 
used  for  the  latter  purpose.  But  each  case  is  limited  to  the 
matter  and  to  the  mode  prescribed  for  its  class.  In  the  present 
case  "any  point  of  evidence  or  of  law "  may  be  reviewed  when 
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specifically  excepted  to,  and  not  otherwise.  No  such  exception 
appears. 

We  may  add  for  the  information  of  the  appellants,  that  we 
have  examined  the  alleged  errois,  ex  gratia,  and,  upon  a  review 
of  the  whole  case,  we  would  not  reverse  for  the  reasons  assigned, 
if  they  were  properly  before  us. 

The  proceedings  are  affirmed. 


Samuel  Orr  v.  Carnegie  Natural  Gas  Company,  Appellant. 

Oil  and  gaa  lines— Evidence — Price  demanded  by  owner. 
Under  the  general  rule  of  evidence  that  everything  said  or  done  by  a 
party,  touching  the  matter  in  issue,  may  be  presented  in  evidence  against 
him,  it  is  admissible  to  show  in  a  damage  case  for  taking  the  right  of  way 
for  a  pipe  line,  the  price,  apart  from  any  purpose  of  compromise,  de- 
manded by  the  plaintiff. 

OU  and  gas  lines^Evidence^Opinifms  as  to  value. 

Under  the  rules  of  evidence,  governing  the  admission  of  opinions  as  to 
the  value  of  property,  which  have  been  frequently  stated  by  the  Supreme 
Ck>urt  and  which  are  plain  and  not  difficult  of  application,  the  following 
rulings  of  the  trial  judge  were  correct. 

1.  The  evidence  was  admissible  where  the  witness  testified  that  he  knew 
the  property  for  many  years  and  that  his  judgment  of  its  value  was  based 
on  his  knowledge  of  its  conditions,  quality  and  utility,  and  of  such  sales 
as  were  made  of  similar  properties  in  the  neighborhood. 

2.  Evidence  is  properly  rejected  where  the  witness  himself  stated  and 
his  testimony  showed  that  he  was  not  acquainted  with  the  value  of  land  in 
the  neighborhood  of  the  farm  in  question. 

3.  Where  the  witness  had  been  rejected  under  the  above  (2d)  ruling  on 
a  former  day  during  the  trial  there  was  no  abuse  of  discretion  in  refusing 
to  permit  him  to  be  examined  on  the  following  day,  no  reason  being  given 
by  the  oif  er  nor  stated  by  the  witness  why  he  should  be  again  examined. 

Praclice,  C,  P. — Trial— Irrelevant  suggestions  to  witness. 
An  assignment  of  error  will  not  be  sustained  based  on  permitting  a  wit- 
ness to  answer  a  question  entirely  proper  in  itself  under  directions  to 
*'  answer  as  indicated  in  the  question  ^'  although  irrelevant  suggestions  had 
been  made  by  counsel  to  the  witness  while  in  the  witness  box. 

It  not  being  undei*stood  that  approval  is  expressed  of  the  method  of  con- 
versatioo  permitted  and  it  being  further  indicated  that  the  trial  judge 
very  properly  might  have  cautioned  the  witness  to  have  based  his  answer 
on  his  own  knowledge  rather  than  upon  the  suggestions  of  counsel. 
Vol.  n— 26 
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Argued  May  13,  1896.  Appeal,  No.  41,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  March  T., 
1895,  No.  125,  on  verdict  for  plaintiff.  Before  RiCB,  P.  J.,  Wil- 
LABD,  WiOKHAM,  Beaveb,  Rebdeb,  Oblady  and  Smith,  J  J. 
Reversed. 

Appeal  from  award  of  jury  of  view  assessing  damages  for  the 
taking  of  a  right  of  way  for  a  natural  gas  pipe  line  under  right 
of  eminent  domain.    Before  Raybubn,  P.  J. 

On  the  trial  Samuel  Orr,  the  plaintiff,  being  on  the  stand  under 
cross-examination,  the  court  rejected  the  following  evidence. 

Mr.  Neale :  We  propose  to  ask  the  witness  what  he  offered 
to  take  from  the  defendant  company  for  the  right  of  way  before 
his  land  was  entered,  as  a  measure  of  damages  fixed  by  himself. 

Mr.  Leason :  It  is  objected  to  as  incompetent  and  irrelevant. 
Any  proposition  made  in  the  way  of  settlement  of  damages  not 
accepted  and  before  any  damage  was  done  upon  the  premises, 
is  not  evidence. 

The  Court :  We  will  sustain  the  objection  and  give  you  an 
exception  and  seal  a  bill. 

Mr.  Neale:  The  same  proposition  is  stated,  expressly  ex- 
cepting from  that  proposition  any  offer  made  by  him  for  the 
purpose  of  compromise,  but  the  question  is  directed  to  the  fact 
that  the  actual  price  demanded  by  the  plaintiff  from  the  defend- 
ant for  the  occupation  of  the  land. 

Mr.  Leason :  The  proposition  being  in  substance  the  same  as 
the  former  one  the  same  objection  is  made  to  it. 

The  Court:  And  the  same  ruling.  [1] 

The  court  permitted  under  objection  the  following  witnesses 
to  testify  as  to  the  value  of  land. 

Samuel  Dibble,  a  witness  called  for  the  plaintiff,  testified  that 
he  was  a  farmer  living  about  a  mile  from  plaintiff's  farm  which 
he  had  known  about  seven  years ;  that  he  was  familiar  with  the 
improvements  on  the  farm.  Did  not  know  number  of  acres ; 
that  the  farm  was  a  rolling  one.     Witness  was  then  asked : 

Q.  Mr.  Dibble,  from  your  knowledge,  then,  of  this  farm,  what 
would  you  say  would  be  the  market  value  previous  to  the  lay- 
ing of  this  line  ? 

Mr.  Patton :  We  object ;  the  witness  has  not  shown  sufficient 
knowledge  of  the  selling  or  buying  prices  of  land  in  the  neighbor- 
hood to  be  able  to  fix  a  value. 
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The  Court :  Yes,  you  ought  to  get  from  the  witness  wheflier 
or  not  he  knows  the  value  of  lands  in  that  neighborhood. 

Mr.  Whitworth :  Do  you  know  the  market  value  of  land  in 
that  community  ?  A.  I  have  noticed  some  few  sales  there ;  I 
bought  a  farm  there  some  years  ago,  and  as  far  as  I  can  see  the 
land  sells  near  about  the  same  as  it  did  then,  according  to  the 
quality  and  the  improvements. 

Witness  was  then  permitted  to  give  his  opinion  as  to  the 
value  of  land  and  was  asked : 

Q.  Have  you  any  knowledge  either  from  observation  or  per- 
sonal experience  of  the  effect  of  pipe  lines  on  farm  land? 

Mr.  Patton :  We  object  to  anything  except  this  farm. 

The  Court :  You  can  ask  the  question. 

A.  I  have  had.  Q.  Now,  what  would  you  say  that  this  farm 
by  reason  of  the  laying  of  this  line  through  it  would  depreciate 
in  value  per  acre  ? 

Mr.  Patton :  We  object  to  the  witness  answering  the  ques- 
tion for  the  reason  that  he  has  not  shown  any  facts  sufficient  to 
qualify  him  to  answer  the  question. 

The  Court :  We  think  he  had  better  state  his  knowledge  of 
this  matter,  the  facts  connected  with  it,  and^  then  from  those 
facts  or  that  knowledge,  give  us  his  conclusion  as  to  the  value. 

Mr.  Whitworth :  You  have  said,  Mr.  Dibble,  that  you  have 
had  some  observation  or  personal  experience  as  to  the  effect  of 
pipe  lines  upon  farming  lands,  now  will  you  state  what  effect 
they  have  ?  A.  I  have  been  offered  farm  after  farm  after  the 
Gas  Company — 

Mr.  Patton :  We  object,  except  the  farms  in  the  neighbor- 
hood. We  object  unless  the  witness  testifies  to  farms  in  the 
neighborhood. 

The  Coui-t :  We  will  sustain  the  objection  as  far  as  it  refers 
to  the  value  of  lands  in  the  neighborhoods  other  than  the  neigh- 
borhood where  this  farm  lies,  but  we  allow  the  witness  to  be 
interrogated  as  to  his  knowledge  of  the  effect  of  laying  gas 
pipes  on  farm  lands. 

Mr.  Whitworth :  Just  state  from  your  observation  and  per- 
sonal experience,  what  effect  the  laying  of  pipe  lines  has  upon 
farming  lands  upon  this  f ai'm  ?  A.  It  has  a  depreciating  effect. 
Q.  What  is  it?  A.  It  decreases  the  value  and  hurts  the  farm 
where  it  is  followed  to  any  extent — injures  the  farming ;  it  leaves 
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the  farm  torn  up.  Q.  From  your  knowledge  of  the  injury  and 
the  damage  which  the  laying  of  a  large  gas  line  does  to  farming 
property,  and  from  your  personal  examination  of  the  Orr  farm, 
what  damage,  if  any,  has  been  done  to  the  Orr  farm  by  the  lay- 
ing of  this  pipe  line  and  the  taking  of  this  right  of  way 
through  it. 

Mr.  Patton :  That  is  objected  to  because  the  witness  has  not 
shown  sufficient  knowledge  nor  has  he  stated  any  facts  that 
would  qualify  him  to  express  an  opinion  as  to  tiie  amount  of 
damage  sustained  by  Mr.  Orr. 

The  Court :  We  will  overrule  the  objection,  admit  the  evi- 
dence and  give  you  an  exception  and  seal  a  bill. 

A.  I  would  conclude  that  at  least  $5.00  an  acre  on  this 
farm.  [2] 

William  Henderson,  a  witness  called  for  the  plaintiff,  testified 
that  he  lived  near  the  Orr  farm,  had  frequently  been  upon  it, 
had  known  it  since  boyhood,  that  it  was  an  average  farm  as  to 
productiveness,  that  from  his  knowledge  of  the  farm  and  of  other 
farms  which  had  changed  hands  he  would  value  it  at  from 
$45.00  to  $60.00  per  acre  previous  to  laying  the  pipe  line,  that 
he  had  been  alon^  the  line,  found  it  sunk  in  parts  and  in  parts 
piled  up  about  two  feet ;  especially  in  the  orchard.  He  was 
then  asked : 

Q.  What  would  you  say,  Mr.  Henderson,  that  this  land  has 
depreciated  per  acre  by  reason  of  the  laying  of  this  line?  By 
reason  of  the  laying  of  the  pipe  line  and  the  taking  of  the  right 
of  way  and  the  rights  incident  thereto? 

Mr.  Patton :  We  object  to  it.  The  witness  has  not  shown 
sufficient  knowledge  or  stated  sufficient  facts  to  justify  him  in 
expressing  an  opinion  as  to  the  depreciation  of  the  land. 

The  Court :  We  will  overrule  the  objection  and  give  you  an 
exception  and  seal  a  bill. 

A.  I  would  say  $5.00  per  acre. 

Mr.  Whitworth :  You  take  that  much  then  off  the  value  of 
the  farm?  A.  Yes,  sir.  Q.  Do  you  know  how  many  acres 
there  are?  A.  I  don't  know  really  only  what  I  have  been 
told.  [3] 

Jacob  Clark,  a  witness  called  for  plaintiff,  gave  similiar  testi- 
mony under  same  objection  and  with  same  ruling.  [4] 

The  evidence  of  Samuel  Culp  was  admitted  as  follows : 
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Q.  When  they  take  the  width  of  the  pipe  out  is  it  going  to 
be  refilled  or  left  an  open  ditch?  A.  We  don't  know.  Q.  That 
would  make  it  quite  a  difference  to  price  of  it,  either  with 
an  open  ditch  or  a  well  filled  ditch?  A.  They  have  a  right  to 
occupy  it  forever  if  they  wish  to,  or  as  long  as  their  charter 
exists,  or  to  abandon  it  if  they  please,  there  is  nothing  definite 
on  that,  and  when  they  abandon  it  they  can  leave  it  as  they 
please. 

Mr.  Patton :  We  object  to  the  last  statement  made  by  the 
counsel  because  the  bond  contemplates  leaving  the  ground  in 
good  condition.  If  there  was  any  negligent  condition  tJiat  would 
be  a  separate  remedy. 

The  Court :  Let  the  question  be  read  to  the  witness  and  let 
him  answer  as  indicated  by  the  question  there.  We  will  give 
you  an  exception  and  seal  a  bill. 

Mr.  Leason :  Mr.  Gulp,  what  would  be  the  difference  in  the 
market  value,  a  fair  market  value,  of  the  land  before  this  pipe 
line  was  laid  and  after?  A.  Well,  I  would  say  there  would  be 
a  difference  of  anywhere  from  |900  to  $1,000.  [6] 

Samuel  Brown,  called  by  defendant,  was  not  permitted  to 
give  his  opinion,  having  testified  as  follows : 

Q.  How  far  do  you  live  from  the  Samuel  Orr  farm  ?  A.  It 
is  about  between  three  and  four  miles,  I  judge.  Q.  Are  you 
acquainted  with  that  farm  ?  A.  Yes,  sir,  I  have  known  that 
farm  for  quite  a  number  of  years.  Q.  Have  you  been  through 
it  and  over  it  a  number  of  times  in  your  lifetime?  A.  I  have 
been  along  the  roads  very  frequently.  Q.  You  can  state  if  you 
are  acquainted  with  the  value  of  lands  in  the  neighborhood  of 
the  Orr  farm?  A.  Well,  that  is  a  pretty  hard  thing  for  us  to 
put  the  value  of  lands,  it  depends  a  good  deal  on  circumstances ; 
there  has  been  very  little  land  sold  through  that  country, 
Q.  Are  you  acquainted  with  the  general  value  of  it — ^what 
people  are  holding  it  at?  A.  Well,  people  will  hold  it  up- 
well,  I  would  say  from  $85.00  to  $40.00  an  acre.  Q.  Just  state 
whether  you  are  acquainted  with  the  value  of  lands  in  that 
neighborhood?  A.  I  would  say  I  was  not.  Q.  You  know  what 
lands  are  held  at  by  people  there,  do  you?  A.  Well,  there 
is  very  little  chance  to  know  that  at  the  present  time.  Q.  Do 
jou  know  what  people  are  asking  for  their  land  there  ?  A.  That 
18  a  very  hard  question  to  answer  at  the  present  time  out  there 


Digitized  by  VjOOQ  IC 


406  ORR  t^.  GAS  CO.,  Appellant. 

Statement  of  Facts.  [2  Super.  Ct. 

in  our  country.  Q.  The  question  is  not  what  the  specific  value 
is  but  what  the  general  value  of  land  is,  as  near  as  you  could 
estimate  it.  Do  you  know,  generally  speaking,  what  people 
value  the  land  at?  A.  Well,  I  would  say  $40.00  an  acre. 
Q.  Do  you  know  what  the  value  of  this  Samuel  Orr  tract  is? 
A.  I  would  place  it  on  an  average — 

Mr.  Leason :  That  is  not  right. 

The  Court :  He  must  state  first  that  he  is  acquainted  with 
the  value  of  land. 

Mr.  Patton :  Mr.  Brown,  you  may  state  whether  you  know 
the  general  value  of  land  in  the  neighborhood  of  Mr.  Orr's? 
A.  Well,  I  don't  know  that.  Q.  Do  you  know  about  what 
people  are  asking  for  their  land  in  that  neighborhood?  A.  No, 
sir,  we  have  no  land  market  you  see  in  that  country,  none  except 
this  gas  excitement.  Q.  Independent  of  that,  you  are  ac- 
quainted, are  you,  with  the  value  of  lands  in  your  own  neigh- 
borhood where  you  live  ?  A.  Well,  all  I  would  have  to  go  by 
would  be  the  valuation  of  assessors,  etc. ;  as  I  said,  we  have  no 
land  market  there,  some  man  may  ask  quite  a  big  price  for  land 
and  if  he  could  get  it  it  is  all  right,  but  there  have  been  no  sales 
made  of  land  there  of  any  account  of  late  years.  Q.  Do  you 
know  the  value  of  your  own  land,  do  you,  what  you  ask  for  it? 
A.  Yes,  sir,  I  have  an  idea  what  I  would  ask,  but  whether  I 
could  get  it  or  not — Q.  How  does  this  land  in  the  neighbor- 
hood of  Mr.  Orr  compare  with  your  land  ? 

Mr.  Leason :  That  cannot  be  done. 

The  Court:  No. 

Mr.  Patton :  Mr.  Brown,  how  often  have  you  passed  this  house 
of  Samuel  Orr?  A.  Frequently.  Q.  Could  you  see  the  build- 
ings from  the  road?  A.  Yes,  sir.  Q.  Could  you  see  all  his 
buildings  ?  A.  I  could  see  all  his  buildings.  Q.  How  much 
of  the  real  estate  could  you  see  as  you  passed  along  the  road? 
A.  I  could  see  the  greater  part  of  it,  the  greater  part  of  his  land. 
I  don't  know  just  exactly  his  boundary  lines.  Q.  Were  you 
ever  in  his  house  ?  A.  Never  in  his  house.  Q.  Have  you  been 
over  his  land  along  the  line  of  this  pipe  line  company?  A.  I 
was  along  the  pipe  line.  Q.  When  were  you  along  there? 
A.  I  was  along  there  this  morning.  Q.  Were  you  along  there 
from  one  end  of  the  line  to  the  other?  A.  Pretty  nearly  so, 
there  was  at  the  northwestern  end  of  it  that  come  to  a  pretty 
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steep  piece  of  woods,  the  hill  is  very  steep  down  and  I  guessed 
at  the  distance  that  was,  and  looked  down,  thought  I  did  not 
like  to  go  down  over  that — it  was  a  little  steep,  too  rough  for  me. 
Q.  While  going  through  his  land  along  where  this  pipe  line 
was  would  you  have  a  general  observation  of  his  farm,  see  what 
kind  of  land  it  was  ?  A.  Yes,  sir,  I  would  have  a  general  ob- 
servation of  the  biggest  part  of  his  land ;  of  course  I  could  not 
see  all  of  it.  Q.  Now,  could  you  state  from  passing  and  repass- 
ing this  house  and  from  passing  along  the  line  of  the  pipe  this 
morning  and  viewing  this  land,  would  you  be  able  to  state  what 
the  value  of  that  land  would  be  per  acre  ? 
Mr.  Leason :  We  object  to  the  question  as  incompetent. 
The  Court :  We  wiU  sustain  the  objection  and  give  you  an 
exception  and  seal  a  bill. 

The  Court :  The  reason  of  the  exclusion  is  that  the  witness 
having  failed  to  state  that  he  is  acquainted  with  the  market 
value  of  the  lands  in  the  neighborhood.  [6] 

The  court  rejected  the  testimony  of  P.  F.  Riggle. 
Mr.  Neale :  We  propose  to  ask  the  witness  this  question : 
That  it  has  been  shown  in  evidence  that  the  land  in  the  neighbor- 
hood is  valued  at  from  $35.00  to  $50.00  an  acre,  and  that  the  land 
of  Mr.  Orr  is  valued  at  from  $85.00  to  $50.00  an  acre,  and  accept- 
ing that  as  a  valuation  of  the  land,  what  amount  of  damage  per 
acre  would  Mr.  Orr  have  sustained  by  the  running  of  the  pipe 
line  through  his  land? 

Mr.  Leason :  That  is  objected  to  as  incompetent  and  irrele- 
vant, being  testimony  based  upon  other  testimony  in  the  case. 

The  Court:  We  will  sustain  the  objection  and  give  you  an 
exception  and  seal  a  bill.  [7] 

The  court  rejected  the  following  offer  of  evidence  of  P.  F. 
Riggle. 

Mr.  Patton:  We  propose  to  prove  by  the  witness  on  the 
stand  that  he  has  made  an  examination  of  the  Orr  farm  and  of 
the  pipe  line  running  through  it,  that  he  has  been  upon  the 
land,  has  seen  the  buildings  frequently,  and  is  sufficiently  con- 
versant with  the  selling  price  of  lands  in  the  neighborhood  to 
give  an  opinion  as  to  the  damage  sustained  to  Mr.  Orr's  land 
by  the  appropriation  by  the  pipe  line  company. 

Mr.  Leason :  The  witness  having  testified  in  substance  when 
on  the  stand  yesterday  that  he  lived  in  Burrell  township,  that 
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he  had  not  gone  through  the  land  in  dispute  very  frequently, 
that  ^^  I  do  not  think  that  I  have  a  general  knowledge  of  the 
land  in  that  community,"  the  proposition  is  objected  to  as 
incompetent  and  irrelevant. 

The  Court :  The  witness  having  been  called  before  and  hav- 
ing testified  that  he  did  not  have  a  general  knowledge  of  the 
value  of  the  lands  in  the  neighborhood  of  the  farm  of  the  plain- 
tiff, the  objection  is  sustained  and  an  exception  given  to  the 
defendant  and  bill  sealed.  [8] 

The  court  rejected  the  following  offer  of  evidence  of  P.  F. 
Higgle. 

Mr.  Patton :  We  now  propose  to  ask  the  witness  if  he  has 
a  general  knowledge  of  the  value  of  farming  land  in  the  county? 

Mr.  Leason:  That  is  objected  to  because  the  witness  was 
interrogated  yesterday  as  to  his  general  knowledge  of  the  value 
of  land  in  the  community  in  which  this  property  was,  and  the 
general  knowledge  of  the  value  of  land  in  the  county  is  incom- 
petent and  irrelevant  under  the  rule  laid  down  by  the  Supreme 
Court. 

The  Court :  We  will  sustain  the  objection  and  give  you  an 
exception  and  sealed  bill.  [9] 

Verdict  and  judgment  for  plaintiff  for  $753.05.  Defendant 
appealed. 

Errors  asiigned  were  (1-9)  rulings  on  evidence,  reciting 
same. 

TF.  D,  Patton  and  J.  B.  Neale^  with  them  J.  IT.  Painter^  for 
appellant. — As  to  the  first  assignment  of  error,  cited  Wolf  v. 
Wolf,  158  Pa.  621.  As  to  the  second  assignment  of  error, 
cited  Michael  v.  Pipe  Line  Co.,  159  Pa.  99.  As  to  the  fifth 
assignment  of  error,  cited  Denniston  v.  Phila.  Co.,  161  Pa.  41. 
As  to  the  ninth  assignment  of  error,  cited  Railroad  Co.  v.  Reed, 
44  L.  I.  92 ;  Gorgas  v.  Raiboad  Co.,  144  Pa.  1. 

M.  F.  Leason^  with  him  J.  S.  Whitworth^  for  appellee. — As 
to  the  first  assignment  of  error,  cited  act  of  May  29,  1885, 
P.  L.  34.  The  proposition  was  to  prove  the  unaccepted  offer 
made  by  the  plaintiff  in  settlement  of  damages:  Slocum  v. 
Perkins,  8  S.  &  R.  295;  Tryon  v.  Miller,  1  Wharton,  11; 
Spence  v.  Spence,  4  W.  165. 
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Opinion  by  Smith,  J.,  October  12, 1896 : 

It  is  a  general  rule  of  evidence  that  eyerything  said  or  done 
by  a  party  to  a  suit,  touching  the  matter  in  issue,  may  be  pre- 
sented in  evidence  against  him.  One  exception  to  this  rule  is, 
that  statements  and  propositions  of  either  party  made  by  way 
of  compromise  are  excluded,  because  the  policy  of  the  law 
favors  an  amicable  adjustment  of  controversies,  and,  therefore, 
it  protects  bona  fide  negotiations  for  that  purpose.  A  party 
may,  if  he  chooses,  buy  his  peace  at  a  sacrifice.  But  in  order 
to  be  entitled  to  the  benefit  of  this  exception  it  must  reasonably 
appear  that  what  is  sought  to  be  proven,  was  said  during  an 
attempt  at  settlement.  When  the  facts  are  unquestioned,  the 
court  may  decide  whether  the  offer  comes  within  the  exception  ; 
when  disputed,  the  jury  are  to  detennine  this  under  instruc- 
tions from  the  court,  and,  thereupon,  they  must  consider,  or 
disregard,  the  subject  of  the  offer,  in  accordance  with  their 
finding,  when  passing  upon  the  main  question :  Hart  v.  Heilner, 
3  Rawle,  407 ;  Goi-don  v.  Bowers,  16  Pa.  226 ;  Haynes  v.  Hun- 
sicker,  26  Pa.  58  ;  De  France  v.  De  France,  84  Pa.  885. 

If  the  question  put  to  the  plaintiff  (the  ruling  upon  which 
forms  the  first  assignment  of  error)  was  directed  to  what  oc- 
curred during  negotiations  for  a  settlement  of  damages  for  the 
right  of  way  over  the  plaintiff's  property,  its  exclusion  was 
entirely  proper.  The  act  of  May  29, 1885,  section  10,  P.  L.  84, 
provides  that:  "Prior  to  any  appropriation,  the  corporation 
shall  attempt  to  agree  with  the  owner  as  to  the  damage  prop- 
erly payable  for  an  easement  in  his  or  her  property,"  etc.  This 
enjoins  on  the  corporation  the  duty  of  attempting  to  agfree  with 
the  owner  upon  the  damages,  and  extends  to  the  owner  an 
opportunity  of  adjusting  his  claim  without  litigation.  While 
thus  engaged  both  parties  should  be  free  to  discuss  the  matter, 
without  restraint,  or  fear  that  what  then  takes  place  may  there- 
after be  used  to  their  prejudice  upon  the  trial.  It  seems  clear 
that  these  negotiations  come  within  the  spirit  and  purpose  of 
the  exception,  excluding  offers  of  compromise,  and  are  within 
its  protection. 

But  while  it  may  be  that  the  offer  to  take  a  certain  sum,  as 
implied  in  the  rejected  question,  was  made  by  the  plaintiff  dur- 
ing an  effort  to  settle  upon  the  amount  of  damages  as  required 
by  the  act  of  assembly,  the  fact  that  this  was  so  nowhere  ap- 


Digitized  by  VjOOQ  IC 


410  ORR  V.  GAS  CO.,  Appellant 

Opinion  of  the  Court.  [2  Super.  Ct. 

pears;  nor  does  it  arise  by  implication  so  as  to  warrant  its  de- 
duction by  a  jury.  Though  not  lucidly  stated,  it  reasonably 
appears  from  tiie  offers,  that  they  had  reference  to  a  price  which 
was  demanded  by  the  plaintiff,  apart  from  any  purpose  of  com- 
promise. Whether  that  were  true  or  not,  was  a  fact  which 
could  not  be  negfatively  found  by  the  court  in  advance,  without 
any  testimony  on  the  point.  The  question  was  put  to  the  plain- 
tiff himself,  and  he  knew  and  could  have  stated  whether  the 
price  he  demanded  was  asked  during  an  effort  to  adjust  the 
damages  arising  from  the  proposed  easement.  The  fact  that 
the  defendant  desired  a  right  of  way  over  the  plaintiff's  land, 
was  not  of  itself  suflBcient  to  bring  the  offer  within  the  excep- 
tion referred  to.  While  the  law  requires  that  the  application 
for  a  charter  for  a  natural  gas  company  shall  state  the  general 
route  of  its  intended  line,  its  location  at  any  given  point  need 
not  be  specified ;  and  it  nowhere  appears  in  the  evidence  that 
at  the  time  of  the  alleged  offer,  or  demand,  the  company  had 
fixed  its  route  over  the  plaintiff's  land,  or  had  projected  any 
definite  line  for  that  purpose ;  nor  was  it  alleged  that  the  state- 
ment of  the  plaintiff  took  place  during  an  effort  to  settle  the 
damages  as  called  for  by  the  statute,  or  was  made  by  way  of 
compromise,  or  that  the  plaintiff  so  understood  it.  There  is 
nothing  disclosed  in  the  circumstances  which  would  justify  the 
exclusion  of  the  question  under  the  established  rules  of  evi- 
dence. The  mere  objection  to  that  effect  by  counsel,  is  not 
sufficient.  For  the  present  therefore  we  must  take  the  offer  as 
true,  and  hold  that  it  comes  within  the  general  rule  admitting 
the  statements  of  parties,  and  that  it  was  error  to  reject  it : 
Railroad  Company  v.  Ranck,  78  Pa.  454. 

The  rules  of  evidence  governing  the  admission  of  opinions 
as  to  the  value  of  property  have  been  frequently  stated  by  the 
Supreme  Court ;  they  are  plain  and  not  difficult  of  application. 
In  Michael  v.  Crescent  Pipe  Line  Co.,  159  Pa.  104,  it  was  said : 
"  An  essential  test  of  the  competency  of  witnesses,  called  to 
give  an  opinion  in  respect  of  the  market  value  of  land,  is  that 
they  should  affirmatively  appear  to  have  actual  personal  knowl- 
edge of  the  facts  affecting  the  subject-matter  of  the  inquiry : 
Railway  Co.  v.  Vance,  115  Pa.  325.  They  cannot  intelligently 
testify  without  such  knowledge ;  its  possession  is  a  necessary 
element  in  the  value  of  such  testimonv,  but  cannot  be  assumed : 
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the  court  cannot  pass  on  the  question  of  competency  until  it 
be  made  to  appear.  Hence  the  possession  and  sufficiency  of 
such  knowledge  should  be  made  to  appear  and  be  passed  upon 
by  the  court  before  the  witness  should  be  permitted  to  express 
any  opinion.  What  constitutes  sufficient  knowledge  was  thus 
stated  by  Mr.  Justice  Clark  in  Railway  Co.  v.  Vance,  supni : 
'  The  market  value  ....  is  estimated  upon  a  fair  considera- 
tion of  the  land,  the  extent  and  condition  of  its  improvements, 
its  quantity  and  productive  qualities,  and  the  uses  to  which  it 
may  reasonably  be  applied,  taken  with  the  general  selling  price 
of  lands  in  the  neighborhood  at  the  time.  The  prices  which, 
upon  full  consideration  of  the  matters  stated,  the  judgment  of 
well  informed  and  reasonable  men  will  approve,  may  be  re- 
garded as  the  market  value :  Railroad  Co.  v.  Patterson,  107 
Pa.  464.  The  general  selling  price  of  lands  in  the  neighbor- 
hood cannot  be  shown  by  evidence  of  particular  sales  of  alleged 
similar  properties ;  it  is  a  price  fixed  in  the  mind  of  the  witness 
from  a  knowledge  of  what  lands  are  generally  held  at  for  sale, 
and  at  which  they  are  sometimes  sold,  bona  fide,  in  the  neigh- 
borhood.' "  See,  to  the  same  effect,  McElheny  v.  Bridge  Co., 
153  Pa.  108 ;  Mewes  v.  Pipe  Line  Co.,  170  Pa.  864. 

If  there  have  been  no  sales  from  which  the  general  selling 
price  might  be  ascertained,  the  market  value  may  be  deter- 
mined from  the  testimony  of  persons  who  are  acquainted  with 
the  property  and  are  able  to  speak,  from  their  knowledge  and 
experience,  as  to  its  value :   Curtin  v.  Railroad  Co..  185  Pa.  20. 

The  basic  requirements  are  personal  knowledge  of  the  prop- 
erty and  of  its  value  at  the  time  it  is  taken. 

Measured  by  these  rules  the  second,  third  and  fourth  as- 
signments of  error  cannot  be  sustained.  Each  of  the  witnesses 
testified  that  he  knew  the  property  for  many  years,  and  his  judg- 
ment of  its  value  was  based  on  his  knowledge  of  its  condition, 
quality  and  utility,  and  of  such  sales  as  were  made  of  similar 
properties  in  the  neighborhood.  Nor  was  there  any  error  in 
excluding  the  testimony  set  out  in  the  sixth  assignment.  The 
witness  himself  stated,  and  his  testimony  showed,  that  he  was 
not  acquainted  with  the  value  of  land  in  the  neighborhood  of 
the  Orr  farm. 

The  testimony  upon  which  the  seventh  assignment  is  based, 
shows  that  the  witness  had  no  knowledge  of  the  value  of  the 
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On  farm,  or  of  any  part  of  it,  which  would  warrant  the  admis- 
sion of  his  opinion  upon  that  subject ;  and  it  would  be  novel 
indeed,  to  allow  a  witness,  without  knowledge  of  the  subject- 
matter,  to  testify,  hypothetically,  concerning  it.  That  would 
be  in  direct  violation  of  the  principle  upon  which  such  testi- 
mony is  permitted. 

The  witness,  Riggle,  had  been  called  and  examined  in  the 
case.  On  the  next  day  he  was  recalled,  and  it  was  proposed 
to  re-examine  him  on  matters  which  he  had  gone  over  in  his 
testimony  the  day  before.  No  reason  was  given  in  the  ofifer,  or 
stated  by  the  witness,  why  he  should  be  again  examined  on  the 
same  subject,  and  the  court  refused  to  permit  it.  We  fail  to 
see  any  abuse  of  discretion  in  this  matter,  or  that  any  error  was 
committed  in  disallowing  a  repetition ;  the  eighth  and  ninth  as- 
signments are  therefore  overruled. 

The  fifth  assignment  of  error  is  based  on  an  objection  to  a 
statement  by  counsel  of  the  plaintiJBf,  made  during  the  examina- 
tion of  a  witness.  The  witness  was  asked :  Q.  "  What's  the 
difference  in  your  estimate  between  the  value  of  this  farm  be- 
fore the  pipe  line  was  laid  and  the  right  of  way  taken,  and 
since?"  Instead  of  replying  to  this  question  the  witness  said : 
A.  "  Well,  I  would  like  to  know  what  your  right  of  way  in- 
cludes, whether  it  is  just  up  to  the  present  time?"  To  which 
the  counsel  of  the  plaintiff  replied,  "Right  of  way  includes  six- 
teen feet  wide,  the  right  to  use  it  for  the  laying  of  gas  lines, 
and  the  time  is  indefinite ;  it  may  run  on  forever,  or  it  may  be 
restored  at  the  pleasure  of  the  person  taking  it."  Whereupon 
the  witness  further  inquired,  "  When  they  take  the  width  of 
the  pipe  out,  is  it  going  to  be  refilled,  or  left  an  open  ditch  ?  " 
To  which  the  counsel  replied,  "  We  do  not  know."  The  wit- 
ness then  said,  "  That  would  make  it  quite  a  difference  of  price 
of  it,  either  with  an  open  ditch,  or  a  well  filled  ditch."  And 
the  counsel  said,  "  They  have  a  right  to  occupy  it  forever,  if 
they  wish  to,  or  as  long  as  their  charter  exists,  or  to  abandon  it 
if  they  please;  there  is  nothing  definite  on  that;  and  when 
they  abandon  it,  they  can  leave  it  as  they  please." 

At  this  point  counsel  of  the  defendant  said :  "  We  object  to 
the  last  statement  made  by  the  counsel,  because  the  bond  con- 
templates leaving  the  ground  in  good  condition ;  if  there  was 
any  negligent  condition,  that  would  be  a  separate  remedy." 
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The  court  then  said :  **  Let  the  question  be  read  to  the  witness, 
and  let  him  answer  as  indicated  by  the  question  there.  We 
will  give  you  an  exception  and  sealed  bill." 

In  pursuance  of  this  direction  by  the  court,  the  following 
question  was  put  to  the  witness,  which  is  substantially  the  first 
question  above  quoted:  Q.  "Mr.  Gulp,  what  would  be  the  dif- 
ference in  the  market  value,  a  fair  market  value  of  the  land 
before  this  pipe  line  was  laid  and  after  ?  "  A.  "  Well,  I  would 
say  there  would  be  a  difference  of  anywhere  from  900  to  a 
1,000  dollars." 

We  are  not  inclined  to  sustain  this  assignment,  because  the 
question  that  was  actually  put  to  the  witness  and  answered  by 
him  was,  in  itself,  entirely  proper,  and  according  to  our  under- 
standing of  what  the  court  said,  the  witness  was  directed  to 
"answer  as  indicated  by  the  question,"  which,  inferentially, 
would  exclude  from  the  answer  anything  else  indicated  by  the 
counsel  of  the  plaintiff.  We  are  not  to  be  understood,  how- 
ever, as  approving  of  what  took  place  preceding  the  answer  of 
the  witness ;  and  especially  of  that  which  forms  the  subject  of 
the  objection.  It  was  the  right  of  the  plaintiff  to  elicit  from 
the  witness,  by  questions,  his  knowledge  of  the  matters  which 
might  properly  form  the  basis  for  an  estimate  of  damages ;  and, 
under  cross-examination,  it  might  be  readily  ascertained  whether, 
in  forming  that  estimate,  the  witness  had  included  in  it  any- 
thing improper  for  consideration  in  that  particular;  but  the 
judgment  of  the  witness,  as  to  the  damage  done,  should  be 
based  upon  his  own  observation  and  knowledge  of  the  premises, 
and  not  on  irrelevant  suggestions  made  to  him  by  counsel  while 
in  the  witness  box.  Although  it  does  not  appear  that  what 
was  said  influenced  the  answer  of  the  witness,  yet  in  view  of  its 
having  been  mentioned  for  that  purpose,  the  court  might  very 
properly  have  cautioned  the  witness  to  base  his  answer  on  his 
own  knowledge  rather  than  upon  the  suggestions  by  counsel 
of  matters  not  proper  for  consideration.  The  damages  recover- 
able in  an  action  of  this  kind,  are  based  upon,  and  have  refer- 
ence to,  the  conditions  existing  at  the  time  of  the  location  and 
construction  of  the  pipe  line,  and  its  effect  on  the  plaintiff's 
property,  and  not  upon  an  apprehension  of  injury  from  subse- 
quent occurrences.    Whether  a  pipe  line  company  may  after- 
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ward  damage  the  property  in  removing  the  pipe,  is  wholly 
beyond  the  present  inquiry.  The  fifth  assignment  is  overruled. 
All  the  assignments  of  error,  except  the  first,  are  overruled ; 
for  the  reasons  given  that  assignment  is  sustained,  the  judg- 
ment is  reversed,  and  a  venire  facias  de  novo  awarded. 


Michael  Shakely,  for  use  of  Catharine  Bartley,  v.  J.  S. 
Guthrie,  Admr.  c.  t.  a.  of  Andrew  Bott,  deed.,  Andrew 
Bott^  John  Bott,  Francis  Bott,  Wm.  Bott,  Jos.  Bott, 
Chas.  Bott,  Jas.  Murdock,  intermarried  with  MoUie 

Bott,  and  Murdock,  their  Children,  Heirs  and 

Devisees  of  Andrew  Bott,  deed.,  Belle  Gibson,  A.  B. 
Gibson  and  M.  E.  Gibson,  Alienees  of  the  Real  Estate 
of  Andrew  Bott,  deed.,  Appellants. 

Fraudulent  seUlemenis  or  conveyance— Statute  of  18  Elizabeth,  chapter  V. 

Where  there  is  a  voluntary  settiement  and  an  indebtedness  at  tho  time 
and  recovery  of  such  indebtedness  is  delayed,  hindered  or  defeated,  such 
settlement  is  fraudulent  and  void. 

A  father  conveyed  to  his  daughter  all  his  property,  it  being  stipulated 
in  the  deed  that  the  vendee  stand  security  for  certain  debts  enumerated 
and  maintain  vendor  for  life.  Beld,  That  the  conveyance  was  void  as 
against  prior  creditors  and  that  the  daughter's  vendee  with  notice  took 
no  title  as  against  them. 

Argued  May  13, 1896.  Appeal,  No.  86,  April  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Armstrong  Co.,  March  T., 
1892,  No.  88,  on  verdict  for  plaintiff.  Before  Bigb,  P.  J., 
WiLLABD,  WiCKHAM,  Bbaveb,  Rbbdeb,  Oelady  and 
Smith,  JJ.    AflBrmed. 

Scire  facias  to  charge  real  estate,  of  which  defendant  was 
alleged  to  have  died  seized,  with  the  payment  of  a  debt  reduced 
to  judgment  after  his  decease.    Before  Raybtjbn,  P.  J. 

The  following  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

"  Andrew  Bott  by  his  deed  dated  the  24th  day  of  February, 
1881,  conveyed  to  his  daughter,  Mary  Jane  Murdock,  his  &nn, 
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situated  in  Perry  township,  Armstrong  county,  Pa^  contain- 
ing one  hundred  acres,  which  he  had  purchased  from  Michael 
Shakely,  and  all  the  horses  and  cattle  belonging  to  him  then 
upon  the  farm,  in  consideration  of  the  sum  of  $1,500.  The 
deed  also  contains  these  stipulations  :  ^^  And  it  is  further  agreed 
by  the  parties  hereto  that  the  second  party  stand  security  for 
about  five  hundred  dollars  to  Michael  Shakely  and  fifty  dollars 
to  George  Shakely ; "  also  "  said  first  parties  to  this  agreement 
reserving  their  maintenance  on  or  from  the  above  farm  dur- 
ing their  natural  life."  As  between  the  parties  thereto  this  was 
a  good  conveyance  and  whether  the  purchase  money  named 
therein  was  actually  paid  or  not  was  based  upon  a  good  and 
valid  consideration.  So  far  as  the  evidence  shows,  it  seems  to 
have  included  all  the  property  of  the  grantor. 

Andrew  Bott  died  April  5, 1882.  Suit  was  brought  in  the 
common  pleas  of  Armstrong  county  to  No.  78  December  term, 
1886,  by  Michael  Shakely  against  J.  S.  Guthrie,  administra- 
tor c.  t.  a.  of  Andrew  Bott,  deceased.  Upon  the  trial  of  this 
suit,  a  verdict  was  rendered,  December  21, 1891,  in  favor  of  the 
plaintiff  for  8788.76 ;  and  on  the  26th  of  December,  1891, 
judgment  was  entered  on  the  verdict,  and  the  same  day  a  scire 
facias  was  issued  to  No.  88  of  March  term,  1892,  at  the  suit  of 
the  plaintiff  and  against  the  defendants  in  the  court  below,  as 
they  appear  on  the  records  here.  Issue  was  joined  between  the 
plaintiff  and  Belle  Gibson,  A.  B.  Gibson  and  M.  B.  Gibson 
upon  the  plea  "  that  judgment  No.  78,  December  term,  1886, 
upon  which  the  scire  facias  was  issued  was  not  at  the  time  of 
the  issuing  of  said  scire  facias  a  lien  upon  the  land  owned  or 
belonging  to  these  defendants."  Upon  the  trial  of  the  issue,  a 
verdict  was  rendered  for  the  plaintiff  and  against  the  defendants 
for  $880.94,  a  rule  to  show  cause  why  a  new  trial  should  not  be 
allowed  was  granted  and  on  the  28th  of  October,  1895,  in  an 
opinion  filed,  was  discharged  by  the  court  below.  Judgment 
was  entered  upon  the  verdict  and  an  appeal  taken  by  Belle 
Gibson,  who  claimed  the  real  estate  conveyed  by  Andrew  Bott 
to  Mary  Jane  Murdock,  as  the  alienee  of  tbe  latter. 

The  court  gave  binding  instructions  for  plaintiff  (1)  and 
refused  same  to  defendants.  [4]  Defendants'  third  and  fourth 
points  were  refused,  said  points  being  to  the  effect  that  the  con- 
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•yeyance  of  Andrew  Bott  to  Maij  Jane  Murdock  was  valid  and 
not  fraudulent  as  to  the  plaintiff.  [2, 3] 

Verdict  and  judgment  for  the  plaintiff  for  ^80.94.  Defend- 
ants appealed. 

JSrrors  assigned  were,  (1)  binding  instructions  for  plaintiff ; 
(2,  8)  refusal  of  defendants'  third  and  fourth  points,  reciting 
same ;  (4)  refusal  of  binding  instructions  for  defendants. 

J/.  F.  Leason^  attorney  for  Belle  Gibson,  appellant. — There 
is  no  authority  of  law  for  making  Belle  Gibson  a  party  to  this 
scire  facias :  Dengler  v.  Baehner,  18  Pa.  41 ;  Shontz  v.  Brown, 
27  Pa.  123.  A  conveyance  by  a  father  to  his  sons  in  considera- 
tion of  an  agreement  on  their  part  to  pay  his  debts  is  not  fraudu- 
lent or  void  as  to  the  creditors  of  the  father:  Preston  v.  Jones, 
60  Pa.  66 ;  Pattison  v.  Stewart,  6  W.  &  S.  72 ;  Shontz  v. 
Brown,  27  Pa.  128;  Stafford  v.  Stafford,  27  Pa.  144. 

W.  D.  Patton^  for  appellee. — The  conveyance  was  a  volun- 
tary one  and  fraudulent  to  creditors :  Shontz  v.  Brown,  27  Pa. 
129;  Hennon  v.  McClane,  88  Pa.  219;  Sanders  v.  Wagon- 
seller,  19  Pa.  248.  BeUe  Gibson,  a  terre  tenant,  is  not  a  pur- 
chaser for  value  and  in  addition  she  took  the  purchase  with 
the  knowledge  of  fraud :  Johnson  v.  Harvey,  2  P.  &  W.  82 ; 
Miner  v.  Warner,  2  Grant,  448. 

Opinion  by  Beaver,  J.,  October  12,  1896  (after  reciting 
the  facts  as  above)  : 

It  is  claimed  by  the  appellant  here  that  the  real  estate  of 
Andrew  Bott  was  not  bound  by  the  judgment  entered  in  No.  78 
of  December  term,  1886,  the  suit  not  having  been  brought  until 
after  his  death  and  his  real  estate  having  been  conveyed  in 
his  lifetime  to  his  daughter,  Mary  Jane  Murdock.  If  the  deed 
of  Andrew  Bott  to  Mary  Jane  Murdock,  dated  Februaiy  24, 
1881,  conveys  a  good  title  to  the  real  estate  therein  described 
as  against  creditors  of  the  said  Bott,  who  were  such  at  the  time 
of  the  making  of  the  deed,  this  contention  of  the  appellant  must 
prevail.  The  only  question  for  consideration  in  the  case  is  the 
validity  of  this  deed,  so  far  as  the  rights  of  the  appellee  are 
concerned.    All  the  assignments  of  error  relate  to  this  single 
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question.  The  statute  of  18  Eliz.  chapter  6,  Rob.  Dig.. 295, 
2  Purdou's  Digest,  12th  edition,  2118,  provides:  "That  aU 
and  every  feoffment,  gift,  grant,  alienation,  bargain  and  convey- 
ance of  lands,  tenements,  hereditaments,  goods  and  chattels,' or 
any  of  them  ....  shall  be  from  henceforth  deemed  and  taken 
(only  as  against  that  person  or  persons,  liis  or  their  heirs,  suc- 
cessors, executors,  administrators  and  assigns,  and  every  of  them, 
whose  actions,  suits,  accounts,  damages,  penalties,  forfeitures, 
heriots,  mortuaries  and  relief,  by  such  guileful,  covinous  or 
fraudulent  devices  and  practices  as  is  aforesaid,  are,  shall  or 
might  be  in  anyways  disturbed,  hindered,  delayed  or  defrauded) 
to  be  clearly  and  utterly  void,  frustrate  and  of  none  effect,-  any 
pretence,  color,  feigned  consideration,  expressing  of  use  or  any 
other  matter  or  thing  to  the  contrary  notwithstanding."  Our 
Supreme  Court,  upon  the  request  of  the  legislature,  reported 
the  above  among  many  English  statutes  as  being  in  force  in 
Pennsylvania  and  have  many  times  construed  it. 

In  the  case  of  McAllister  v.  Marshall,  6  Binney,  838,  Chief 
Justice  TiLGHMAN  in  his  opinion  says :  "  We  have  no  bank- 
rupt law.  In  considering  therefore  what  an  insolvent  debtor 
may  do  and  what  he  may  not  do  as  to  the  disposal  of  his  estate, 
we  must  have  recourse  to  the  common  law  and  the  provi- 
sions of  the  statute  of  18  Eliz.  chap.  5.  The  debtor  may  prefer 
one  creditor  to  another  and  for  this  purpose  he  may  make  a 
conveyance  of  any  part  of  his  property  at  its  fair  value,  but 
he  cannot  under  a  pretense  of  preferring  one  creditor,  make  a 
conveyance  for  the  purpose  of  hindering  others  from  coming  at 
his  property  nor,  above  all,  can  he  by  any  mode  of  contrivance 
or  secret  trust  cover  any  part  of  his  effects  from  the  legal  process 
of  any  of  his  creditors." 

Mr.  Justice  Duncan,  in  the  case  of  Thompson  v.  Dougherty, 
12  S.  &  R.  448,  tried  by  him  at  nisi  prius,  in  his  charge  to  the 
jury,  says  :  "  I  have  examined  with  care  not  only  the  English 
Huthorites  but  the  American  decisions  and  have  come  to  the  fol- 
lowing conclusions :  First.  Where  there  is  a  voluntary  settle- 
ment and  indebtedness  at  the  time  and  the  recovery  of  these 
debts  is  delayed,  hindered  or  defeated,  that  such  settlement  is 
fraudulent  and  void  and  that  the  avoidance  of  it  on  account  of 
such  indebtedness  lets  in  the  subsequent  creditors  on  the  prop- 
erty to  satisfy  their  debts." 
Vol.  11—27 
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In  Johnson's  Heirs  v.  Harvey,  2  P.  &  W.  82,  in  which  a 
father  conveyed  a  tract- of  land  to  his  sons,  in  trust  for  the  pay- 
ment of  all  judgments  on  record  against  the  grantor  and  for 
liis  maintenance  and  that  of  his  family.  Chief  Justice  Gibson 
says :  "  A  transaction  more  palpably  fraudulent  than  this  con- 
veyance can  hardly  be  imagined.  A  father,  on  the  verge  of 
insolvency,  conveys  to  his  sons,  in  consideration  of  an  agreement 
to  pay  off  certain  judgments  which  he  seems  to  think  may  be 
incumbrances  as  well  as  the  residue  of  the  purchase  money  to 
the  state,  and  to  maintain  him  and  his  wife  while  they  live  and 
the  residue  of  the  -family,  till  they  are  able  to  maintain  them- 
selves, is  not  that  in  principle  the  case  of  McAllister  v.  Marshall^ 
6  Binney,  888,  in  which  a  tacit  agreement  to  vest  a  part  of  the 
property  in  trust  for  the  benefit  of  the  family  voided  the  con- 
veyance as  to  creditors  who  had  not  assented  to  the  arrangement? 
The  statute,  18  Eliz.  which  professes  to  void  conveyances  with 
intent  to  delay,  hinder,  or  defraud  creditors  would  be  of  little 
use,  if  a  debtor  might  put  his  estate  beyond  the  reach  of  his 
creditors  and  still  get  a  living  from  it." 

In  Hennon  v.  McClane,  88  Pa.  219,  Chief  Justice  Agnew 
says :  "  It  is  well  settled  that  one  in  debt  cannot  convey  away 
all  his  property  to  his  wife  or  children  by  way  of  settlement 
merely  and  without  adequate  consideration,  nor  can  he  convey 
liis  property  in  consideration  of  a  support  for  himself  or  those 
dependent  upon  him,  where  the  effect  is  to  deprive  his  creditors 
of  the  means  of  payment  of  their  debts ;  indeed  the  decisions  do 
not  stop  here,  for  the  statute  of  18  Eliz.  being  directed  against 
conveyances  that  hinder  and  delay  creditors  as  well  as  those 
made  with  a  covinous  intent,  bargains  which  are  not  ordinary 
sales  to  pay  debts  but  which  are  unusual  and  tie  up  property 
out  of  tlie  reach  of  creditors,  preventing  the  collection  of  their 
debts  in  the  ordinary  course  of  law  are  held  to  be  against  the 
statute  and  therefore  fraudulent  in  law."  Of  like  tenor  are 
numerous  other  cases  which  need  not  be  cited.  We  have  se- 
lected the  foregoing  as  representative  of  different  times  and 
characteristic  of  the  distinguished  judges  who  rendered  the 
decisions. 

As  between  the  present  appellee  and  Mary  Jane  Murdock, 
the  alienee  of  Andrew  Bott,  there  can  be  no  doubt  that  the 
deed  of  the  24th  of  February,  1881,  hereinbefore  cited,  is 
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"  clearly  and  utterly  void,  frustrate  and  of  none  effect."  Its 
manifest  object  was  to  hinder  and  delay  creditors  in  pursuing 
the  property  conveyed  thereby,  and  to  provide  for  the  mainte- 
nance of  the  grantor  at  the  expense,  if  necessary,  of  those  to 
whom  he  was  then  indebted.  The  attempt  to  provide  for  the 
payment  of  the  certain  specified  debts  by  making  the  grantee 
in  the  deed  security  therefor  does  not  change  the  nature  of  the 
transaction,  or  relieve  it  of  its  covinous  character.  There  is  no 
evidence  that  she  paid  or  secured  or  in  any  way  attempted  to 
secure  these  debts,  or  recognized  any  obligation  to  do  so.  Does 
the  appellant,  Belle  Gibson,  occupy  any  better  position  in  refer- 
ence to  the  property  conveyed  by  the  deed  of  Andrew  Bott  to 
his  daughter,  Mary  J.  Murdock?  Tliis  deed  was  upon  record. 
It  bears  upon  its  face  the  notice  of  the  indebtedness  to  Michael 
Shakely  and  George  Shakely,  and  also  provides  for  the  mainte- 
nance of  the  grantor  out  of  the  property  conveyed  during  his 
natural  life,  and,  therefore,  carried  with  it  notice  to  all  the 
world  of  its  fraudulent  character.  In  addition  to  this,  the  evi- 
dence clearly  shows  that  the  appellant  was  cognizant  of  the 
indebtedness  due  from  Bott  to  Shakely  and  of  the  character  of 
the  title  which  she  secured  by  the  deed  from  Murdock  and 
wife  to  her.  A.  B.  Gibson,  her  brother,  who  was  a  witness 
examined  on  behalf  of  the  defendants  below,  testified:  '^I 
bought  the  farm  from  Mrs.  Murdock  and  her  mother  and  Mrs; 
Murdock's  husband  on  a  debt  that  Mrs.  Murdock  and  Mrs^ 
Bott  owed  to  my  sister.  Well,  the  purchase  of  the  farm  can- 
celed the  debt  that  they  owed  to  my  sister.  Then  there  was  a 
further  bargain  between  us  that,  if  there  was  no  lawing,  no 
trouble,  and  we  were  put  to  no  expense  and  that  the  title  that 
they  made  was  proved  to  be  a  good  one,  we  were  to  pay  them 
♦600  more  for  the  farm,  after  we  had  got  all  the  money  that  we 
had  in  the  farm  out  of  it  and  the  interest  on  the  money  and 
pay  for  all  the  expenses  that  we  might  have  been  to,  but  if  we 
did  have  any  lawing  or  any  dispute  of  title  or  any  trouble  to 
hold  the  farm,  or  any  expense,  then  we  were  not  to  pay  any- 
thing more  for  the  farm  than  we  had  already  paid — the  debt 
they  had  owed  us." 

The  testimony  of  the  appellee  in  the  court  below  clearly 
showed  that  the  trouble  anticipated  was  from  the  indebtedness 
of  Bott  to  Shakely.    The  deed  of  Mrs.  Murdock  to  her  was 
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made  in  full  view  of  Andrew  Bott's  indebtedness  and  no  con- 
sideration therefor  was  to  be  paid  until  payment  of  said  indebt- 
edness should  finally  be  evaded.  It  is  evident  therefore  that 
the  appellant  is  in  no  better  situation  than  those  from  whom 
she  acquired  the  title  to  the  property  conveyed  by  Bott  to  his 
daughter.  The  conveyance  from  Andrew  Bott  being  fraudu- 
lent and  void  and  a  judgment  having  been  recovered  against 
his  administrator  upon  a  suit  brought  within  five  years  after 
his  decease,  in  accordance  with  the  provisions  of  the  24th  section 
of  the  act  of  February  24, 1834,  P.  L.  77,  the  lien  of  the  debt 
was  extended  for  ten  years  from  the  date  of  his  death  (Corri- 
gan's  Estate,  82  Pa.  495),  and  the  scire  facias  to  bring  in  the 
terre  tenant  having  issued  witiiin  that  time,  the  judgment  en- 
tered upon  the  verdict  rendered  upon  the  trial  thereof  is  valid, 
as  to  Belle  Gibson,  the  terre  tenant,  at  least  so  far  as  the  land 
claimed  by  her  under  the  deed  of  July  2, 1885,  from  Mary  Jane 
Murdock  et  al.  is  concerned.  There  is  no  conflict  between  the 
ca&es  herein  referred  to  and  those  cited  by  the  appellant.  In 
Pattison  v.  Stewart,  6  W.  &  S.  72,  the  consideration  for  the 
conveyance  of  the  father  to  the  sons  was  found  by  the  jury  to 
have  been  an  actual  agreement  on  their  part  to  pay  the  father's 
debts,  which  was  held  by  the  court  in  that  case  to  have  been  a 
good  and  valid  consideration  for  the  conveyance.  In  Shontz  v. 
Brown,  27  Pa.  123,  there  was  a  question  as  to  whether  or  not 
the  father  was  actually  in  debt  at  the  time  of  the  conveyance 
or  agreement  to  convey  his  property  to  his  sons,  and  in  addi- 
tion thereto  the  covenants  contained  in  the  deed  were  charged 
as  a  lien  on  the  land  conveyed.  There  is  no  similarity  between 
those  cases  and  the  one  under  consideration.  Stafford  v.  Staf- 
ford, 27  Pa.  144,  was  a  case  in  which  the  father  brought  suit 
against  the  son  to  recover  the  value  of  certain  personal  prop- 
erty received  by  the  latter  from  the  former.  The  rights  of 
creditors  were  not  in  any  way  involved.  Preston  v.  Jones,  60 
Pa.  54,  was  a  case  in  which  the  father  conveyed  his  real  estate 
to  his  sons  in  consideration  of  their  agreement  to  pay  his  debts, 
which  debts,  amounting  to  the  full  value  of  the  property  pur- 
chased, were  paid  by  the  sons,  in  which  it  was  held  that  this 
being  the  case  the  deed  was  not  voluntary  but  for  a  valuable 
consideration  and  was  not  fraudulent  and  void  as  to  the  future 
creditors  of  the  father.    In  the  latter  case,  Mr.  Justice  Reid 
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delivering  the  opinion  of  the  court  quoted  with  approval  from 
the  opinion  of  Lord  Chancellor  Westbuby  in  the  case  of  Spir- 
ett  V.  Willow,  11  Jurist  N.  S.  70:  "There  is  some  inconsis- 
tency in  the  decided  cases  on  the  subject  of  conveyances  in 
fraud  of  creditors  but  I  think  the  following  conclusions  are 
well  founded:  K  the  debt  of  the  creditor  by  whom  the  volun- 
tary settlement  is  impeached  existed  at  the  date  of  the  settle- 
ment and  it  is  shown  that  the  remedy  of  the  creditor  is  defeated 
or  delayed  by  the  existence  of  the  settlement,  it  is  immaterial 
whether  the  debtor  was  or  was  not  solvent  after  making  the 
settlement ;  but,  if  a  voluntary  settlement  be  impeached  by  sub- 
sequent creditors  whose  debts  had  not  been  contracted  at  the 
date  of  the  settlement  then  it  is  necessary  to  show  that  the 
settlor  made  the  settlement  with  express  intent  to  delay,  hinder 
or  defraud  creditors,  but  that  after  the  settlement  the  settlor 
had  not  sufficient  means  or  reasonable  expectation  of  being  able 
to  pay  his  then  existing  debts,  that  is  to  say,  was  reduced  to  a 
state  of  insolvency,  in  which  case  the  law  infers  that  the  settle- 
ment was  made  with  intent  to  delay,  hinder  or  defraud  creditors 
and  is,  therefore,  fraudulent  and  void.  It  is  obvious  that  tlie 
fact  of  a  voluntary  settlor  retaining  money  enough  to  pay  tlie 
debts  which  he  owes  at  the  time  of  making  the  settlement  but 
not  actually  paying  them  cannot  give  a  different  character  to 
the  settlement  or  take  it  out  of  the  statute."  In  nearly  all  of 
these  cases  the  provisions  of  the  statute  of  13  Eliz.  are  recog- 
nized and  the  law  laid  down  in  the  cases  construing  it  as  hei*ein 
cited  fully  concurred  in.  In  the  present  case  the  indebtedness 
and  the  knowledge  of  its  existence  by  the  parties  cannot  be 
gainsaid  and  there  was  no  evidence  to  be  submitted  to  the  jury 
to  take  the  transaction  out  of  the  operation  of  the  rule  as  to 
fraudulent  conveyances. 

No  question  is  raised  by  the  appellant  in  regard  to  the  gen- 
eral character  of  the  judgment  rendered  against  the  several 
defendants  as  to  whom  issue  was  joined.  We  have  been  able 
to  discover  no  evidence  in  the  case  which  can  sustain  a  judg- 
ment against  A.  B.  Gibson  and  M.  E.  Gibson.  As  to  Belle 
Gibson,  judgment  should  have  been  entered  de  terrin  and  not 
generally.  The  appellant  however  has  taken  no  exception  to 
these  irregularities  and  we  have  no  doubt  they  will  be  corrected 
by  the  court  below,  by  limiting  the  execution  process  upon  the 
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judgment  to  the  land  attempted  to  be  conveyed.  With  these 
exceptions,  upon  what  we  regard  as  well  settled  and  rightly 
settled  legal  principles,  the  judgment  of  the  court  below  is 
affirmed. 


H.  P.  Hudson^  Appellant^  v.  Israel  Watson. 

Statute  of  fra/udi — Farol  agrttmenl  to  (ibandon  an  easenlent— Executed 
CO  ntract — Evidenee, 

A  paral  agreement  for  the  abandonment  of  an  easement  will  be  sus- 
tained when  such  an  agreement  has  been  so  far  executed  as  to  make  it 
inequitable  to  rescind  the  same. 

Proceedings  being  pending  for  opening  a  public  road  over  lands  ser- 
vient to  an  easement  of  right  of  way  the  owner  of  the  dominant  tenement 
made  a  parol  agreement  with  the  owner  of  the  servient  tenement  that  if 
he  would  refrain  from  objecting  to  the  road  he,  the  owner,  would  release 
his. right  of  way.  Acquiescence  being  thus  obtained  and  the  road  opened, 
such  parol  agreement  becomes  executed  and  cannot  be  repudiated  because 
not  in  writing— but  the  question  of  alleged  abandonment  must  be  submit- 
ted to  the  jury  under  adequate  instructions. 

Prctctice,  G.  P. — Trials  Misleading  point  and  answer. 
Where  a  point  does  not  adequately  cover  the  branch  of  the  case  to  which 
it  is  directed  and  the  answer  affirming  it  is  misleading  and  the  genenU 
charge  upon  the  same  subject  is  inadequate  and  therefore  misleading,  such 
answer  and  charge  properly  can  be  assigned  for  error. 

Dedication — Use  of  road  for  twenty-one  years^Erroneous  instruction. 
It  is  error  to  instruct  a  jury  without  qualification  that  the  use  of  ground 
for  twenty-one  years  makes  it  a  public  road  as  effectually  as  though  it  had 
been  originally  laid  out  by  proper  authorities.  Such  instructions  do  not 
embrace  a  complete,  self  contained,  abstract,  legal  proposition.  There 
are  circumstances  under  which  this  language  would  be  entirely  correct ; 
there  are  others  under  which  it  would  be  incorrect.  The  instructions 
should  have  been  qualified  to  conform  to  the  rule  laid  down  in  Weiss  v. 
South  Bethlehem,  186  Pa.  294,  where  dedication  is  said  to  be  a  question  of 
intention. 

Practice,  Superior  Court— Paper-hooks — Evidence, 

Where  an  assignment  of  error  challenges  the  admission  of  ceitain  evi- 
dence and  drafts  or  plans,  which  were  in  evidence  and  which  are  nec- 
essary to  enable  the  appellate  couit  to  reach  an  intelligent  conclusion  in 
regard  to  some  points  of  the  testimony  so  challenged,  are  omitted  from 
the  paper-book  of  the  appellant,  the  assignment  of  error  will  be  over- 
ruled. 
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Argued  May  18, 1896.  Appeal,  No.  66,  April  T.,  1896,  by 
plaintdflE,  from  judgment  of  C.  P.  Armstrong  Co.,  Dec.  T.,  1898, 
No.  268,  on  verdict  for  defendant.  Before  Rice,  P.  J.,  Wil- 
i.ARD,  WiCKHAM,  Beaveel,  Reeder,  Oelady  and  Smith,  JJ. 
Reversed* 

Trespass  for  obstructing  right  of  way.   Before  Rayburn,  P.  J. 

The  following  facts  are  stated  in  the  opinion  of  the  Superior 
Court: 

^^The  plaintiff,  tlie  owner  of  the  alleged  dominant  tenement, 
brought  his  action  in  trespass  against  the  defendant  the  owner 
of  the  alleged  servient  tenement,  for  an  obstruction  of  a  right 
of  way  over  and  across  the  servient  tenement  alleged  to  have 
been  acquired  by  prescription.  The  defendant  defended  on 
the  ground,  among  others,  that  the  easement  claimed  by  the  ap- 
pellant had  been  abandoned  under  circumstances  which  he  pro- 
posed to  introduce  in  evidence,  and  for  that  purpose  made  the 
following  offer :  "  We  offer  to  show  by  the  witness  on  the  stand 
that  H.  P.  Hudson,  the  plaintiff,  came  to  the  defendant  shortly 
before  a  certain  public  road  was  opened  through  his  land  and 
made  an  agreement  with  the  defendant  that,  if  he  would  not 
make  any  objection  to  the  opening  of  the  public  road  through 
his  land,  that  he,  Hudson,  the  plaintiff,  would  abandon  the  road 
alleged  to  be  obstructed,  and  this  agreement  and  conversation 
was  made  before  the  obstruction  sued  for  in  this  ca^e ;  for  the 
purpose  of  showing  an  agreement  of  the  plaintiff  to  abandon  the 
road  in  dispute."  This  offer  was  objected  to  as  being  irrelevant 
and  incompetent.  The  court  overruled  the  objection  and  ad- 
mitted the  evidence."  [1] 

The  evidence  admitted  under  this  offer  tended  to  show  tliat 
the  public  road  actually  was  opened.  Portions^  of  th^  charge 
and  points  and  answers  thereto  objected  to  as  misleading  and 
inadequate  are  set  out  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were,  (1,  2)  admission  of  evidence  under  de- 
fendant's offer,  reciting  same ;  (8)  to  portion  of  general  charge, 
reciting  same ;  (4,  5)  in  aflfirming  defendant's  third  and  ninth 
points,  which  are  set  out  in  opinion  of  the  Superior  Court ;  (6)  to 
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supplemental  charge  to  the  jury;  (7)  in  rejecting  plaintiCTs 
offer  to  rebut  the  defendant's  evidence  as  to  the  alleged  con^ 
versation  on  which  was  based  the  alleged  abandonment  of  plain- 
tiffs  easement. 

J,  R.  McCain^  of  McCain  ^  Christy^  for  appellant : — The  first, 
third  and  fifth  assignments  of  error  raise  the  single  question 
whether  an  easement  is  such  an  interest  in  lands  as  under  the 
statute  of  frauds  and  perjuries  cannot  be  conveyed  by  par^l. 
If  it  is  such  an  interest  these  three  specifications  of  error  must 
be  sustained:  Overmeyer  v.  Koemer,  81*  Pa.  517;  Washburn 
on  Easements,  2d  ed.  p.  6 ;  2  Wait's  Actions  and  Defenses,  657 ; 
HufB  V.  McCauley,  53  Pa.  206.  In  affirming  defendant's  third 
point  as  the  law  applicable  to  the  facts  of  this  case  without 
qualification  or  conmient,  which  is  the  subject  of  the  fourth 
assignment,  there  was  unmistakable  error:  Weiss  v.  South 
Bethlehem  Borough,  136  Pa.  294 ;  Bennett  v.  Biddle,  140  Pa; 
408;  Bennett  v.  Biddle,  150  Pa.  420. 

W.  D.  Patton^  for  appellee. — ^A  party  will  be  estopped  from 
taking  advantage  of  an  action  in  which  he  has  acquiesced  for  his 
own  benefit:  McCuUy  v.  P.  &  C.  R.  R.  Co.,  32  Pa.  25.  In  Le- 
Fevre  v.  LeFevre,  4  S.  &  R.  241,  a  verbal  agreement  was  entered 
into  to  change  a  water  course.  A  license  to  be  exercised  up- 
on land  may  be  granted  without  deed  and  without  writing; 
Thompson  v.  McElamey,  82  Pa.  178.  Valuable  improvements 
having  been  made  on  the  faith  of  the  license,  it  is  not  within 
the  statute  of  frauds :  Cum.  Valley  R.  R.  v.  McLanahan,  59 
Pa.  23.  A  parol  license  executed  may  become  an  easement 
on  the  land,  and  where  acts  have  been  done  in  reliance  upon  a 
license,  the  licensor  will  be  estopped  from  revoking  it  to  the 
injury  of  the  licensee  :  Dark  v.  Johnston,  55  Pa.  164.  A  parol 
license,  without  consideration,  on  the  faith  of  which  the  grantee 
expends  money,  cannot  be  revoked  at  the  pleasure  of  the  grantor, 
but  will  be  enforced  in  equity :  Funk  v.  Haldeman,  53  Pa.  244. 
If  a  parol  license  is  given,  without  consideration,  and  the  grantee 
is  put  to  expense,  the  license  cannot  be  revoked  at  the  pleasure 
of  the  grantor:  Rerick  v.  Kern,  14  S.  &  R.  267.  A  parol  parti- 
tion is  not  within  the  statute  of  frauds :  McKnight  v.  Bell,  135 
Pa.  358 ;  Mellon  v.  Reed,  114  Pa.  647.    A  parol  exchange  of 
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lands,  followed  by  each  party  taking  possession,  is  not  within 
the  statute  of  frauds :  Reynolds  v.  Hewett,  27  Pa.  176.  A  lease 
though  for  more  than  three  years  may  be  rescinded  by  parol 
where  the  rescission  is  accompanied  by  a  surrender  and  accept- 
ance :  West  V.  Connell,  6  Mont  196. 

Opinion  by  Beayeb,  J.,  October  12,  1896  (after  stating 
the  facts  as  above) : 

The  validity  of  such  a  contract  as  is  contained  in  the  offer, 
the  admission  of  which  constitutes  the  first  assignment  of  error, 
although  it  would  seem  at  first  blush  to  be  against  public  policy 
and  therefore  void,  has  been  expressly  determined  in  Weeks 
V.  Lippincott,  42  Pa.  474.  If  the  evidence  had  gone  no  fur^- 
ther  than  the  offer,  it  was  clearly  incompetent ;  but  inasmuch 
as  the  testimony  shows  that,  in  pursuance  of  the  agreement^ 
Watson,  the  owner  of  the  servient  tenement,  refrained  from 
making  any  objection  to  the  public  road  referred  to  and  the 
evidence  further  showing  that  the  public  road  actually  was 
opened  over  the  land  of  the  appellee,  these  facts  would  have 
constituted  a  defense,  if  the  jury  believed  that  the  agreement 
as  testified  to  by  Hudson  had  been  actually  made.  Whilst  it 
is  true  that  an  easement  is  a  liberty,  privilege  or  advantage 
in  land,  without  profit,  and  existing  distinct  from  the  owner- 
ship of  the  soil,  it  is  nevertheless  such  an  interest  in  land  as 
is  included  in  the  statute  of  frauds  and  must  be  foimded  upon 
or  acquired,  so  far  as  the  evidence  in  this  case  is  concerned,  by 
grant,  or  prescription ;  and  whilst  it  is  also  true  as  claimed  by 
the  appellant  that  an  abandonment  of  an  easement  such  as  was 
claimed  in  this  case,  once  created  must  be  in  writing  or  b}' 
cesser,  yet,  inasmuch  a^  a  parol  grant  executed  will  be  upheld 
and  sustained  under  the  same  circumstances  and  on  the  same 
principles  that  a  parol  contract  for  the  sale  of  land  would  be 
sustained,  it  follows  that  a  parol  agreement  for  the  abandon- 
ment of  an  easement  will  be  sustained,  when  such  an  agreement 
has  been  so  far  executed  as  to  make  it  inequitable  to  rescind 
the  same.  In  other  words,  if,  while  proceedings  for  the  open- 
ing of  a  public  road  over  the  lands  of  Watson,  the  owner  of 
the  servient  tenement,  were  pending,  Hudson,  the  owner  of  the 
dominant  tenement,  made  an  agreement  with  him  in  accord- 
ance with  which  Watson  remained  quiet  and  refrained  from 
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objecting  to  the  opening  of  the  public  road  through  his  premises, 
and  the  road,  by  reason  of  his  acquiescence,  was  subsequently 
opened,  which  opening  resulted  in  Watson's  injury  and  Hudson's 
benefit,  it  would  be  manifestly  inequitable  to  allow  Hudson  to 
repudiate  the  agreement,  because  it  was  not  in  writing.  The 
evidence  received  under  this  offer  was  therefore  as  we  view 
the  case  proper  to  be  submitted  to  the  jury.  The  first  assign- 
ment of  error  is  therefore  overruled. 

The  third  and  fifth  assignments  relate  to  the  instruction  of 
the  court  upon  the  same  subject  both  in  the  general  charge  and 
in  the  answer  to  the  defendant's  ninth  point.  The  general 
charge  upon  this  subject  was  as  follows:  "There  is  another 
question  in  this  case,  that  suppose  this  is  not  a  public  highway, 
that  it  is  a  private  road  of  Mr.  Hudson's ;  and,  if  you  believe  the 
evidence  of  Mr.  Watson  as  to  the  arrangement  made  between 
him  and  H.  P.  Hudson  in  reference  to  the  abandonment  of  this 
road,  provided  Watson  would  not  object  to  the  road  that  was 
being  then  laid  out  through  Watson's  farm — a  public  road  down 
from  the  upper  road  I  believe  to  the  River  road — of  course  you 
have  the  statements  of  Mr.  Hudson  and  Mr.  Watson.  They 
are  diametrically  opposed  one  to  the  other.  One  says  that  con- 
versation took  place.  The  other  sajrs  it  did  not.  So  it  is  for 
you  to  reconcile  and  say  which  is  telling  the  truth ;  and,  if  it  is 
as  Watson  says,  which  was  that  Hudson  agreed  to  abandon  this 
road  and  not  use  it  any  more,  if  Watson  would  not  hinder  him  in 
obtaining  the  decree  of  the  court  to  open  this  public  road  through 
his  land,  then  Hudson  would  not  have  a  right  to  recover  in  this 
case,  if  you  find  Watson  is  telling  the  truth ;  but,  if  you  believe 
Hudson,  then  that  does  not  enter  into  it ;  it  would  be  no  aban- 
donment at  all."  The  defendant's  ninth  point  and  the  answer 
thereto  were  as  follows :  "  If  the  jury  believe  the  evidence  of 
Israel  Watson  that  the  plaintiff  agreed  to  abandon  the  road  in 
dispute  on  the  completion  of  the  new  road,  the  plaintiff  cannot 
recover  and  the  verdict  of  the  jury  must  be  for  the  defendant. 
That  point  is  affirmed."  As  already  intimated,  the  point  sub- 
mitted by  the  defendant  does  not  adequately  cover  this  branch 
of  the  case  and  the  answer  of  the  court  thereto  and  the  general 
charge  upon  the  same  subject  are  inadequate  and  therefore  mis- 
leading. The  mere  agreement  between  Hudson  and  Watson, 
even  if  actually  made,  would  not  be  sufficient  upon  which  to  base 
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an  abandonment  of  the  easement  claimed  by  Hudson,  unless  that 
agreement  was  actually  carried  into  effect,  and  the  jury  should 
have  been  so  instructed.  The  third  and  fifth  assignments  are 
therefore  sustained:  Duke  of  Somerset  v.  Fogwell  (12  Eng. 
C.  L..R.595) ;  5  Bam.  &  Cress.  875 ;  Huff  v.  McCauley,  53  Pa. 
206 ;  Pitkin  v.  Long  Island  R.  R.  Co.,  (47  Am.  Dec.  320)  2 
Barb.  Chan.  221 ;  Wynne  v.  Gariand,  (68  Am.  Dec.  190)  19 
Ark.  28;  Washburn's  Eaaeraents,  3d  ed.  (1873)  23.  As  to 
abandonment  see :  Idem,  sec.  5,  661. 

Another  branch  of  the  defense  of  the  appellee  in  the  court 
below  was  based  upon  the  allegation  that  the  road  or  way 
claimed  by  the  appellant  was  a  public  road  and  that  the  ap- 
pellee was  therefore  not  liable  in  damages  to  the  appellant  for 
its  obstruction.  Some  evidence  showing  the  use  of  the  road  by 
the  public  was  given  and  the  following  point  in  reference 
thereto  was  presented  by  the  defendant :  "  The  use  of  ground 
by  the  public  as  a  highway  for  more  than  twenty-one  years 
makes  it  a  public  road  as  effectually  as  though  it  had  been  orig- 
inally laid  out  by  proper  authorities."  This  point  was  affirmed 
by  the  court  below  and  the  answer  thereto  constitutes  the  fourth 
assignment  of  errer  which  must  be  sustained.  The  point  itself 
is  taken  from  a  dictum  of  Mr.  Justice  Knox  in  Commonwealth 
V.  Cole,  26  Pa.  189.  It  does  not  embrace  a  complete,  self- 
contained,  abstract  legal  proposition.  There  are  cireumstances 
under  which  this  language  would  be  entirely  correct.  There 
are  other  cireumstances  under  which  it  would  be  incorrect. 
The  aflfirmance  of  the  point,  therefore,  without  qualification, 
was  error.  As  was  clearly  pointed  out  by  Mr.  Justice  Geeen 
in  Weiss  v.  Boro.  of  South  Bethlehem,  136  Pa.  294,  «  A  dedica- 
tion of  land  to  public  use  as  a  highway  is  &  question  of  intention. 
When  the  intention  to  dedicate  exists  and  the  way  is  used  by  the 
public  .the  dedication  will  become  effective  without  reference  to 
the  length  of  time  incurred  by  such  user ;  but,  when  there  is 
no  such  intention,  the  user  will  not  work  a  dedication  however 
long  continued."  The  use  of  the  way  claimed  by  the  appellant 
over  the  servient  tenement  by  persons  other  than  himself  or 
those  claiming  the  right  under  him,  no  matter  how  long  con- 
tinued, could  not  have  extinguished  his  right,  unless  such  use 
was  made  by  the  public  adversely  to  his  claim  or  there  was  an 
intention  on  his  part  to  dedicate  it  to  public  use  or  to  abandon 
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the  easement,  nor  could  the  owner  of  the  servient  tenement 
have  defeated  the  appellant's  rights  by  permitting  the  public  to 
pass  over  the  road,  even  if  he  had  intended  to  dedicate  it  to 
public  use.  Nor  does  it  follow  that  because  the  public  has 
acquired  a  right  to  use  a  certain  way  the  same  thereby  be- 
comes a  public  road  unless  there  be  an  acceptance  or  appro- 
priation by  the  public  authorities  or  some  acts  implying  such 
acceptance  or  appropriation.  The  defendant's  point  therefore 
should  have  been  qualified  so  as  to  conform  to  the  general  prin- 
ciples recognized  in  Weiss  v.  South  Bethlehem,  supray  and  the 
cases  therein  cited. 

The  sixth  specification  of  error  relates  to  the  instruction  of 
tlie  court  to  the  jury  in  answer  to  their  request  for  further 
instructions.  The  questions  propounded  by  the  jury  and  the 
answers  of  the  court  were  as  follows : 

Jury:  "Whether  there  was  any  of  the  witnesses  testified 
positively  that  this  was  a  private  road."  The  Court :  "  On  that 
point,  gentlemen,  whether  or  not  it  is  a  private  road  or  a  public 
road  is  not  what  is  stated  by  any  individual  witness.  It  is 
whether  it  is  a  public  road  or  a  private  road.  You  will  ascer- 
tain from  the  evidence  as  to  how  the  road  was  used  and  then 
apply  the  law  to  those  facts,  as  we  instructed  you.  The  mere 
fact  that  some  witness  said  it  is  a  public  road  or  that  it  is  a 
private  road  is  not  the  question.  One  man  might  say  it  is 
a  public  road  and  another  man  that  it  is  a  private  road  but  you 
gather  it  from  the  manner  in  which  the  road  was  laid  out  and 
the  manner  in  which  it  \ms  used."  Jury :  "  And  whether  we 
Iiad  sufficient  testimony  to  sustain  it  as  a  public  road."  The 
Court:  "That  is  for  you  men  to  say,  under  all  the  evidence 
whether  it  was  or  not.  I  cannot  say  to  you  from  the  evidence 
whether  it  is  a  public  road  or  not,  because  that  is  not  my  province ; 
that  is  the  province  of  you  twelve  men.  I  might  have  my  idea 
on  it  but  I  am  not  at  liberty  to  state  to  you  wliether  it  is  or  not 
I  state  to  you  what  the  evidence  is  and  what  the  law  is  and 
then  you  say  by  the  verdict  whether  or  not  it  is  a  public  road." 
Jury:  "  Would  their  working  on  it  constitute  it  a  public  road?" 
The  Court :  "  We  say  to  you  tiiat  that  you  take  into  consideration 
with  the  other  facts.  What  time  it  has  been  used  by  the  public 
and  the  working  on  it  by  supervisors  or  parties  working  their 
taxes  out  on  it  are  facts  you  take  into  consideration  in  coming 
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to  a  conclusion.  We  stated  to  you  that  there  are  two  ways  of 
a  road  becoming  a  public  highway ;  one  is  coming  into  court 
and  haying  viewers  appointed,  and  another  is  the  continuous 
use  of  the  road  by  the  public  for  twenty-one  years  or  more, 
although  it  never  had  been  laid  out  by  authority  of  the  court. 
If  you  take  all  the  facts  in  evidence  in  this  case  into  considera- 
ation,  we  think  you  can  come  to  a  conclusion  as  to  whether  this 
is  a  public  or  a  private  road.  Were  this  an  easement  or  right 
of  way  purtenant  to  the  property  occupied  by  Mr.  Hudson, 
exclusive  of  the  right  of  the  public,  although  the  public  did 
travel  it  and  acquired  a  right  of  way  over  it,  this  right  of  the 
public  would  be  but  permissive  and  would  not  conjQict  with  the 
special  rights  of  the  plaintiff,  if  the  owner  of  that  land  had  ac- 
quired the  right  prior  to  the  right  acquired  by  the  public  and 
was  purtenant  to  the  land.  You  take  all  these  things  into  con- 
sideration and  say  whether  or  not  it  is  a  public  road  with  the 
instructions  we  gave  to  you  in  our  general  charge ;  that  if  you 
find  that  it  has  been  used  and  occupied  continuously  for  twenty- 
one  years  prior  to  the  25th  day  of  April,  1850,  then  the  plain- 
tiff cannot  recover  in  this  cause  of  action.  If  it  were  changed 
and  the  public  went  on  using  it  upon  that  change,  that  would 
constitute  the  road  and  the  public  would  not  be  deprived  of  the 
way  of  traveling.  They  would  not  have  any  right  legally  to 
change  it;  but,  if  it  were  changed  and  the  public  went  on 
using  it — individuals  or  the  public — it  still  constitutes  a  road." 
The  questions  propounded  by  the  jury  very  naturally  arose  in 
their  minds,  in  consequence  of  the  inadequate  presentation  of 
this  branch  of  the  case  in  the  general  charge  of  the  court. 
There  is  a  recognition  in  these  special  instructions  to  the  jury 
of  the  rights  of  the  plaintiff,  if  an  easement  or  right  of  way 
purtenant  to  his  property  had  been  acquired,  either  by  himself 
or  by  those  under  whom  he  claimed,  notwithstanding  the  use 
of  the  road  or  way  claimed  by  him  by  the  public,  but  instead  of 
using  this  recognition  to  qualify  the  general  principle  laid  down 
by  the  court  that  the  continuous  use  of  a  road  by  the  public 
for  twenty-one  years  or  more,  although  it  never  had  been  laid 
out  by  authority  of  the  court,  constitutes  a  public  road,  it  would 
seem  to  have  been  used  in  such  a  way  as  to  negative  the  idea 
of  the  existence  of  such  an  easement  as  was  claimed  by  the 
appellant.    These  special  instructions  are,  therefore,  open  to 
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the  same  objections  as  the  answer  of  the  court  to  the  defendant's 
third  point  hereinbefore  referred  to.  In  general  they  were- in- 
complete and  therefore  misleading  and  the  specification  of  error 
is  therefore  sustained. 

The  seventh  exception  is  also  well  taken.  The  appellee  be- 
ing upon  the  stand  was  about  to  testify  to  a  conversation  in 
regard  to  the  abandonment  of  the  easement  claimed  by  the 
appellant.  The  counsel  for  the  appellant  interjected  the  follow- 
ing question :  "  Did  you  say  which  Hudson  it  was  ?  "  To  which 
the  witness  answered,  ^^  P^ge  Hudson  and  John  Hudson  and  Jo 
Hudson  all  said  that  to  me,  and  Jo  Hudson  said  that  to  a  dozen 
other  men  too ; "  stating  in  answer  to  a  further  question  that 
**  Jo  is  interested  in  that  farm  too."  The  appellant  in  rebuttal 
called  Joseph  Hudson  for  the  purpose  of  showing  that  no  such 
conversation  was  ever  had.  We  think  this  testimony  should 
have  been  received  and  should  have  been  submitted  to  the  jury 
as  affecting  the  credibility  of  the  defendant  witness. 

As  to  the  second  assignment  of  error  we  are  unable  to  deter- 
mine very  clearly  in  the  absence  of  the  drafts  which  were  in 
evidence  what  its  relevancy  to  the  case  is ;  and,  inasmuch  as 
the  appellant  has  failed  to  give  us  the  information  upon  which 
an  intelligent  decision  can  be  based,  it  is  overruled. 

It  is  proper  to  say  in  relation  to  this  case  that  the  paper-book 
of  the  appellant  is  certainly  open  to  the  criticism  made  by  the 
appellee.  The  drafts  which  were  in  evidence  are  not  copied  for 
the  information  of  the  court.  A  copy  of  at  least  one  of  them, 
they  being  substantially  alike,  should  have  been  placed  in  the 
paper-book,  in  order  to  enable  us  to  reach  an  intelligent  conclu- 
sion in  regard  to  some  points  in  the  testimony. 

On  the  case  as  presented  to  us,  we  are  clearly  of  the  opinion, 
for  the  reasons  given,  that  substantial  error  wbs  committed  in 
the  manner  of  the  submission  of  the  case  to  the  jury.  The 
judgment  is  therefore  reversed  and  a  new  venire  awarded. 


Digitized  by  VjOOQ  IC 


LENNOX  V.  INS.  CO,,  Appellant  431 

1896.]  Syllabus— Statement  of  Facts. 

A.  J.  Lennox  v.  Greenwich  Insurance  Company, 
Appellant. 

Inmrance — Agency  as  between  insured  and  company. 

Where  one  engages  another  to  procure  insurance  for  him,  the  person 
thus  employed  is  the  agent  of  the  insured  in  making  representations  as  to 
the  subject  of  insurance  upon  the  faith  of  which  the  policy  is  issued. 

Insurance — TnaccurcUe  description  by  agent  of  insured. 
Where  the  policy  provides  that  **  if  an  application,  survey,  plan  or  de 
scdption  of  property  be  referred  to  In  the  policy,  it  shall  be  a  part  of  this 
contract  and  a  wan-anty  by  the  insured,**  and  the  description  of  the  build- 
ing furnished  by  the  agent  of  the  insured  and  inserted  in  the  policy  rep- 
resents it  as  a  dwelling,  when  in  fact  it  was  not,  and  the  insured  accepts 
and  holds  the  policy  without  objection,  such  description  of  the  building 
is  a  warranty  that  it  is  a  dwelling  which  binds  the  insured. 

The  description  of  a  building  as  a  **  dwelling*' was  not,  however,  a 
warranty  that  it  was  an  occupied  dwelling. 

Argued  April  18,  1896.  Appeal,  No.  92,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  County, 
November  Term,  1892,  No.  246,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaveb,  Reeder,  Orlady 
and  Smith,  JJ.    Reversed. 

Assumpsit  on  fire  insurance  policy.    Before  Kennedy,  P.  J. 

At  the  trial  it  appeared  that  plaintiff  owned  a  house  in  Oak- 
dale.  His  father  lived  in  Washington,  Pa.,  and  a  few  days 
before  the  date  of  the  policy  sent  an  agent  named  Hughes  to 
Oakdale  to  see  his  son  about  insurance.  Hughes,  a  life  insur- 
ance agent,  went  to  Oakdale  supposing  plaintiff  wanted  life 
insurance,  but  upon  arrival  found  that  fire  insurance  was  de- 
sired. At  plaintiff's  request  he  undertook  to  and  did  place  the 
risk  with  defendant  company  upon  a  verbal  application  stating 
that  the  building  was  a  dwelling  and  defendant  issued  its  policy, 
describing  the  premises  as  "  a  two  story  tin  roof  dwelling."  It 
was  alleged  and  testimony  given  tending  to  show  that  the  build- 
ing was  occupied  as  a  flour  and  feed  store  for  sale  of  hay,  grain 
and  mill  feed.  The  building  was  totally  destroyed  and  proof 
of  loss  made.  Defendant  declined  payment  on  the  ground  of 
alleged  misrepresentation  as  to  character  of  the  risk  and  non- 
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occupancy.  The  case  was  first  tried  in  1898  resulting  in  judg- 
ment for  plaintiff,  reversed  by  Supreme  Court,  165  Pa.  575. 
Other  facts  appear  by  the  opinion  of  the  Superior  Court. 

Defendant's  first  point  and  answer  thereto  were  as  follows  : 
Under  all  the  evidence  Hughes,  in  applying  for  a  policy,  was 
the  agent  of  the  plaintiff,  Lennox,  and  not  of  the  defendant 
company.    Answer:  Refused.  [2] 

Defendant's  second  point  was  as  follows : 

The  description  (in  the  oral  application  by  Hughes)  of  the 
building  as  a  dwelling  was  a  warranty  that  the  building  at  that 
date  was  in  fact  used  as  a  customary  place  of  abode  by  its  ten- 
ants or  occupants,  and  if  the  jury  believe  from  the  evidence 
that  the  building  at  said  date  was  in  fact  used  as  a  feed  store 
there  was  a  breach  of  warranty,  the  policy  became  void  and 
the  verdict  must  be  for  the  defendant.  Ajidwer :  This  is  re- 
fused. [3] 

The  court  charged  the  jury,  inter  alia,  as  follows : 
At  the  outstart  of  the  case,  and  during  its  progress,  the  claim 
was  set  up  by  the  defendant  company  that  Mr.  Hughes  was  the 
agent  of  the  plaintiff  in  this  whole  transaction,  and  that  plaintiff 
was  bound  by  his  representations.  Under  the  evidence,  gentle- 
men, I  cannot  so  instruct  you.  I  say  to  you  as  a  matter  of  law 
that  under  this  evidence  he  w^s  not  the  agent  of  the  plaintiff 
in  the  matter.  So  that  that  question  is  not  for  consideration 
by  you  in  your  investigation  of  the  case,  and  the  making  up  of 
your  verdict.  [1] 

Verdict  and  judgment  for  plaintiff  for  8709.50.     Defendant 
appealed. 

Errors  assigned  were,  (1)  portions  of  judge's  charge,  reciting 
same;  (2,  8)  answers  to  points,  reciting  same. 

William  Scott^  of  Dalzell^  Scott  ^  Gordon^  for  appellant. 

TF.  K.  Jennings^  for  appellee. 

Opinion  by  Rice,  P.  J.,  October  12, 1896 : 
The  subject  of  insurance  as  described  in  the  policy  was  the 
plaintiff's  "  two  story  frame  tin  roof  dwelling."    The  policy  con- 
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tains  this  condition :  *^  This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented  in  writing  or  otherwise 
any  material  fact  or  circumstance  concerning  tliis  insurance  or 
the  subject  thereof."  The  defendant  alleged,  and  introduced 
evidence  to  show,  that  the  building  was  not  a  dwelling  but  a 
feed  store  and  that  the  policy  was  issued  upon  the  oral  applica- 
tion of  Samuel  Hughes,  and  upon  the  information  furnished  by 
him  to  J.  A.  Howden,  the  local  agent  of  the  company^  that  the 
building  was  a  dwelling.  It  was  expressly  decided  in  this  case, 
when  it  was  before  the  Supreme  Court  (165  Pa.  575),  that  "  the 
evidence  as  to  the  representations  made  by  plaintifiTs  agent 
Hughes  in  the  application  should  have  been  admitted.''  On  the 
present  trial,  the  court  instructed  the  jury,  that  the  only  impor- 
tant question  for  them  to  decide  was  whether  the  building  was 
vacant  and  unoccupied  at  the  time  of  the  fire  and  for  ten  days 
previous  thereto,  thus  excluding  from  their  consideration  the 
evidence  tending  to  show  that  the  building  was  not  a  dweUing, 
but  a  feed  store,  and  that  Hughes  had  incorrectly  represented 
it  as  the  former  to  the  local  agent  of  the  company.  The  repre- 
sentation was  as  to  the  subject  of  insurance,  and  if  it  was  untrue, 
and  was  made  by  the  insured  or  his  agent  surely  it  could  not  be 
asserted  as  a  proposition  of  law,  that  it  was  not  material.  Tlie 
most  that  the  plaintiff  could  possibly  claim  in  that  case  would 
be,  that  the  question  of  the  materiality  of  the  representation 
was  for  the  jury. 

The  question  then  arises  whether  the  plaintiff  was  bound  by 
it 

The  defendant  requested  the  court  to  charge  that  under  all 
the  evidence,  Hughes  in  applying  for  the  policy  was  the  agent 
of  the  plaintiff  and  not  of  the  company.  The  court  refused  the 
point  and  in  the  general  charge  went  further  and  instructed  the 
jury  as  matter  of  law  that  under  the  evidence  Hughes  was  not 
the  agent  of  the  plaintiff  in  this  matter.  In  giving  this  latter 
iiistmction  we  think  that  the  learned  judge  fell  into  error.  Ho 
thereby  withdrew  from  the  consideration  of  the  jury  evidence 
from  which  they  would  have  been  justified  in  finding  that 
Hughes  was  acting  as  the  plaintiff's  agent  in  obtaining  the  in- 
surance, and  assumed  that  the  misrepresentation  as  to  the  sub- 
ject of  insurance  was  his  blunder  for  which  the  plaintiff  was 
in  no  wise  responsible.  But  Hughes  testified  that  the  plaintiff 
Vol.  n— 28 
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informed  him  that  the  building  was  his  dwelling.  As  this  tes- 
timony has  an  important  bearing  on  the  question  we  quote  part 
of  it. 

"  A.  I  took  the  distance  as  near  as  I  could  between  the  build- 
ings, and  then  the  size  of  the  building  as  Mr.  Lennox  gave  it 
to  me,  and  I  represented  it  to  Mr.  Howden.  Q.  As  you  saw 
it?  A.  Yes,  sir.  Q.  Did  you  say  whether  it  was  occupied  as 
a  dwelling  or  not?  A.  Mr.  Lennox  said  it  was  his  dwelling. 
Q.  Did  you  say  when  you  were  giving  your  description  that  it 
was  occupied?  A.  I  suppose  it  was,  I  didn't  know.  Q.  Well, 
I  am  asking  you?  A.  Represented  it  to  Mr.  Howden  that  it 
was  a  dwelling.  Q.  Did  you  say  it  was  occupied?  A.  Through 
Mr.  Lennox.  Q.  Did  Mr.  Lennox  tell  you  it  was  occupied  ? 
A.  Yes,  sir ;  Mr.  Lennox  said  it  was  his  dwelling.  Q.  Did  he 
say  he  lived  there?  A.  I  don't  think  he  did.  Q.  What  do 
you  mean,  then,  when  you  say  you  said  it  was  his  dwelling, 
you  mean  he  owned  the  house?  A.  Owned  the  house  and  oc- 
cupied it.  Q.  Did  he  say  he  occupied  it?  A.  No,  he  didn't 
say  that ;  he  said  it  was  his  dwelling,  and  I  suppose  a  married 
man,  he  would  probably  occupy  the  building.  Q.  You  infen-ed 
that  he  lived  in  it?  A.  Yes,  sir.  Q.  But  you  didn't  know 
that?  A.  No,  sir.  Q.  Did  you  tell  Mr.  Howden  that  he  lived 
in  it?  A.  No,  I  didn't  know  whether  he  did  or  not;  I  just 
told  him  it  was  Mr.  Lennox's  dwelling,  and  I  supposed  it  was 
inside.  Q.  You  described  it  as  a  two  story  tin  roof  frame  dwell- 
ing?   A.  Yes,  sir." 

If  this  testimony  be  true, — and  as  to  that  question  the  j\iiy 
were  the  judges, — this  is  not  the  case  of  an  insurance  company 
seeking  to  cast  upon  the  insured  the  consequences  of  the  crime 
or  blunder  of  its  own  agent.  If  the  plaintiff  informed  Hughes 
that  the  building  was  his  dwelling  he  thereby  made  the  latter 
his  agent  to  represent  that  as  the  fact  to  the  insurance  company. 

But  even  aside  from  this  testimony  was  not  the  defendant 
entitled  to  an  affirmance  of  its  first  point?  We  shall  consider 
this  question  independently  of  what  was  said  by  the  Supreme 
Court  when  the  case  was  before  them ;  for,  as  has  been  sug- 
gested, we  have  no  means  of  knowing  that  the  testimony  was 
the  same  upon  both  trials.  It  appears  by  all  the  testimony 
before  us  as  well  as  by  the  express  provision  of  the  policy  that 
Hughes  was  not  the  company's  agent  in  soliciting  the  risk.    The 
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policy  provides,  "  In  any  matter  relating  to  this  insurance  no 
person  unless  duly  authorized  in  writing  shall  be  deemed  the 
agent  of  this  company."  It  seems  that  at  the  suggestion  of  the 
plaintiffs  father  Hughes  went  to  Oakdale  for  the  purpose  of 
obtaining  life  insurance,  as  he  supposed,  he  being  a  life  insur- 
ance agent,  but  on  seeing  the  parties  he  discovered  that  it  was 
fire  insurance  that  was  wanted,  and  he  obtained  from  the  plain- 
tiff the  placing  of  an  insurance  upon  his  building.  He  was  not 
connected  with  the  defendant  company  in  any  way  or  in  any 
other  transaction.  He  was  not  generally  or  specially  employed 
by  the  company's  agent  to  solicit  risks.  So  far  as  the  testimony 
shows  he  had  not  before  placed  any  risks  with  the  company  or 
its  agent.  He  was  not  even  in  the  fire  insurance  business. 
True,  he  said  that  he  expected  to  receive  his  compensation  from 
Uowden,  the  defendant's  agent,  but  it  does  not  appear  that 
the  expectation  was  based  on  any  agreement,  understanding  or 
course  of  dealing. 

In  view  of  these  undisputed  facts  and  the  additional  fact 
that  the  plaintiff  accepted  and  held  the  policy  without  objec- 
tion, we  cannot  see  that  it  makes  any  difference  in  principle 
whether  Hughes  solicited  the  plaintiff  to  allow  him  to  obtain 
insurance  on  his  property  or  the  plaintiff  solicited  him  to  ob- 
tain such  insurance.  True  the  plaintiff  denies  having  made 
any  representations  to  Hughes,  and  swears  that  the  latter  was 
not  his  agent.  But  this  is  imcontroverted  that  the  result  of 
their  negotiations  was — and  this  is  the  material  thing— that 
the  plaintiff  authorized  Hughes  to  obtain  insurance  on  his  prop- 
erty, leaving  him  to  select  the  company  and  to  determine  the 
amount  of  the  policy.  He  obtained  the  insurance,  and  the 
plaintiff  accepted  and  held  the  policy  without  objection.  These 
facts  being  uncontroverted,  the  plaintiff  could  not  carry  the 
question  to  the  jury  by  merely  swearing  that  Hughes  was  not 
his  agent.  This  was  swearing  to  a  conclusion  of  law.  Tjpon 
principle,  was  not  Hughes  his  agent  to  procure  the  insurance, 
and  in  making  the  representations  he  did  to  the  company's 
agent  as  to  the  character  of  the  building,  was  he  not  acting 
within  the  scope  of  his  employment?  We  know  there  is  a  class 
of  cases  in  which  it  is  held  that,  where  an  insurance  agent 
employs  subagents  who  go  out  and  solicit  risks,  he  dividing 
wi^  tliem  his  commissions,  such  subagents  are  not  the  agents 
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of  the  insured.  But  the  facts  of  this  case  do  not  bring  it  within 
ih&t  class.  It  seems  rather  to  come  within  the  principle  laid 
down  in  Pottsville  Mut.  Fire  Ins.  Co.  v.  Imp.  Co.,  100  Pa.  187. 
"  It  is  well  settled  law  (says  Gbebn,  J.,  on  p.  148)  that  where 
one  engages  another  to  procure  insurance  for  him,  the  person 
thus  employed  is  the  agent  of  the  employer  and  not  of  the  com- 
panyj' 

We  are  not  prepared  to  say  that  the  description  of  the  build- 
ing as  a  '*  dwelling  '^  was  a  warranty  that  it  was  an  occupied 
dwelling,  as  the  defendant's  second  point  would  seem  to  imply: 
Cumberland  Valley  Mut.  Prot.  Co.  v.  Douglas,  68  Pa.  419; 
Pottsville  Mut.  F.  Ins.  Co.  v.  Fromm,  100  Pa.  347 ;  Somerset 
Mut.  F.  Ins.  Co.  V.  Usaw,  112  Pa.  80.  Therefore  we  cannot 
sustain  the  defendant's  third  assignment  of  error.  But  if  a 
jury  should  find  that  at  the  time  the  application  was  made 
and  the  policy  was  issued  to  the  plaintiff  and  went  into  force 
it  was  not  a  dwelling  house  at  all  but  was  a  feed  store,  was  not 
the  defendant  entitled  to  an  instruotion  that  there  was  a  breach 
of  warranty  ?  The  policy  provides :  "  If  an  application,  survey, 
plan  or  description  of  property  be  referred  to  in  the  policy  it 
shall  be  a  part  of  this  contract  and  a  warranty  by  the  insured." 
Under  this  clause  it  would  seem  difficult  to  avoid  tiie  conclu- 
sion that  the  description  of  the  building  was  a  warranty  that  it 
was  a  dwelling  which  would  bind  the  plaintiff,  if  Hughes  was 
his  agent,  and  made  representations  to  the  company's  agent 
upon  the  faith  of  which  the  building  was  so  described. 

The  first  and  second  assignments  of  error  are  sustained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


Peter  Burr  v.  Simon  Mazer,  Appellant. 

Mechanics^  Hens — Abandonment  by  contrctdor  as  affecting  subcontractor, 

A  contractor  having  defaulted  and  the  building  being  completed  by 

another  contractor  such  abandonment,  after  a  subcontractor  has  completed 

the  work  he  undertook  to  do,  cannot  extinguish  the  latter^s  right  to  file  a 

lien  which  had  already  accrued. 

Statute  of  frauds — Collateral  and  original  undertakings, 

A  promise  will  not  be  held  a  collateral,  as  distinguished  from  an  original 
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undertaking,  which  must  be  put  in  writing  to  be  binding,  where,  upon  the 
whole  transaction,  the  fair  inference  is  that  the  leading  object  or  purpose 
and  the  effect  of  the  transaction  was  the  purchase  or  acquisition  by  the 
promisor  from  the  promisee  of  some  propert}%  lien  or  benefit  which  he 
did  not  before  possess,  but  which  would  enure  to  him  by  reason  of  his 
promise  so  that  the  debt  for  which  he  is  liable  may  fairly  be  deemed  to 
be  a  debt  of  his  own  contracted  in  such  purchase  or  acquisition. 

Statute  of  frauds — Waiver  of  lien  on  verbal  promise. 

A  promise  in  form  to  pay  or  answer  for  the  debt  of  another  which  is 
accepted  by  the  promisee  in  lieu  of  his  claim  against  the  original  debtor 
BO  that  the  latter  is  extinguished  is  not  within  the  statute. 

A  contractor  waived  his  lien  against  a  church  building  on  a  promise 
made  by  a  trustee  of  the  church  in  the  following  language :  **  For  God> 
sake  don't  shame  me  and  our  church,  I  will  pay  if  you  don't  lien.''  ffeld^ 
not  to  be  within  the  statute. 

Argued  April  7, 1896.  Appeal,  No.  61,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
March  T.,  1896,  No.  258,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willabd,  Wicksam,  Beaveb,  Keedeb,  Oelady 
and  Smith,  J  J.    Affirmed. 

Appeal  by  defendant  from  judgment  of  alderman  in  favor  of 
plaintiff. 

It  appeared  from  the  evidence  that  on  April  15, 1893,  the 
congpregation  Agudis  Hachim,  a  corporation  of  the  first  class, 
located  at  Pittsburg,  entered  into  a  written  contract  with  Wil- 
liam Thomas  to  erect  and  build  a  synagogue  in  said  city  for 
the  price  or  sum  of  $11,000,  J1,000  of  which  was  to  be  paid 
when  the  excavation  for  the  foundation  was  completed.  The 
contract  was  executed  under  the  seal  of  the  corporation  and 
effected  through  Simon  Mazer,  the  defendant  in  this  case,  and 
others,  its  trustees. 

Thomas  sublet  the  excavation  of  the  foundation  to  Peter 
Burr,  the  plaintiff  in  this  case.  As  soon  as  the  excavation  was 
done  Thomas  went  to  the  trustees  and  obtained  their  note  for 
$1,000,  which  he  had  discounted,  pocketed  the  proceeds,  aban- 
doned the  work  and  refused  to  pay  Burr  for  excavating  the 
foundation.  After  Burr  completed  the  excavation  he  presented 
his  bill  to  Thomas  who  refused  to  pay  him.  He  then  presented 
his  bill  to  the  trustees  of  the  church  and  claimed  that  the  de- 
fendants then  promised  that  they  would  pay  him.    The  church 
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was  subsequently  finished  by  another  contractor.  Just  before 
plaintifPs  right  to  lien  the  church  property  would  have  been 
lost  it  was  alleged  that  defendant  promised  to  pay  him  person- 
ally if  he  forbore  filing  his  lien ;  that  as  a  consequence  he  did 
not  file  the  lien. 

The  defendant  asked  for  binding  instructions  which  were  re- 
fused. [3] 

CoLLiEB,  J.,  charged  the  jury  as  follows : 

This  case  turns  altogether  upon  the  evidence  as  you  may  find 
it  to  exist  The  plaintiff  says  he  was  employed  by  the  con- 
tractor to  do  some  excavating — the  work  that  you  heard  about 
in  the  testimony,  and  the  amount  will  be  given  to  you  by  tlie 
counsel  for  plaintiff  in  his  statement.  He  alleges  that  after  he 
had  done  the  work,  not  being  able  to  get  anything  from  the  con- 
tractor, he  mentioned  the  matter  to  the  defendant,  Mr.  Mazer, 
who  it  seems  was  one  of  the  trustees  of  the  church  and  the  man 
who  oversaw  and  managed  matters  about  the  building  for  this 
congregation,  and  who  knew  that  the  plaintiff  had  done  this 
work.  The  plaintiff  alleges  that  the  defendant  promised  to  pay 
him  for  his  work.  Now  that,  by  itself,  wouldn't  amount  to  any- 
thing. That  promise  to  pay  the  debt  of  another  would  be  in- 
valid unless  it  was  in  writing,  but  he  alleges  that  that  kept  up 
for  some  time ;  that  a  week  before  the  time  expired  in  which  he 
could  file  a  lien,  and  which  would  have  held  the  property  and 
got  him  his  money,  he  again  went  to  the  defendant  and  told  him 
that  he  must  have  his  money  and  that  if  he  didn't  get  it  he 
would  file  a  lien  against  the  building.  He  alleges  that  the 
defendant's  answer  was,  "  For  God's  sake,  don't  do  that ;  I'll 
pay  you,"  and  that,  relying  upon  that  promise  he  didn't  file  his 
lien,  and  his  remedy  against  the  church  is  forever  gone.  He 
alleges  that  upon  the  strength  of  that  promise  he  didn't  file  his 
lien.  Now  the  question  arises  whether,  under  such  circum- 
sUmces,  the  law  will  hold  the  defendant  liable  personally,  and 
I  say  to  you  that  if  you  believe  those  are  the  facts,  it  would 
make  the  defendant  liable.  [1] 

Now  the  defendant's  side  is  this :  That  he  never  made  any 
promises  at  all  that  he  would  pay  it,  but  anything  he  did 
say  was  on  behalf  of  the  church ;  that  he  didn't  promise  these 
things  at  all.    Now,  if  you  find  that  the  defendant's  story  is 
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correct,  that  he  didn't  make  any  of  these  promises,  or  what  he 
was  talking  about  was  understood  by  the  plaintiff  to  belong  to 
the  matters  of  the  church,  then  the  plaintiff  could  not  recover ; 
but  if  you  find  that  it  is  as  the  plaintiff  states,  that  he  acted  on 
it,  that  he  lost  his  lien  through  it  and  that  the  defendant  didn't 
say  it  was  on  behalf  of  the  church,  he  would  be  individually 
liable  and  your  verdict  should  be  for  the  plaintiff.  If  you  be- 
lieve the  defendant's  story  to  be  correct,  it  should  be  for  the 
defendant.  [2] 

Verdict  and  judgment  for  plaintiff  for  $230.50.  Defendant 
appealed. 

Errors  assigned  were,  (1, 2)  to  portions  of  the  judge's  charge, 
reciting  same ;  (3)  refusal  of  binding  instructions  for  defend- 
ant 

lams  ^  Brock  for  appellant. 

A.  F.  Burgwin  and  George  C.  Burgwin^  for  appellee. 

Opinios^by  RiGB,  P.  J.,  October  12, 1896  : 

At  the  time  the  promise  was  made  the  plaintiff  had  a  valid 
lien  upon  the  church  property  which  he  could  have  enforced 
by  filing  his  claim  within  the  time  prescribed  by  statute  and 
proceeding  thereon  by  sci.  fa.  This  proposition  is  questioned 
upon  the  gmund  that  where  a  contractor  for  the  erection  of  a 
building  abandons  the  contract  before  completion  and  the  erec- 
tion of  the  building  is  completed  under  another  contractor  the 
subcontractor  loses  his  right  to  file  a  lien.  But  we  are  unable 
to  agree  to  this.  Treating  the  contractor  as  the  owner's  agent 
for  the  time  being,  as  in  a  sense  he  is,  his  abandonment  of  the 
contract  after  the  subcontractor  has  completed  the  work  he 
undertook  to  do,  cannot  extinguish  the  latter's  right  to  file  a 
lien  which  had  already  accrued.  If  the  building  had  not  been 
completed,  a  different  question  would  be  presented. 

In  a  sense  therefore  the  church  property  was  the  plaintiff's 
debtor.  The  verdict  of  the  jury  establishes  the  fact  that  he  was 
induced  by  the  defendant  to  forego  his  right  to  file  a  lien — to 
give  up  his  claim  on  the  property — upon  the  defendant's  dis- 
tinct promise  to  pay  the  debt     The  defendant  was  a  member 
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and  trustee  of  the  church  and  had  had  charge  of  the  erection 
of  the  building.  Furthermore  his  expressed  motive  for  desiiv 
ing  the  plaintiff  to  forbear  filing  a  lien  was  to  save  himself 
from  shame.  His  language  was :  '^  For  God's  sake  don't  shame 
me  and  our  church,  I  will  pay  you  if  you  don't  lien."  The 
plaintiff  then  and  there  agreed  not  to  file  a  lien.  His  testimony 
is :  "  So  I  promised  I  wouldn't  and  he  said  he  would  truly  pay 
me. 

The  question  is,  whether  the  defendant's  promise  not  being 
in  writing  was  void  under  the  statute  of  frauds. 

A  promise  in  form  to  pay  or  answer  for  the  debt  of  another 
which  is  accepted  by  the  promisee  in  lieu  of  his  claim  against 
the  original  debtor  so  that  the  latter  is  extinguished  is  not 
within  the  statute. 

In  Maule  v.  Bucknell,  60  Pa.  39,  Judge  Stbong  in  recogni- 
tion of  this  principle  said :  "  It  is  undoubtedly  true  that  a  prom- 
ise to  answer  for  the  debt  or  default  of  another  is  not  withip 
the  statute  unless  it  be  collateral  to  a  continued  liability  of  the 
original  debtor.  If  it  be  a  substitute,  an  arrangement  by  which 
tlie  debt  of  the  other  is  extinguished,  as  where  the  creditor 
gives  up  his  claim  on  his  original  debtor  and  accepts  the  new 
promise  in  lieu  thereof  it  need  not  be  in  writing."  This  lan- 
guage was  quoted  with  approval  in  Nugent  v.  Wolfe,  111  Pa. 
471-480,  and  in  Doughertjr  v.  Bash,  167  Pa.  429,  434,  and  the 
doctrine  is  generally  conceded  to  be  correct:  De  Colyer  on  Guar^ 
antees,  ♦SS ;  1  Reed  on  Stat,  of  Frauds,  106 ;  Baylies  on  Guar- 
antees, 74 ;  Wood  v.  Corcoran,  1  Allen  (Mass.),  405 ;  Watson 
V.  Jacoby,  29  Vt.  160 ;  Cowenhoven  v.  Howell,  36  N.  J.  L.  323; 
Goodman  v.  Chase,  1  B.  &  Aid.  297 ;  Fitzgerald  v.  Dresser,  7 
C.  B.  N.  S.  374 ;  Kelsey  v.  Hibbs,  13  Oh.  (N.  S.)  846 ;  Butcher 
V.  Stewart,  11  M.  &  W.  857 ;  Meriden  Brit.  Co.  v.  Zingsen,  48 
N.Y.247;  Mulcrone  v.  Am.LumberCo.,55Mich.622;  Thorn- 
ton V.  Guise,  73  Ala.  321. 

If,  therefore,  the  only  persons  concerned  in  this  transaction 
were  the  plaintiff,  the  defendant  and  the  owner  of  the  building, 
there  would  be  no  difficulty  in  holding  that  the  promise  was 
valid  and  binding. 

But  as  the  phuntiff  was  a  subcontractor  and  as  the  personal 
liability  of  the  contractor  remains,  it  is  argued  that  the  promise 
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was  a  collateral,  and  not  an  original  undertaking  and  therefore 
should  have  been  put  in  writing  to  be  binding. 

The  fact  that  the  original  debtor  is  not  discharged  from  lia- 
bility is  not  conclusive  of  the  question.  One  instance  is  where 
there  is  a  transfer  of  a  fund  to  the  promisor  for  the  payment 
of  the  debt,  or  where  property  charged  with  the  payment  of  the 
debt  is  transferred  to  him  on  his  promise  to  the  vendor  to  pay 
the  debt :  Townsend  v.  Long,  77  Pa.  143 ;  Mauie  v.  Bucknell, 
50  Pa.  89 ;  Dock  v.  Boyd,  98  Pa.  92 ;  Justice  v.  Tallraan,  86 
Pa.  147  ;  Arnold  v.  Stedman,  46  Pa.  186 ;  Fehlinger  v.  Wood, 
184  Pa.  617.  Another  instance  is  where  the  leading  object  of 
the  promisor  is  to  subserve  some  interest  or  purpose  of  his  own : 
Nugent  V.  Wolfe,  111  Pa.  471-480 ;  Elkin  v.  Timlin,  161  Pa- 
491 ;  Arnold  v.  Stedman,  46  Pa.  186.  In  both  of  these  classes 
of  cases,  it  is  held  that  the  promise  is  not  within  the  statute 
notwithstanding  the  effect  is  to  pay  or  discharge  the  debt  of 
another.  The  rule  as  to  cases  of  the  latter  class  has  been  stated 
in  various  wajrs,  but  this  statement  thereof  is  both  clear  and 
comprehensive,  and  is  in  harmony  with  the  best  considered 
cases.  The  promise  is  said  not  to  be  within  the  statute,  "  where 
upon  the  whole  transaction,  the  fair  inference  is  that  the  leading 
object  or  purpose  and  the  effect  of  the  trandltction  was  the  pur- 
chase or  acquisition  by  the  promisor  from  the  promisee  of  some 
property,  lien,  or  benefit  which  he  did  not  before  possess  but 
which  would  enure  to  him  by  reason  of  his  promise  so  that  the 
debt  for  which  he  is  liable  may  fairly  be  deemed  to  be  a  debt  of 
his  own  contracted  in  such  purchase  or  acquisition :  "  Ames  y. 
Poster,  106  Mass.  402.  But  giining  up  a  lien  where  a  personal 
liability  remains  and  where  the  defendant  had  no  interest  in 
the  matter  will  not  take  the  case  out  of  the  statute.  The  con- 
sideration must  so  move  to  the  promisor  as  to  make  the  trans- 
action a  matter  of  personal  concern  to  him :  Coweiihoven  v. 
Howell,  36  N.  J.  L.  823. 

It  is  argued  that  the  mere  interest  of  the  defendant  as  a 
member  and  trustee  of  the  church  corporation  was  not  such  as, 
of  itself,  would  take  his  oral  promise  to  pay  a  debt  of  the  church 
out  of  the  statute.  But  in  addition  to  that  there  was  evidence 
that  he  had  principal  charge  of  the  erection  of  the  building*  and 
that  a  part  of  the  plaintiff's  claim  was  for  extra  work  ordered 
by  him.     Furthermore,  on  June  8d  he  had  written  to  the  plain- 
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tiff  as  follows  :  ^^  Please  call  to  see  me  at  once.  I  want  tp  pay 
you  for  your  work  done  on  our  church."  He  did  not  pay,  and 
when  the  plaintiff,  wearied  with  being  put  off,  threatened  to 
file  a  lien,  he  made  the  promise  in  question.  Just  how  he 
would  be  put  to  shame  is  left  to  inference,  and  perhaps  even 
surmise,  but  that  he  believed  he  would  be  and  that  his  desire  to 
avoid  it  was  one  of  his  motives  in  making  the  promise  is  evident 
from  his  own  declaration.  It  is  held  in  the  application  of  the 
"  funds  "  rule  that  where  one  promises  to  pay  a  debt  for  which 
he  is  not  legally  liable,  declaring  that  the  debtor  had  placed 
funds  in  his  hands  to  pay  it  and  in  consideration  of  the  promise 
the  plaintiff  forbears  to  bring  suit,  the  fact  that  he  had  received 
a  fund  for  the  purpose  may  be  inferred  from  his  declaration 
alone :  Hilton  v.  Dinsmore,  21  Me.  413 ;  Busbee  v.  Allen,  31 
Vt.  634.  Where  the  defendant  Robinson  having  had  an  attach- 
ment by  other  parties  issued  against  him  and  having  been  un- 
willing to  fully  answer  interrogatories  promised  the  plaintiff 
Gillman,  who  was  about  to  issue  an  attachment,  to  pay  the  debt, 
which  was  the  subject  of  the  attachment,  the  court  held  that 
the  statute  did  not  apply.  The  benefit  to  be  derived  from  Gill- 
man's  omission  to  sue  was  wholly  Robinson's.  "  The  promise 
to  pay  was  an  admission  or  might  be  regarded  as  an  admission 
by  the  jury,  that  he  had  property  for  which  he  might  be  charged 
to  the  amount  of  these  notes  : "  Gillman  v.  Robinson,  43  N.  H. 
491.  Where  at  the  time  of  making  the  promise  the  defendant 
said  that  he  had  money  or  other  property  of  the  debtor's  in  his 
hands  and  he  would  sell  it  and  pay  the  plaintiffs,  it  was  held  in  an 
action  against  him,  that  even  in  the  absence  of  evidence  that  he 
had  such  property  of  the  debtor's  "  he  would  have  been  estopped 
by  his  own  declarations,  upon  the  faith  of  which  his  verbal 
promise  to  pay  the  debt  was  accepted : "  Dock  v.  Boyd,  93  Pa. 
92.  Suppose  that  the  defendant  had  said  to  the  plaintiff,  as  in 
effect  he  did  say :  "  If  you  should  file  a  lien  against  the  church 
it  will  put  me  to  shame  and  if  you  will  save  me  therefrom  by 
not  filing  a  lien  I  will  pay  the  claim,"  might  it  not  be  fairly 
inferred  from  the  whole  transaction,  including  the  defendant's 
declarations  and  the  other  circumstances  to  which  I  have  alluded, 
that  it  was  a  matter  of  personal  concern  and  that  the  leading 
object  and  the  effect  of  the  transaction  was  to  subserve  some 
interest  or  purpose  of  his  own.    When  it  is  considered  further 


Digitized  by  VjOOQ  IC 


BURR  V.  MAZER,  AppeUant  4W 

1896.]  Opinion  of  the  Court. 

tliat  by  the  plaintiff's  acceptance  of  the  defendant's  offer  all 
liability  of  the  church  corporation  and  of  its  property  was  extin- 
guished and  the  personal  liability  of  the  defendant  was  substi- 
tuted tlierefor,  we  think  it  safe  to  say  that  the  transaction  was 
not  within  the  statute. 
Judgment  affirmed. 


Maria  McClements,  Susan  Smith,  Lucinda  Smith,  Sarah 
J.  McCaffrey,  Frank  McCaffrey  and  John  A.  Scott, 
Guardian  ad  litem  of  Sarah  Efl&e  McCaffrey,  Minor 
Child  of  Basil  McCaffrey,  deceased,  and  Philip  Mc- 
Caffrey, Heirs  of  Bernard  McCaffrey,  deceased.  Ap- 
pellants, V.  Michael  Downey. 

Ejectment— Tax  title — Unseated  land — Improvements  by  intruders. 

A  tract  of  unseated  land  may  be  sevei'ed  by  an  intmder  or  by  operation 
of  law,  and  when  its  entirety  is  once  destroyed,  a  part  may  be  seated  and 
a  part  unseated,  but  the  intention  of  an  intruder  will  not  destroy  its  en- 
tirety unless  that  intention  is  evidenced  by  an  open  and  notorious  act,  such 
:i8  marking  the  extent  of  his  claim  upon  the  ground,  thereby  indicating  to 
the  owner  and  to  the  public  how  far  his  possession  extends. 

It  is  not  enough  that  the  settler^s  claim  as  to  acreage  is  defined  in  the 
absence  of  a  demarcation  of  boundaries  by  a  survey,  or  by  marks  on  the 
ground  or  by  fences  built  or  in  some  other  visible  and  notorious  way ; 
failing  such  evidence  of  demarcation  the  improvement  has  the  effect  of 
seating  the  whole  tract  and  a  subsequent  sale  of  a  poilion  of  the  tract,  for 
taxes,  as  unseated  land  is  void. 

Tax  sale — Unseated  land — Evidence, 

Where  the  severance  of  an  intruder's  settlement  has  been  effected  by 
deed  thereafter  the  residue  of  the  tract  might  be  assessed  and  sold  as  un- 
seated land  and,  when  the  case  turns  on  whether  in  fact  it  was  unseated 
evidence  that  at  the  time  of  bringing  suit  (1880)  it  was  all  woodland,  and 
from  the  appearance  and  character  of  the  land,  it  had  never  been  cleared, 
while  it  might  not  conclusively  prove  that  it  was  unseated  at  the  time  of 
the  imposition  of  taxes  (1856)  for  which  sale  was  made,  yet  it  would 
have  a  tendenoy  in  that  direction,  and  would  be  proper  for  the  jury's  con- 
sideration. 

Tax  title — Unseated  land^Identificaiion— Evidence. 

In  a  question  whether  the  land  assessed  and  sold  is  the  land  in  contro- 
versy, the  burden  of  proof  is  upon  the  plaintiff,  and  a  jury  has  no  more 
right  to  infer  the  fact  than  the  couit. 
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An  assessment,  however,  is  not  required  to  contain  in  itself  all  the  cir- 
cumstances which  are  necessary  and  sufficient  to  identify  the  land  without 
recourse  to  other  evidence.  It  must  be  a  "  source  of  identification:'^  It 
must  "lead  to  identification.^^  Where  circumstances,  relied  on  to  show 
the  association,  of  the  name  given  in  the  assessment,  with  the  land  claimed, 
rest  in  parol,  as  they  must  in  many  cases,  the  question  of  identification 
must  necessarily  be  submitted  to  the  jury. 

Tax  tUle-^  Surplus  bond— When  same  must  be  given — Evidence, 

Where  land  is  sold  as  unseated  land  for  county,  state,  school  and  road 
taxes,  and  plaintiff'  proves  the  state  and  county  taxes  regularly  levied  and 
assessed  and  the  school  and  road  taxes  regularly  returned  to  the  com- 
missioners as  unpaid,  and  when  under  the  statutes  then  in  foi*ce  the  county 
commissioners  were  empowered,  and  it  was  their  duty  to  enforce  collec- 
tion of  the  latter  taxes  in  the  same  manner  as  county  taxes  and  this  was 
done,  it  was  en*or,  upon  this  statement  of  facts,  for  the  court  to  rule  that 
there  was  no  evidence  of  the  assessment  of  the  road  and  school  taxes  and 
that  therefore  the  sale  was  void  because  the  purchaser  did  not  give  a  bond 
for  the  surplus  over  and  above  the  county  and  state  taxes. 

By  such  ruling  the  court  failed  to  give  due  effect  to  the  curative  pm- 
visions  of  the  act  of  March  14,  1815,  6  Sm.  L.  300,  and  the  act  of  April  12, 
1842,  P.  L.  266,  relative  to  the  i*ecords  of  the  county  commissioners  as 
evidence  of  an  assessment. 

In  the  present  case,  therefore,  there  was  apparently  no  surplus  and  tlie 
omission  to  give  a  surplus  bond  even  if  that  is  to  be  presumed  would  not 
render  the  deed  void. 

Argued  May  5,  1896.  Appeal,  No.  62,  April  T.,  1896,  by 
plaintiffs,  from  judgment  of  C.  P.,  Indiana  Co.,  March  T.,  1880, 
No.  71,  on  verdict  for  defendant.  Ref ore  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaveb,  Reeder,  Orlady  and  Smith,  JJ.  Re- 
versed. 

Ejectment  for  tract  of  land  sold  for  taxes  as  unseated  land. 
Before  Greer,  P.  J.,  of  the  17th  judicial  district,  specially 
presiding. 

The  facts  sufficiently  appear  in  the  charge  of  the  court,  which 
is  as  follows : 

The  plaintiffs  in  this  case,  on  the  26th  day  of  January,  1880, 
brought  this  action  of  ejectment  to  recover  the  possession  of 
one  hundred  and  fifteen  acres  of  land,  more  or  less,  situate  in 
Pine  township,  Indiana  county.  The  writ  describes  the  land, 
giving  its  boundaries,  etc.  The  plaintiffs  seek  to  recover  this 
land  upon  two  treasurers'  deeds ;  one  made  in  June,  1852,  and 
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one  made  in  June,  1856,  by  the  respective  treasurers  of  Indiana 
county. 

The  law  in  regard  to  taxes  is  this :  Where  taxes  are  properly 
assessed  against  land  and  where  the  record  in  regard  to  their 
assessment  and  to  the  regularity  of  the  proceedings  after  the  as-> 
sessment  is  in  the  right  shape,  the  land  may  be  sold  for  the 
taxes-  and  the  purchaser  takes  a  good  title.  The  owner  of  the 
land  has  two  years  to  redeem  the  property.  If  not  redeemed 
in  that  time  the  purchaser  can  claim  and  hold  the  land  as  his 
own— a  good  deed.  This  being  a  title  provided  fully  by  a 
statute  of  our  state,  the  statute  must  be  strictly  followed ;  and 
if  it  is  not  strictly  followed  the  purchaser  at  tJie  treasurer's  sale 
takes  no  title  to  the  land.  That  is  one  of  the  reasons,  gentie- 
men,  that  we  have  had  so  much  trouble  and  spent  so  much  time 
in  reaching  the  present  conclusion. 

Now  thia  writ  of  ejectment  says  that  this  land  was  surveyed 
on  the  warrant  granted  to  John  Bousman,  and  to  support  this 
claim  the  plaintiffs  offer  in  evidence  a  connected  draft  from  the 
office  of  the  secretary  of  internal  affairs  at  Han-isburg,  show- 
ing the  John  Bousman  tract  of  land,  which  is  bounded  on  the 
north  by  the  John  Myers  tract,  on  the  east  by  John  Hays,  on 
the  south  by  John  Burkholder,  and  on  the  west  by  John  Mus- 
ser.  The  survey  shows  four  hundred  and  five  acres  and  one 
hundred  and  five  perches  in  the  tract.  The  warrant  was  dated 
May  8,  1798.  It  was  sui-veyed  November  22,  1794.  I  am 
not  sure  that  it  is  in  evidence,  but  I  believe  it  is  admitted,  at 
least,  that  this  property  was  owned  by  the  Fishers.  The  plain- 
tiffs, to  sustain  their  title,  offer  in  evidence  the  assessment  of 
taxes  in  the  years  1853  and  1854  for  unseated  land,  assessed 
in  the  name  of  John  Bowman,  to  show  that  the  county  tax  was 
$1.60  and  the  state  tax  $1.20,  making  $2.80,  one  year,  and  the 
same  amount  for  the  following  year;  the  amount  due  for 
these  two  years  being  $7.60,  county  and  state  tax.  This  prop- 
erty was  returned  in  the  name  of  John  Bowman  and  it  was  sold 
in  the  name  of  John  Bowman,  and  the  deed  was  made  in  which 
it  was  treated  as  the  John  Bowman  tiuct.  The  deed  was 
acknowledged  in  court. 

[There  was  no  surplus  bond  filed.  The  law  requires  that 
wherever  the  deed  shows  that  the  purchase  money  was  paid, 
either  in  the  body  of  the  deed  or  by  receipt  to  the  deed,  a  sur-. 
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plus  bond  must  be  filed ;  that  is,  a  bond  must  be  put  on  file  to 
pay  the  money  over  to  the  owner  of  the  land,  the  money  over 
and  above  the  amount  of  the  taxes.  The  sale  of  this  property 
at  that  time  was  for  $30.60 ;  therefore,  it  was  in  excess  of  die 
amount  of  taxes  due  and  owing  that  were  regularly  assessed. 
There  was  some  proof  as  to  some  road  tax  and,  we  believe,  school 
tax,  but  the  plaintiff  in  this  case  failed  to  show  that  this  road 
tax  and  school  tax  were  regularly  assessed.  Consequently  w<^ 
treat  them  as  not  assessed  and  therefore  not  before  the  treas- 
urer nor  before  the  commissioners ;  and  the  only  amount  that 
was  owing  at  the  time  regularly  assessed,  if  regularly  as- 
sessed, was  |f7.60,  and  whatever  the  costs  of  sale  would  amount 
to.  This  sale  for  $30.60  was  in  excess  of  this  amount,  and 
the  deed  showing  on  its  face  that  the  money  was  paid  to  the 
treasurer,  and  also  a  receipt  attached  to  the  deed  showing 
that  the  treasurer  had  received  the  money.  It  therefore  be- 
came the  duty  of  the  party  in  this  case  to  file  a  surplus  bond 
as  required  by  the  act  of  assembly.  That  not  being  done, 
the  court  ruled  out  the  deed  and  decided  that  it  was  not  be- 
fore you.]  [1]  So  you  have  not  before  you  the  deed  made 
in  1856,  the  court,  for  these  reasons,  having  taken  it  away  from 
your  consideration. 

Then  the  plaintiffs  claim  upon  another  deed,  made  when 
James  Hood  was  treasurer  of  this  county  in  1862.  They  offer 
in  evidence  the  property  as  assessed  to  John  Bowman  for  the 
years  1850  and  1851,  and  follow  that  up  with  the  return  and 
sale  of  the  property  by  James  Hood  to  Mr.  James  Mitchell. 
Tiiey  follow  that  up  and  show  that  Mr.  Mitchell  assigned  his 
interest  in  that  to  Dr.  St.  Clair,  or  at  least  Dr.  St.  Clair  became 
the  owner  of  that  deed ;  and  Dr.  St.  Clair  conveyed  that  land 
by  deed  in  evidence  here  to  Bernard  McCaffrey,  the  father  and 
person  under  whom  these  plaintiffs  are  claiming.  Now,  gentle- 
men, if  that  was  all  regular  and  right,  these  plaintiffs  would 
have  a  good  deed  so  far  to  this  land,  if  nothing  else  were 
shown  on  the  other  side. 

This  land  was  sold  as  unseated  land,  and  it  was  entered  on 
the  records  here  as  unseated  land.  It  was  sold  as  the  John 
Bowman  tract.  It  was  assessed  in  Greene  township,  and  sold 
and  described  as  lying  and  being  in  Greene  township.  In  fact 
it  was  in  Pine  township.     Pine  township  was  taken  off  Greene 
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township  in  1849^  and  perhaps  by  some  mistake  or  oversight  it 
was  carried  on  in  the  township  of  Greene.  And  so  far  as  this 
particular  tract  itself  was  concerned  we  have  no  evidence  that 
it  was  ever  assessed  in  Pine  township.  We  do  not  say  that  it 
was  or  was  not,  but  we  have  no  evidence  as  to  that.  The  law 
provides  that  a  treasurer's  sale  may  be  made  in  some  other  name 
than  the  one  in  whom  it  is  warranted  or  claimed.  It  may  be 
claimed  or  owned  by  one  man,  and  it  may  be  assessed  in  the 
name  of  another  man,  and  it  may  be  sold  and  a  good  title  may 
be  made,  but  the  plaintiff  must  show  some  marks  of  identifica- 
tion. The  burden  of  proof  is  on  the  plaintiff  to  show  that  it  is 
the  land  of  the  owner.  There  must  be  some  circumstances, 
there  must  be  some  identification^  there  must  be  some  connec- 
tion between  the  two  names  that  will  bring  notice  home  to  the 
man  owning  the  land,  something  to  notify  him  that  it  is  his 
land  that  is  being  sold.  For  instance,  if  one  of  you,  gentlemen, 
owned  the  farm  that  was  in  possession  of  your  father  during  his 
lifetime,  his  name  being  John  and  your  name  James,  and  the 
farm  sold  in  the  name  of  John,  and  you  knew  it  was  being  sold 
in  that  name,  you  would  have  knowledge  that  that  was  your 
farm,  or  at  least  there  was  enough  there  to  put  you  on  notice 
that  that  was  the  farm  you  had,  and  it  would  be  your  duty  to 
go  and  examine  the  matter.  There  would  be  connection  enough, 
circumstances  enough,  surroundings  enough  there  to  put  you 
on  your  notice  to  go  and  inquire  and  examine  into  it.  But 
suppose  it  was  sold  in  the  name  of  Peter  Smith,  a  man  that  you 
perhaps  had  never  heard  of.  It  would  not  give  you  notice 
that  it  was  your  farm  and  you  would  not  know  it,  and  therefore 
your  title  would  not  be  taken  from  you, — cannot  be  taken  from 
you  until  you  have  some  notice  that  it  is  your  land  that  is  being 
sold. 

[Now,  we  say  to  you,  gentlemen,  that  so  far  as  the  assess- 
ment here  is  concerned,  this  land  being  assessed  in  the  name  of 
Bowman,  there  is  no  proof  of  any  identification,  any  connection 
between  this  land  of  Bowman  and  die  land  of  Bousman  that 
would  give  notice  to  tlie  owners  of  the  land  that  it  was  their 
laud  that  was  being  sold ;  and  for  that  reason  we  say  to  you 
that  the  sale  was  bad,  and  that  the  verdict  must  be  for  the 
defend£Uit.]  [2] 

The  role  of  law  is  that  a  plaintiff,  in  an  action  of  ejectment, 
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must  recover  on  the  strength  of  his  own  title.  You  may  be  in 
possession  of  land  that  you  do  not  own,  but  I  can't  put  you  out ; 
no  other  man  in  the  county  can  put  you  out.  There  is  only 
one  man  can  put  you  out  and  that  is  the  man  that  shows  he  has 
a  title  for  that  land.  The  man  in  possession  holds  until  another 
man  comes  and  shows  that  he  is  the  owner  of  the  land.  No 
man  in  the  world  can  put  you  out,  only  the  real  owner,  and  that 
only  when  he  has  proved  his  title.  Now,  gentlemen,  we  say  to 
you  that  under  these  facts  and  under  the  law  in  this  case  the 
verdict  must  be  for  the  defendant. 

We  are  going  to  ask  you  to  do  another  thing,  to  pass  upon 
a  question  and  render  a  special  verdict  that  may  save  trouble, 
perhaps,  hereafter,  should  the  court  not  be  right  in  this.  We 
think  we  are  right,  but  the  court  is  not  always  right.  If  it 
were,  we  would  not  need  a  Supreme  Court  or  a  Superior  Court. 
We  want  you  to  find  as  a  fact  whether  or  not  Michael  Doyle 
lived  on  this  four  himdred  and  five  acres  of  land. 

[If  Michael  Doyle  lived  on  it,  had  it  cleared,  had  a  house  and 
bam  there  and  was  cultivating  the  land,  it  then  would  not  be 
unseated  land.  It  would  be  seated  land,  and  this  sale  would 
not  cany  the  title.  The  law  is  just  like  this,  where  a  map  goes 
upon  a  part  of  an  unseated  tract  of  land,  clears,  builds  a  house 
and  lives  on  it,  the  whole  of  the  tract  becomes  seated  land ;  it 
is  all  seated.  The  law  presumes  that  he  has  possession  of  all 
of  it.  But  if  he  goes  upon  part  of  it  and  has  lines  and  marks 
designating  to  where  his  lines  run,  where  he  claims  to,  then 
that  part  only  becomes  seated  of  which  he  has  possession. 
Unless  there  were  lines  run,  marks  upon  the  ground,  something 
there  to  designate  where  Michael  Doyle  claimed  and  worked  to, 
then  the  law  presumes  that  he  was  in  the  possession  of  all  of 
it;  the  whole  tract  became  seated  and  the  land  could  not  be 
sold  as  unseated  land.  It  makes  no  difference  in  this  case 
whether  there  was  personal  property  enough  on  this  to  pay  the 
taxes ;  it  would  not  make  a  bit  of  difference ;  the  character  of 
the  land  is  changed.  Now,  if  you  believe  from  the  proof  in 
this  case  that  Michael  Doyle  lived  on  part  of  this  lapd,  if  you 
1)elieve  he  had  a  house  there  and  a  bam  there  in  the  years  1848, 
1849, 1860  and  1861,  if  you  believe  he  was  there  these  years 
living  on  that  ground,  farming  the  part  he  had  cleared  and  hav- 
ing a  house  and  bam  there,  and  that  there  was  no  line  cutting 
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off  any  particular  part  of  it  to  him,  then  the  whole  tract  was 
seated.  It  would  be  unseated  if  you  believe  there  was  a  line 
there,  marks  on  the  ground,  but  I  don't  know  where  you  will 
get  the  proof  for  it.  It  is  the  duty  of  the  plaintiff  to  show  it 
if  there  was  a  line  there  and  where  it  was ;  to  show  you  that 
there  were  lines  designated  by  marks  on  the  ground  so  that  the 
Hart  that  he  claimed  could  be  known  and  ascertained  with  cer- 
tainty.] [3] 

Your  duty  here,  gentlemen,  is  to  render  a  verdict  in  favor 
of  the  defendant,  and  to  find,  further,  a  special  verdict  as  to 
whether  or  not  Michael  Doyle  was  in  possession  of  this  land. 
We  do  not  mean  the  land  in  dispute ;  we  mean  the  Bousman 
tract;  and  whether  or  not  there  were  any  lines  run  or  marked 
on  the  ground  so  that  the  same  could  be  known  and  ascer- 
tained with  certainty  prior  to  1852.  The  defendant  in  this  case 
put  in  evidence  a  deed  to  Michael  Doyle,  dated  in  September, 
1852.  Of  course  there  were  lines  run  at  that  time,  but  that  is 
after  the  date  of  the  sale,  that  is,  after  the  date  of  the  Hood 
deed  to  Mitchell.]    [4] 

Counsel  for  the  plaintiff  ask  us  to  pass  upon  this  point : 

The  court  is  requested  to  charge  the  jury  that  if  they  find 
that  Michael  Doyle  was  on  the  John  Bousman  tract  of  land  in 
1849  and  1850,  claiming  up  to  defined  lines,  embracing  ninety 
acres  or  thereabouts,  and  that  no  part  of  his  claim  en)braced 
the  land  in  dispute  or  the  residue  of  the  tract,  his  residence  on 
the  land  claimed  by  him  would  not  seat  that  part  of  the  tract 
not  claimed  by  him. 

We  aflBrm  that  point.    We  say  that  is  the  law. 

[Now,  gentlemen,  take  the  case  and  render  a  verdict  in  favor 
of  the  defendant,  and  find  a  special  verdict  as  to  whether  or  not 
Michael  Doyle  was  on  the  land  and  whether  or  not  there  were 
defined  lines  and  marks. 

By  Mr.  Banks :  Will  the  court  allow  us  to  send  out  the 
Doyle  deed? 

By  the  Court:  The  Michael  Doyle  deed  would  not  help  you 
to  come  to  a  conclusion  whether  there  was  any  line  there  or 
not  without  some  other  proof.  Of  course  there  is  a  line  thera 
after  the  date  of  that  deed ;  but  you  must  find  that  there  was 
a  line  drawn  there  before  1850  or  1851.]  [5] 

Same  day,  August  29,  1895,  in  open  court,  before  verdict 
Vol.  n— 29 
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rendered,  counsel  for  the  plaintiffs  except  to  the  charge  of  the 
court,  the  parts  to  be  hereafter  marked  in  brackets,  and  at  their 
request  a  bill  of  exceptions  is  accordingly  sealed  by  the  court 
Verdict  for  defendant.     Plaintiffs  appealed. 

Errorn  aaigned  were,  (1-5)  portions  of  the  judge's  charge, 
reciting  same ;  (6)  in  refusing  to  admit  the  testimony  proposed 
to  be  offered  by  the  plaintiffs,  which  proposition  and  ruling  of 
the  court  thereon  is  as  follows,  to  wit : 

Mr.  Banks :  I  now  propose  to  show  that  the  land  in  dispute 
was  regularly  assessed  for  county  and  state  taxes  in  the  name 
of  John  Bowman  for  the  years  1853, 1854  and  1855 ;  that  for 
the  same  years  there  was  a  return  of  the  land  for  road  tax, 
school  tax  and  p6or  tax,  for  taxes  unpaid.  The  assessment  of 
the  poor  tax,  road  tax  and  school  tax  cannot  be  shown,  but  we 
profKwe  to  show  the  return  of  the  taxes  by  the  collector ;  to  be 
followed  by  the  certificate  of  tlie  commissioners  to  the  treasurer 
authorizing  the  sale  of  this  land  for  the  payment  of  these  taxes. 
To  be  followed  by  showing  the  sale  and  the  deed  from  T.  M. 
McCandless,  treasurer,  to  James  Dixon ;  to  be  followed  by 
showing  the  deed  from  James  Dixon  to  Bernard  McCaffrey. 
Also  propose  to  follow  it  by  showing  that  the  John  Bousman 
tract  was  known  as  the  John  Bowman  tract.  We  further  pro- 
pose to  show  that  the  land  was  sold  for  the  tax  and  costs.  The 
offer  of  the  school,  poor  and  road  tax  is  to  show  that  there  was 
no  necessity  for  a  surplus  bond. 

By  the  Court :  It  being  admitted  by  the  plaintiffs  that  there 
was  no  assessment  of  school  tax  or  road  tax  made  by  the  school 
directors  or  supervisors  according  to  law  for  the  years  1853, 
1854  and  1855,  and  also  admitting  that  there  was  no  surplus 
bond  filed,  the  court  is  of  the  opinion  tliat  the  deed  is  not  reg- 
ular and  passes  no  title  to  the  purchaser ;  therefore,  the  deed 
was  ruled  out  on  this  account.  The  county  and  state  tax,  as 
shown  by  the  proof  of  the  plaintiff,  amounted  to  $8.00,  and  the 
sale  of  the  land  amounted  to  $30.60,  far  in  excess  of  the  amount 
of  the  county  and  state  tax.  Therefore  the  fact  that  road  and 
school  taxes  were  returned  not  properly  assessed  would  not 
release  the  filing  of  a  surplus  bond  as  requii-ed  by  the  act  of 
assembly. 

Mr.  Banks :  We  don't  admit  that  there  was  no  regular  \ 
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ment.  The  only  thing  we  said  was  we  couldn't  prove  it.  We 
want  to  offer  the  testimony  of  Thomas  Cresswell,  taken  in  the 
other  trial,  to  show  that  Pine  township  was  formerly  part  of 
Green. 

Mr.  Shoemaker :  We  will  admit,  for  the  purpose  of  this  case, 
that  Pine  township  was  formed  out  of  Green,  September  Ses- 
sions, 1849. 

Mr.  Hood :  October  6th,  1849,  they  held  their  first  election. 

Mr.  Banks :  The  admission  covers  it  all.  We  now  propose 
to  show  that  two  hundred  acres  of  land  were  regularly  assessed 
in  Green  township  in  the  name  of  John  Bowman  for  county 
taxes  for  the  year  1852,  with  the  sum  of  81.20,  and  for  the  year 

1853  with  the  sum  of  f  1.60,  and  for  the  year.  1854  with  the  sum 
of  $1.60 ;  also,  with  certain  taxes  assessed  and  imposed  by  the 
supei-visors  of  said  township  for  opening  and  repairing  public 
roads  and  highways,  to  wit :  For  the  year  1852  with  the  sum  of 
$4.00 ;  for  the  year  1858  with  the  sum  of  $4.00 ;  for  the  year 

1854  with  the  sum  of  $4.00 ;  and  for  the  year  1855  with  the  sum 
of  $4.00.  Also,  with  certain  taxes  assessed  for  common  schools, 
to  wit :  For  the  year  1852  with  the  sura  of  $2.80 ;  for  the  year 

1853  with  the  sum  of  $2.80.  Also,  with  certain  taxes  assessed 
for  the  use  of  the  commonwealth  for  the  year  1852  with  the  sum 
of  $1.20 ;  for  the  year  1853  with  the  sum  of  $1.20 ;  for  the  year 

1854  with  the  sum  of  $1.20,  amounting  in  the  whole  to  $29.60. 
That  the  state  and  county  tax  named  were  regularly  assessed  and 
levied ;  that  the  school,  poor  and  road  taxes  were  regularly  re- 
turned, but  that  the  assessment  of  those  taxes  cannot  be  shown ; 
that  the  commissioners  of  Indiana  county  regularly  returned 
this  land  to  the  treasurer  for  sale  for  the  taxes  aforesaid,  and  that 
the  same,  after  due  and  public  notice  according  to  law,  was  sold 
by  T.  M.  McCandless,  treasurer  of  Indiana  county,  on  the  17th 
day  of  June,  A.  D.  1856,  to  one  James  Dixon,  for  the  tax  and 
costs,  amounting  to  $30.60 ;  that  the  taxes  as  returned  and  the 
costs  thereon  amounted  to  the  said  sum  of  $30.60  at  the  time  of 
the  sale  thereof ;  this  to  be  followed  with  evidence  that  the  land 
sold  in  the  name  of  John  Bowman  as  unseated  land  was  un- 
seated land  in  the  name  of  John  Bousman ;  that  it  was  known 
as  the  Bowman  land ;  that  Pine  township  was  formerly  part  of 
Green ;  that  the  owners  of  the  land,  under  whom  the  defendant 
claims,  knew  at  the  time  of  the  sale  thereof  for  taxes  that  this 
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was  the  John  Bousman  tract  of  land  in  Pine  township  that  was 
being  sold ;  to  be  followed  by  showing  that  James  Dixon  deeded 
the  land  in  dispute  to  Bernard  McCaffrey ;  this  for  the  purpose 
of  showing  title  in  Bernard  McCaffrey  of  the  John  Bousman 
tract  of  land  in  Pine  township  for  which  this  ejectment  is 
brought.  The  purpose  of  offering  the  return  of  the  school,  poor 
and  road  taxes  is  to  show  that  there  was  no  necessity  for  a  sur- 
plus bond. 

By  the  Court :  The  court  has  passed  upon  this  question  twice 
fully.  If  the  plaintiff  desires  to  show  facts  in  this  case  which 
are  competent  evidence  as  regards  the  deed  made  in  1852,  we 
will  hear  it,  and  hear  anything  that  may  be  offered,  and  pass 
upon  it  as  it  is  offered.  We  will  hear  any  evidence  as  regards 
the  name  under  which  this  tract  of  land  was  known  in  tlie  com- 
munity ;  we  will  hear  any  evidence  which  will  go  to  explain  any 
evidence  or  circumstance  as  connected  with  or  material  in  the 
issue  now  before  the  court ;  but  as  to  the  deed  made  in  1856, 
that  question  is  entirely  settled  by  ruling  of  the  court.  An  ex- 
ception is  granted  to  the  plaintiff  and  a  bill  sealed. 

(7)  In  refusing  to  admit  the  testimony  proposed  to  be  offered 
by  the  plaintiff,  which  proposition  and  ruling  of  the  court 
thereon  is  as  follows,  to  wit : 

Mr.  Banks :  We  propose  to  show  by  good  and  competent  tes- 
timony that  the  land  in  dispute  was,  at  the  time  of  bringing 
this  suit,  all  woodland ;  that  from  the  appearance  and  character 
of  the  land  it  had  never  been  cleared.  This  for  the  purpose  of 
showing  that  the  land  in  dispute  at  the  time  of  the  taxation  of 
the  same  was  unseated  land. 

By  the  Court :  We  wUl  receive  any  proof  as  to  the  condi- 
tion of  the  land  sold  at  the  time  it  was  sold  and  before,  but  we 
think  it  incompetent  to  attempt  to  show  what  the  condition  of 
part  of  the  land  is  at  a  later  date  and  refuse  it.  An  exception 
to  the  plaintiff  and  a  bill  sealed. 

f/.  JV.  Banks^  with  him  G.  W.  Hood^  for  appellants. 

Samuel  Cunningham^  Frank  Keener^  of  Wation  ^  Keener^ 
with  them  John  H.  Hill  and  F.  A.  Shoemaker,  for  appellees. 

Opinion  by  Ricb,  P.  J.,  October  12, 1896 : 

This  was  an  action  of  ejectment  for  a  part  of  a  tract  of  land 
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in  the  warrantee  name  of  John  Bowsman  or  Bousman,  in  Pine 
township. 

The  plaintiffs  claim  under  two  tax  sales  of  unseated  land  in 
the  name  of  John  Bowman  in  Green  township;  the  first  in 
June,  1852,  to  James  Mitchell,  and  the  second  in  June,  1856,  to 
James  Dixson.  It  is  claimed  that  both  of  these  titles  became 
vested  in  Bernard  McCaffrey,  the  plaintiffs'  ancestor. 

Pine  township  was  set  off  from  Green  township  in  1849. 

The  principal  questions  are :  (1)  Whether  the  Doyle  improve- 
ment seated  the  whole  tract.  (2)  Whether  the  failure  to  give 
a  surplus  bond  invalidated  the  ssde  of  1856.  (3)  Whether  an 
assessment  of  land  in  the  name  of  John  Bowman,  in  Green 
township,  sufficiently  identified  a  tract  in  the  warrantee  name 
of  John  Bousman  or  Bowsman,  in  Pine  township. 

1.  The  evidence  went  to  show  that  Michael  Doyle  made  an 
improvement  on  the  Bousman  tract  as  early  as  1849 ;  that  he 
cleared  thirty  or  forty  acres ;  that  he  built  a  house  and  bam, 
raised  crops,  and  lived  on  the  tract,  and  that  he  claimed  about 
ninety  acres.  It  is  stated,  in  the  appellant's  history  of  the  case, 
that  he  went  into  possession  under  a  contract  with  the  owners 
for  the  sale  of  ninety-eight  acres,  of  which  seventy-five  were 
part  of  the  Bousman  tract  and  the  residue  part  of  the  Meyers 
tract  adjoining,  and  that  his  purchase  was  surveyed  off  to  him. 
Unfortunately  for  the  plaintiffs  the  record  of  the  evidence,  as 
returned  to  us,  wholly  fails  to  show  these  important  facts.  It 
does  not  appear  in  the  evidence  what  his  title  was,  or  that  he 
had  any  title  prior  to  his  deed  of  September  29,  1852  (which 
was  after  the  treasurer's  sale  in  question),  or  that  the  bound- 
aries of  his  claim  were  defined  by  any  contract  or  deed  or  by 
lines  run  or  marked  on  the  ground,  or  in  any  other  way  prior  to 
the  sale  of  1852.  The  special  finding  of  the  jury  is :  "  we  do 
not  find  any  marks  or  lines  to  identify  the  Doyle  tract  from  the 
remainder  of  the  tract  prior  to  1851." 

An  entry  upon  an  unseated  tract  of  land  by  any  one,  whether 
as  an  intruder  or  under  the  title  of  the  owner,  either  for  the 
purpose  of  residence  or  cultivation,  makes  the  tract  seated  and 
prevents  a  sale  for  taxes:  Campbell  v.  Wilson,  1  W. 504 ;  Ken- 
nedy V.  Daily,  6  W.  269;  Wallace  v.  Scott,  7  W.  &  S.  248; 
Mitchell  V.  Bratton,  5  W.  &  S.  451 ;  Wilson  v.  Watterson,  4 
Pa.  214.    Nothing  is  better  settled  than  this :  Biddle  v.  Noble, 
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68  Pa.  279.  See  also  Jackson  v.  Stoetzel,  87  Pa.  802,  where 
many  of  the  cases  will  be  found  collected.  But  where  an  in- 
truder designates  the  part  that  he  claims,  by  lines  distinctly 
marked  upon  the  ground,  he  is  only  liable  for  the  taxes  of  the 
part  claimed  by  him,  and  the  remainder  of  the  tract  may  be  sold 
as  unseated :  Campbell  v.  Wilson,  1  W.  503 ;  Harper  v.  Mc- 
Keehan,  3  W.  &  S.  238.  If,  however,  he  does  not  designate  or 
limit  his  possession  or  claim  by  metes  or  bounds  or  lines  made 
upon  the  ground  or  in  some  other  way,  his  entry  and  possession 
will  be  considered  as  giving  the  character  of  seated  land  for  the 
purposes  of  taxation  to  all  lying  within  the  bounds  of  the  tract 
or  survey  as  previously  designated  into  which  he  has  entered: 
Mitchell  V.  Bratton,  5  W.  &  S.  451 ;  Jackson  v.  Sassaman,  29 
Pa.  106 ;  Green  v.  Watson,  34  Pa.  332.  The  case  of  Ellis  v. 
Hall,  19  Pa.  292,  is  sometimes  referred  to  as  authority  for  the 
proposition  that  there  is  a  distinction  between  an  improvement 
by  the  owner  and  one  by  a  mere  intruder,  and  that  in  the  latter 
case  the  seating  of  the  whole  tract  depends  wholly  upon  the 
intention  of  the  intruder — whether  to  appropriate  the  whole  or 
only  a  part  of  the  tract.  There  is  a  distinction,  it  is  true,  and 
Judge  LowRiB  did  suggest  in  that  case  that  the  intention  must 
necessarily  enter  ioto  the  question ;  for,  sajrs  he,  no  man  can 
properly  be  charged  with  taxes  on  land  which  he  does  not  claim 
to  own  or  use,  nor  beyond  the  extent  of  his  claim ;  but  he  did 
not  say,  and  the  case  is  not  authority  for  the  proposition,  that 
a  mere  claim  of  a  certain  number  of  acres  without  in  any  way 
defining  the  boundaries  of  the  claim  works  a  severance.  In  a 
later  case  the  court  stated  this  question :  ^^  But  is  it  true,  where 
an  intruder  enters  upon  a  tract  of  unseated  land,  clears  and 
cultivates  a  part  of  it,  without  any  intention  of  appropriating 
the  residue,  that  he  is  only  liable  for  the  taxes  of  the  part 
cleared  and  cultivated  by  him,  and  that  the  remainder  of  the 
tract  remains  luiseated  and  may  be  assessed  and  sold  as  such?" 
This  it  will  be  noticed  is  the  precise  question  before  us.  After 
an  elaborate  discussion  of  Ellis  v.  Hall,  this  conclusion  was 
reached :  "  A  tract  of  land  may  be  severed  by  an  intruder  or  by 
operation  of  law,  and  when  its  entirety  is  once  destroyed,  a  part 
may  be  seated  and  a  part  unseated,  but  the  intention  of  an  in- 
truder will  not  destroy  its  entirety  unless  that  intention  is  evi- 
denced by  an  open  and  notorious  act,  such  as  marking  the  extent 
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of  his  claim  upon  the  ground,  thereby  indicating  to  the  owner 
and  to  the  public  how  far  his  possession  extends : "  Jackson  v. 
Sassaman,  29  Pa.  106.  In  the  case  of  Biddle  v.  Noble,  68  Pa. 
2T§;  it  appeared  that  one  Middleton  had  made  an  improvement  on 
a  tract  of  eleven  hundred  acres.  The  owner,  by  article  reciting 
that  Middleton  owned  an  improvement  **  on  which  he  now  re- 
sides," agreed  to  sell  him  two  hundred  acres,  so  as  not  to  in- 
terfere with  the  claim  of  any  other  settler.  There,  as  in  the  case 
at  bar,  the  settler's  claim  as  to  the  number  of  acres  was  defined, 
but  it  was  nevertheless  held  that  the  contract  did  not  so  define 
the  land  as  to  sever  it  from  the  remainder  of  the  tract,  and  that, 
in  the  absence  of  a  demarcation  of  the  boundaries  of  the  claim, 
by  a  survey,  or  by  marks  on  the  ground  or  by  fences  built  or  in 
some  other  visible  and  notorious  way,  the  improvement  had  the 
effect  of  seating  the  whole  tract.  Applying  these  principles  to 
the  facts  of  this  case,  as  they  are  presented  to  us  on  the  record, 
we  are  constrained  to  hold  that  tiie  tax  sale  in  1852  passed  no 
title,  for  the  reason  that  the  evidence  does  not  show  such  a  de- 
marcation of  the  boundaries  of  the  Doyle  improvement  and 
claim  by  survey,  by  marks  on  the  ground,  or  otherwise,  prior  to 
his  deed  of  September  29,  1852,  as  would  sever  it  from  the 
residue  of  the  tract  and  leave  the  latter  liable  to  assessment  and 
sale  as  unseated. 

2.  The  legal  proposition  involved  in  the  ruling  which  is  the 
subject  of  the  first  and  sixth  assignments  of  error  is,  substan- 
tially, that  when  unseated  land  is  sold  by  the  treasurer  for  an 
amount  equal  to  the  taxes  and  costs,  and  the  deed  recites  the 
fact  that  they  were  paid  by  the  purchaser,  and  does  not  recite 
the  giving  of  a  surplus  bond,  the  presumption  is  that  none  was 
given;  therefore,  the  purchaser  asserting  such  title  in  an  action 
of  ejectment  must  prove  the  due  and  legal  assessment  of  all 
the  taxes  for  which  the  land  was  sold;  it  is  not  enough  for  liim 
to  prove  that  some  of  them  were  regularly  levied  and  assessed. 
This  is  putting  a  pretty  heavy  burden  on  the  purchaser ;  but 
assuming  for  present  purposes  the  correctness  of  the  ruling  as 
an  abstract  legal  proposition,  what  proof  of  an  assessment  must 
the  purchaser  furnish  in  order  to  make  out  a  prima  facie  case  ? 
Let  us  examine  this  question  with  reference  to  the  facts  of  the 
present  case.  In  this  examination  we  are  not  to  be  understood 
as  dealing  with  the  evidence  by  which  those  facts  are  to  be 
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established,  but  with  the  facts  themselves,  assuming  them  to 
have  been  established  by  competent  and  sufficient  evidence. 
The  plaintiffs  offered  to  prove  the  following  facts :  (1)  The 
commissioners  certified  the  John  Bowman  tract  in  Green  town- 
ship to  the  county  treasurer,  with  the  following  taxes  charged 
against  it  as  unseated  land. 


Co. 

St. 

School 

Road. 

1852. 

11.20 

fl.20 

f2.80 

$4.00. 

1853. 

1.60 

1.20 

2.80 

4.00. 

1854. 

1.60 

1.20 

4.00. 

1855. 

4.00. 

Total,  829.60. 

(2)  The  land  was  bought  at  treasurer's  sale  in  June,  1856, 
by  the  plaintiffs'  predecessor  in  title,  for  the  foregoing  taxes 
and  costs.  (3)  The  state  and  county  taxes  were  regularly 
levied  and  assessed,  and  the  school  and  road  taxes  against  the 
land  were  regularly  returned  to  the  commissioners  as  unpaid. 
Under  the  statutes  then  in  force  the  county  commissioners 
were  empowered,  and  it  was  their  duty  to  enforce  collection 
of  the  latter  taxes  in  the  same  manner  that  county  taxes 
were  collected:  Act  of  April  6, 1802,  sec.  7,  3  Sm.  L.  515 ;  Act 
of  March  30,  1811,  15  Sm.  L.  252 ;  Act  of  June  13,  1886, 
sec.  7,  P.  L.  525.  According  to  the  offer  they  proceeded  to 
perform  this  duty  by  charging  against  the  land  the  taxes  thus 
returned,  and  certifying  the  same  to  the  county  treasurer  along 
with  the  county  taxes.  In  declaring  upon  this  statement  of 
facts,  that  there  was  no  evidence  of  an  assessment  of  the  road 
and  school  taxes,  and  that  therefore  the  sale  was  void  because 
Hie  purchaser  did  not  give  a  bond  for  the  surplus  over  and 
above  the  county  and  state  taxes,  we  think  the  court  failed  to 
give  due  effect  to  the  curative  provisions  of  the  act  of  March  14, 
1815  (6  Sm.  L.  300),  and  the  provisions  of  the  act  of  April  12, 
1842  (P.  L.  266),  relative  to  the  records  of  the  county  commis- 
sioners as  evidence  of  an  assessment.  Where  the  treasurer 
upon  a  sale  of  unseated  lands  for  taxes  charged  too  much  for 
costs,  and  thus  appropriated  the  whole  amount  of  the  purchase 
money  to  the  taxes  and  costs,  whereas  upon  a  correct  calcula- 
tion there  would  have  been  a  surplus  for  which  the  purchaser 
should  have  been  given  a  surplus  bond,  it  was  held  that  his 
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not  having  done  so  would  not  under  the  circumstances  defeat 
his  title :  Gibson  v.  Robbins,  9  W.  156.  Where  the  bond  was 
given  for  a  less  sum  than  it  ought  to  have  been  owing  to  the 
fact  that  part  of  the  taxes  for  which  the  sale  was  made  were 
not  legally  assessed  against  the  land,  it  was  held  that  it  was 
such  an  error  of  the  officers  as  the  purchaser  was  not  bound  to 
look  into,  and  would  not  affect  his  title :  Frick  v.  Sterrett,  4 
W.  &  S.  269.  Two  tracts  of  land  were  assessed  in  the  name 
of  George  Cooper,  one  for  taxes  amounting  to  $2.34,  and  tlie 
other  amounting  to  $15.52.  In  transferring  them  from  the  as- 
sessment books  to  the  treasurer's  sale  book  the  amounts  were 
transposed  so  that  the  land  in  dispute,  which  had  been  assessed 
with  $15.52  was  sold  for  the  taxes  of  $2.34.  The  amount  bid 
was  $6.00,  and  the  surplus,  after  adding  $2.87  costs,  was  74 
cents,  for  which  the  purchaser  gave  bond.  It  was  held  that 
this  was  an  irregularity  merely,  which  came  within  the  curative 
provisions  of  the  act  of  1815 :  Bayard  v.  IngUs,  5  W.  &  S.  466. 
Want  of  assessment  in  fact  by  some  competent  authority  is  not 
such  an  irregularity  as  is  cured  by  the  act  of  1815 :  McReynolds 
V.  Longenberger,  57  Pa.  13.  But  the  act  of  1842,  without  dis- 
pensing with  the  necessity  of  proving  an  assessment,  widens 
the  range  of  the  evidence  by  bringing  into  the  case  "  all  records 
of  the  commissioners'  office  charging  land  as  unseated  with 
aiTcars  of  taxes : "  McReynolds  v.  Longenberger,  75  Pa.  13. 
See  also  Bratton  v.  MitcheU,  7  W.  <&  S.  259 ;  Cuttle  v.  Brock- 
way,  24  Pa.  145 ;  Thompson  v.  Chase,  2  Gr.  367 ;  Wells  v. 
Smyth,  55  Pa.  159;  Heft  v.  Gephart,  65  Pa.  510;  Hess  v. 
Herrington,  73  Pa.  438 ;  Greenough  v.  Fulton  Coal  Co.,  74  Pa. 
486.  None  of  the  cases  cited  by  the  appellee  is  authority  for 
holding  that  the  deed  is  void  if  a  surplus  bond  is  not  given 
under  such  cm3umstances  as  these.  All  that  they  decide  is, 
that,  where  there  is  a  clear  sui*plus,  the  giving  of  a  bond  is  in- 
dispensable, and  that  its  place  cannot  be  supplied  by  payment 
of  the  money :  Connelly  v.  Nedrow,  6  W.  451 ;  McDonald  v. 
Maus,  8  W.  364.  But  in  the  present  case  there  was  apparently 
no  surplus.  The  treasurer  would  not  think  of  demanding  nor 
would  a  purchaser  think  of  tendering  a  bond  under  such  cir- 
cumstances. Therefore  it  may  be  fairly  presumed  that  none 
was  given.  But  the  reason  for  presuming  this  is  an  equally 
good  reason  why  the  purchaser  should  not  forfeit  his  title  on 
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account  of  a  poBsible  irregularity  for  which  he  was  in  no  wise 
responsible.  If,  as  the  plaintiffs  offered  to  prove,  the  John 
Bowman  tract  was  regularly  assessed  as  unseated  land,  with  the 
county  taxes  heretofore  mentioned,  the  treasurer  had  authority 
to  make  the  sale,  and  a  title  would  pass  although  there  were 
no  evidence  of  an  assessment  of  the  road  and  school  taxes  suffi- 
cient to  support  the  sale :  Bratton  v.  Mitchell,  supra.  And  if 
the  latter  taxes  were  regularly  returned  to  the  commissioners 
by  the  proper  local  officers,  and  were  charged  against  the  land 
by  the  commissioners,  and  the  land  was  sold  for  a  sum  sufficient 
only  to  pay  the  taxes  apparently  charged  against  it,  and  the 
costs,  and  the  purchase  money  was  paid,  the  omission  to  give  a 
surplus  bond,  even  if  that  is  to  be  presumed,  would  not  render 
the  deed  void. 

3.  There  remains  the  question  of  identification.  After  an 
exhaustive  review  of  all  the  earlier  cases.  Judge  Agnbw  said: 
^^  The  result  is  that  where  the  assessment  wholly  fails  to  lead 
to  identification,  so  Uiat  neither  the  owner  nor  the  officer  can 
tell  that  his  land  is  taxed,  the  duty  of  payment  cannot  be  per- 
formed and  the  assessment  is  void : "  Phila.  v.  Miller,  49  Pa. 
440.  The  doctrine  of  that  case,  as  affirmed  and  explained  upon 
a  second  writ  of  error,  was  further  discussed  in  a  still  later  case, 
and  was  declared  to  be  ^^  that  the  assessment  itself,  which  is  the 
record  that  states  the  land  upon  which  the  duty  of  paying  the 
taxes  is  imposed,  must  contain  some  element  either  of  cir- 
cumstance or  name  which  will  lead  to  identification.  .  •  •  :  the 
assessment  is  void  only  where  it  wholly  fails  to  lead  to  identifi- 
cation. But  although  there  be  no  other  element  of  description, 
yet,  if  the  name  in  which  the  assessment  is  made  has  become 
linked  to  the  land  by  some  known  claim  of  title  or  possession, 
the  cases  cited  and  commented  on  in  the  opinion  show  that  it  is 
a  source  of  identification  and  will  support  the  assessment: 
Strauch  v.  Shoemaker,  1  W.  &  S.  166 ;"  Glass  v.  Gilbert,  58 
Pa.  266-290.  These  principles  have  been  recog^nized  and 
applied  in  later  cases  and  may  be  considered  as  well  settled : 
Lyman  v.  Phila.,  56  Pa.  488;  Brotherline  v.  Hammond,  69  Pa. 
128 ;  Hess  v.  Herrington,  73  Pa.  438 ;  Franklin  Coal  Co.  v. 
Bertels,  109  Pa.  550 ;  Putnam  v.  Tyler,  117  Pa.  570 ;  Fisk  v. 
Corey,  141  Pa.  334.  Identity  of  name  is  prima  facie  evidence 
of  identity  of  tract,  but  the  names  "  Bousman"  or  "Bowsman" 
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are  not  identical  in  orthography  or  sound  with  the  name  "  Bow- 
man "  and  it  seems  plain  that  the  name  '^  John  Bowman  "  ap- 
plied m  the  assessment  to  a  tract  in  Green  township  does  not 
of  itself  and  without  more  identify  a  tract  in  the  warrantee 
name  of  "  John  Bousman  "  or  **  Bowsman  "  in  Pine  township ; 
especially  where  there  is  no  evidence  that  there  was  not  a  John 
Bowman  tract  in  Green  township.  If  the  case  rested  here  the 
question  would  be,  not  merely  whether  the  assessment  was  void, 
but  whether  the  land  assessed  and  sold  was  the  land  in  contro- 
versy. The  burden  of  proof  was  on  the  plaintiffs,  and  while 
the  question  of  identity  is  one  of  fact,  to  be  decided  by  the 
jury,  a  jury  has  no  more  right  to  infer  the  fact  without  proof 
than  the  court.  Recognizing  the  necessity  of  other  proof  to 
connect  the  name  given  in  the  assessment  with  the  tract  in  con- 
troversy the  plaintiffs  attempted  to  show  that  it  was  known  in 
the  community  as  the  Bowman  tract.  The  first  witness,  upon 
his  direct  examination,  seemed  to  be  uncertain  whether  the 
tract  was  known  as  the  Bogman,  the  Bausman  or  the  Bowman 
tract,  and  upon  cross-examination  he  admitted  that  it  was  likely 
that  his  first  knowledge  that  it  was  called  the  Bowman  tract 
was  obtained  only  some  ten  or  twelve  years  before,  from  Ber- 
nard McCaffrey,  the  plaintiff's  ancestor.  The  testimony  of  the 
second  witness  was  equally  vague  and  uncertain,  and  besides 
that,  he  admitted  that  he  had  only  known  the  land  about  fifteen 
years.  Even  if  it  be  conceded  that  it  was  competent  to  iden- 
tify the  tract  by  proof  that  it  was  known  in  the  community  by 
the  name  given  in  the  assessment,  the  testimony  above  referred 
to — which  is  all  there  is  upon  the  subject — was  too  vague  and 
uncertain  to  warrant  a  finding  that  it  was  commonly  known  as 
the  John  Bowman  tract.  The  learned  judge  was  clearly  right 
in  holding  that  upon  the  evidence  actually  before  the  court  and 
jury,  there  was  no  sufficient  identification  of  the  land  assessed 
and  sold. 

The  foregoing  conclusion  is  based  on  the  evidence  actually 
before  the  court,  which  it  must  be  understood  related  solely  to 
the  sale  in  1852  and  the  assessments  on  which  it  was  made. 
In  the  face  of  the  plaintiffs'  offer,  the  rejection  of  which  is  the 
subject  of  the  sixth  assignment  of  error,  it  is  not  fair  to  assume 
that  it  was  all  the  evidence  which  the  plaintiffs  could  furnish 
to  sustain  the  assessments  upon  which  the  sale  of  1856  was 
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made.  In  connection  with  the  other  facts  relative  thereto, 
which  we  have  heretofore  considered,  the  plaintiffs  offered  to 
prove  that  the  land  in  controversy  was  generally  known  as  the 
Bowman  tract,  and  that  the  owners  knew  that  that  tract  was 
being  sold.  In  ruling  upon  this  offer  as  a  whole  the  learned 
judge  said  that  such  evidence  was  competent  and  would  be  re- 
ceived. It  is  evident  however  that  he  had  reference  to  the  sale 
and  deed  of  1852 ;  for  he  said,  ^'  as  to  the  deed  made  in  1856, 
that  question  is  entirely  settled  by  the  ruling  of  the  court." 
It  is  argued  and  we  think  conclusively  that  it  would  have  been 
useless  to  introduce  the  offered  evidence  as  to  the  identification 
of  the  tract  in  the  assessments  and  deed  of  1856  in  the  face  of 
this  positive  ruling  that  the  sale  was  void  because  no  surplus 
bond  was  given.  We  must  assume  therefore  that  if  the  deed 
had  been  admitted,  the  plaintiffs  would  have  made  good  their 
offer  as  to  the  subject  of  identification. 

The  authorities  agree,  if  we  understand  them  correctly,  that 
an  assessment  is  not  required  to  contain  in  itself  all  the  circum- 
stances which  are  necessary  and  sufficient  to  identify  the  land 
without  resort  to  other  evidence.  It  must  be  a  "  source  of  iden- 
tification ; "  it  must  "  lead  to  identification."  For  example,  if 
the  assessment  be  in  the  name  of  some  person  who  has  been  an 
occupant  of  the  land,  or  of  some  person  who  has  claimed  title 
to  the  land,  those  facts  need  not,  and  ordinarily  would  not  ap- 
pear on  the  face  of  the  assessment,  but  may  be  proved  by  evi- 
dence aliunde.  Where  the  circumstances  which  are  relied  on 
to  show  the  association  of  the  name  given  in  the  assessment 
with  the  land  claimed,  rest  in  parol,  as  they  must  in  many  cases, 
the  question  of  identification  must  necessarily  be  submitted  to 
the  jury  as  a  question  of  fact :  Franklin  Coal  Co.  v.  Bertels, 
109  Pa.  550  ;  Woodside  v.  Wilson,  82  Pa.  52.  Land  lying  in 
one  township  may  pass  under  an  assessment  and  sale  for  taxes 
describing  it  as  lying  in  another,  provided  there  are  other  means 
of  description  sufficient  to  identify  the  land,  of  which,  generally, 
the  jury  are  the  judges :  Stewart  v.  Shoenfelt,  18  S.  &  R.  860 ; 
Miller  v.  Hale,  26  Pa.  432.  "  In  making  out  an  actual  assess- 
ment of  unseated  land  which  has  been  sold  for  taxes,  much 
liberality  has  always  been  shown  by  the  courts  in  receiving  evi- 
dence. .  .  .  Until  all  the  evidence  bearing  upon  the  question 
of  the  assessment  is  in,  it  would  be  unsafe  for  the  court  to  pro- 
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nounce  upon  its  e£fect :  "  Agnew,  J.,  in  Lyman  v.  Phila.,  56  Pa. 
503.  The  name  Bowsman  might  very  naturally  come  to  be 
written  and  spoken  Bowman,  and  the  tract  come  to  be  com- 
monly known  by  the  public  and  the  taxing  officers  as  the  Bow- 
man tract.  If  these  facts  can  be  established  by  competent 
testimony,  and  if,  in  addition,  the  plaintiffs  can  prove  that  the 
owners  knew  that  the  tract  assessed  and  sold  in  that  name  was 
the  John  Bowsman  tract,  we  are  of  opinion  that  the  question 
of  identity  should  be  submitted  to  the  jury  under  properly 
guarded  instructions. 

4.  As  the  case  must  ga  back  for  another  trial,  a  word  should 
be  added  as  to  the  offer  of  evidence,  the  rejection  of  which  is 
the  subject  of  the  seventh  assignment  of  error.  A  severance 
of  the  Doyle  claim  and  improvement  was  effected  by  his  deed 
of  September  29, 1852.  Thereafter  the  residue  of  the  tract 
might  be  assessed  and  sold  as  unseated,  if  it  was  in  fact  so. 
Evidence  that  at  the  time  of  bringing  suit  (1880)  it  was  all 
woodland,  and  that  from  the  appearance  and  character  of  the 
land  it  had  never  been  cleared,  might  not  conclusively  prove 
that  it  was  unseated  at  the  time  of  the  imposition  of  the  taxes 
for  which  the  sale  of  1856  was  made,  but  it  would  have  a  ten- 
dency in  that  direction,  and  would  be  proper  for  the  jury's  con- 
sideration. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Knights  of  Pythias  Benevolent  Association  of  Coal  Cen- 
tre, Penna.,  Appellant,  v.  R.  L.  Leadbeter,  Samuel 
Abercrombie  and  Elah  Hicks. 

EcisemerUs^Adverse  user  of  spring  water-^Questionfor  jury. 

Tlie  rigiit  of  plaintiff  to  an  easement  in  the  water  of  a  certain  spring, 
the  use  of  which  had  been  parchased  by  defendant  from  the  owner,  being 
in  issue  it  was  held  necessary  for  the  plaintiff,  in  order  to  establish  his 
claim  as  against  the  purchaser,  to  show  that  either  he  or  his  predecessors 
in  the  title  had  acquired  such  light  of  easement  against  the  owner  of  the 
spring  or  his  predecessors  in  title. 

The  evidence  disclosing  that  the  plaintiffs*  right,  if  it  existed  at  all,  was 
by  way  of  adverse  user,  such  question  involved  matters  of  fact  necessarily 
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to  be  submitted  to  the  jury ;  and  adequate  instructions  being  given  as  to 
wliat  constituted  advei*8e  user  the  question  was  properly  left  to  the  jury. 

PracUce,  C.  P. — Evidence— Beading  notes  of  testimony  of  absent  witness. 

Proof  having  been  made  of  service  of  a  subpcena  on  a  witness  and  of 
his  inability  to  be  present  at  court  by  reason  of  illness,  it  was  not  error  to 
pei*mit  his  testimony  taken  on  a  former  trial  of  the  case  to  be  read. 

Practice,  C.  P.— Evidence — Proper  rebuttal. 

A  witness  cannot  be  called  in  rebuttal  to  give  what  was  in  effect  but  a 
repetition  of  what  she  had  testified  to  in  chief. 

Municipal  law — Evidence — Acts  and  declarations  of  municipal  officer— 
Loose  declarations. 

The  acts  of  officers  of  a  municipal  corporation  in  the  line  of  their  official 
duty,  and  within  the  scope  of  their  authority,  are  binding  upon  the  body 
they  represent ;  and  declarations  and  admissions  accompanying  such  acts 
as  parts  of  the  res  gests  calculated  to  explain  and  unfold  their  character, 
:tnd  not  narrative  of  past  transactions,  are  competent  evidence  against  the 
coi*poration,  but  to  render  such  declarations  and  admissions  evidence  they 
must  accompany  acts,  which  acts  must  be  of  a  nature  to  bind  the  corpo- 
ration. 

A  burgess  has  no  authority  to  prejudice  the  borough^s  rights  by  loose 
deelai^adons  not  made  in  connection  with  the  act  complained  of  in  the  suit 
nor  occurring  in  the  performance  of  an  official  duty. 

Practice — Isolated  portions  of  charge— Not  properly  to  be  excepted  to. 
It  is  always  unsafe  as  well  as  unfair  to  the  trial  judge  to  select  a  single 
sentence  from  the  body  of  his  charge,  sever  it  from  the  context  and  under- 
take to  construe  it  by  itself  without  regard  to  what  he  may  have  said  in 
the  same  connection  or  in  other  portions  of  his  charge. 

Argued  April  20, 1896.  Appeal,  No.  71,  April  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Washington  Co.,  Nov.  T.,  1894, 
No.  23,  on  verdict  for  defendants.  Before  Rice,  P.  J.,  Wil- 
LARD,  WiCKHAM,  Beaver,  Reeder,  Orlady  and  Smith,  J  J. 
Affirmed. 

Trespass  for  obstructing  plaintiff's  user  of  the  waters  of  a  cer- 
tain spring.    Before  McIlvainb,  P.  J. 

It  appeared  from  the  pleadings  and  evidence  that :  The  bor- 
ough of  Coal  Centre  obtained  by  grant  from  one  Crothers  the 
right  to  use  a  certain  spring  located  on  his  land.  This  land  had 
been  previously  owned  by  one  Jackman.  Prior  to  the  bringing 
of  this  suit  water  had  been  running  for  many  years  through 
a  pipe  over  another  route ;  this  pipe  passed  through  plaintiff's 
land  and  plaintiff's  predecessor  in  the  title  (Thomas  Piper), 
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had  the  use  of  the  water  as  well  as  the  borough.  The  borough 
on  obtaining  the  grant  from  Crothers  abandoned  and  cut  off 
the  old  pipe  and,  through  defendants  acting  as  its  agents,  pre- 
vented plaintiff  from  reconnecting  the  old  pipe  at  tiie  spring, 
which  is  the  trespass  complained  of  against  plaintiff's  alleged 
easement  claimed  by  adverse  user. 

Defendants,  acting  for  the  borough,  contended  that  the  prior 
use  of  the  old  pipe  was  a  permissive  one  subject  to  revocation 
by  the  owner  of  the  spring,  and  that  neither  the  use  of  the  water 
by  the  borough  nor  by  Piper,  the  plaintiff's  predecessor  in  the 
title,  nor  by  plaintiffs  themselves,  had  ever  been  an  adverse  one, 
but  under  a  license  revocable  at  will  by  the  owner  of  the  spring. 
It  was  conceded  that  there  had  been  an  open  notorious  user  of 
the  water  both  by  the  borough  and  the  plaintiff  and  its  prede- 
cessor in  the  title.  The  question  turned  on  whether  this  use 
was  permissive  or  adverse  and  hostile.  The  court  below  left 
the  question  of  adverse  user  to  the  jury  under  the  evidence  and 
with  proper  instructions  as  to  the  law  governing  such  use, 
instructing  them :  ^'  If  you  find  that  at  the  time  this  pipe  was 
disconnected  the  plaintiff  only  had  a  privilege  and  not  a  right 
— a  revocable  license — then  of  course  you  will  find  for  the 
defendants." 

The  defendants'  points,  all  of  which  were  affirmed  and  which 
affirmance  was  not  assigned  for  error,  were  as  follows : 

The  defendants'  counsel  respectfully  request  the  court  to 
charge  the  jury  as  follows : 

1.  The  borough  counsel  having  purchased  from  J.  B.  Cro- 
thers the  use  of  the  spring  in  question,  it  is  necessary  for  the 
plaintiff  in  order  to  establish  a  right  to  the  water  of  the  spring 
as  against  the  borough,  to  show  that  the  plaintiff  or  its  prede- 
cessors in  title  had  acquired  such  right  as  against  Crothers. 
Answer:  Affirmed. 

2.  If  the  use  of  the  water  of  tliis  spring  made  by  Thomas  D. 
Piper,  plaintiff's  predecessor  in  the  ownership  of  its  house  and 
lot^  was  not  accompanied  by  a  claim  on  his  part  of  a  right  to 
continue  such  use,  but  was  recognized  by  him  as  being  a  mere 
permissive  privilege,  then  such  use,  even  though  continued  for 
more  than  twenty-one  years,  would  not  give  to  Mr.  Piper  any 
permanent  right.    Answer:  Affirmed. 

3.  If  the  use  of  the  water  by  Thomas  D.  Piper  was  permis- 
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sive,  and  not  under  a  claim  of  right,  down  to  the  date  of  his 
death  in  1880,  then  even  though  the  user  by  subsequent  owners 
may  have  been  under  claim  of  right,  such  user  will  not  estab- 
lish a  right  in  the  plaintiff,  because  it  had  not  been  continued 
for  the  period  of  twenty-one  yeai-s  prior  to  the  diversion  of  the 
water  from  the  pipe  through  the  plaintiff's  premises.  Answer : 
Affirmed. 

Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Urrors  assigned  were : 

(1)  In  refusing  the  9th  point  of  the  plaintiff,  and  in  the  an- 
swer made  to  the  same,  which  was  as  follows : 

9.  If  the  jury  believe  the  testimony  of  Alfred  Shutterly  that 
L.  E.  Smith,  J.  R.  Gregg  and  the  other  persons  named  by  him, 
recognizing  the  right  of  Thos.  Piper  to  the  water  from  the  spring 
with  which  his  pump  log  was  about  that  time  connected  by  a 
lead  pipe,  entered  into  an  agreement  with  said  Piper  whereby 
they  acquired  from  him  the  right  or  privilege  of  using  the  sur- 
plus water  from  his  pump  log,  then  the  continued  use  by  them 
or  the  public  as  their  successors,  at  the  public  fountain  below 
Piper's  place,  under  said  agreement,  could  not  mature  into  a 
right  which  would  justify  the  defendants  either  at  their  own 
volition  or  by  direction  of  the  borough  of  Coal  Centre,  in  de- 
priving the  plaintiffs  as  the  successors  to  Piper's  said  right,  or 
its  tenants  in  said  Piper  property,  of  the  first  use  of  said  water, 
and  in  so  doing  the  defendants  were  guilty  of  a  trespass,  and 
the  verdict  should  be  for  the  plaintiff.  Answer :  Refused,  the 
defendants  do  not  claim  title  by  adverse  possession,  they  justify 
under  the  grant  from  Crothers  of  date  February  17, 1894,  and 
the  fact  that  the  plaintiff  had  no  legal  title  to  the  use  of  the 
water  but  only  a  revocable  license. 

(2)  In  admitting  the  notes  of  the  testimony  of  James  Ward 
offered  by  defendants ;  in  overruling  plaintiff's  objection  thereto, 
and  in  allo^ving  said  notes  of  testimony  to  be  read  in  evidence 
to  the  jury,  which  offer,  exception  and  notes  so  read  were  as 
follows : 

L.  P.  Frye,  recalled: 

Q.  Did  you  subpoena  James  Ward?  A.  Yes,  sir.  Q.  When? 
A.   Tuesday,  one  week  ago.    Q.   In  what  condition  is  he? 
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A.  His  foot  is  in  bad  order ;  not  able  to  walk.  Q.  He  is  not 
here  ?    A.  No,  sir ;  similar  to  the  way  he  was  last  term  of  court. 

Defendants'  counsel  present  certificate  of  Dr.  Letherman, 
sworn  to  on  the  23d  of  November,  1895. 

Counsel  for  defendants  offer  the  official  notes  of  the  testimony 
of  James  Ward,  who  was  a  witness  on  the  former  trial  of  this 
case  before  the  same  court,  and  whose  testimony  was  taken  by 
S.  C.  Clarke,  official  stenographer  of  the  said  court,  and  ask 
that  the  stenographer  be  permitted  to  translate  that  testimony 
to  the  jury  from  his  notes. 

Objected  to  for  the  reason  that  the  notes  of  testimony  are 
incompetent  as  evidence  in  the  case.  It  not  appearing  that  the 
circumstances  come  within  the  provision  of  the  act  of  1887,  or 
any  other  law  of  the  commonwealth,  that  entitles  the  notes  to 
be  read. 

The  Court :  The  testimony  of  Mr.  Frye  that  the  witness  had 
been  subpoenaed,  and  the  sworn  certificate  of  the  physician  that 
Mr.  Ward  is  unable  to  be  at  court,  so  account  for  the  absence 
of  the  witness  as  would  prevent  the  court  from  issuing  an  at- 
tachment for  him,  and  the  objection  is  therefore  overruled,  and 
the  notes  of  testimony  admitted  as  asked  for  in  the  offer ;  ex- 
ception for  plaintiff  and  bill  sealed. 

(Testimony  of  James  Ward  at  former  trial  read  by  the  ste- 
nographer from  his  notes.) 

(3)  In  refusing  plaintiff's  offer  of  evidence  when  Margaret 
Moore  was  on  the  stand  and  in  sustaining  defendants'  excep- 
tion thereto,  which  was  as  follows : 

Margaret  Moore,  recalled : 

"  Q.  Mrs.  Moore,  when  you  were  here  as  a  witness  at  the  for- 
mer trial  of  this  case  you  were  examined,  I  believe  ?  A.  Well, 
I  believe  so.  Q.  You  stated,  or  testified,  at  that  time  about 
the  privilege  which  Mr.  Piper  claimed  to  have  secured  from 
Colonel  Jackman  for  the  use  of  the  water?  A.  Yes,  sir,  priv- 
ilege or  right  of  way.  Q.  State  whether  or  not  you  used  the 
word  privilege,  or  any  other  language,  by  which  you  intended 
to  convey  the  impression — 

"  Objected  to  as  incompetent. 

'^  The  witness  being  called,  and  the  notes  of  her  testimony  at 
the  former  trial  having  been  read  in  part  relating  to  a  particu- 
lar question  and  the  word  '  privilege '  used  by  her,  the  plaintiff 
Vol.  n— 80 
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ofifeirs  to  prove  by  her  that  the  word  privilege  was  not  used  in 
any  technical  sense,  or  for  the  purpose  of  conveying  the  impres- 
sion that  it  was  a  license  for  the  use  of  the  water  to  which  she 
referred,  but  that,  being  an  unlearned  woman,  the  right  to 
which  she  referred  was  a  right  or  privilege  of  a  permanent 
kind  indicating  an  ownership  in  the  water  with  the  right  to 
use  it;  that  such  was  the  effect  of  the  language  of  Mr.  Piper 
to  her,  to  which  her  testimony  then  related. 

"  Objected  to  as  incompetent  and  irrelevant,  and  not  rebut- 
ting. 

"  Objection  sustained ;  exception  for  plaintiff  and  bill  sealed." 

(4)  In  overruling  plaintiff's  offer  to  prove  by  John  McNeil 
the  contents  of  the  notice  of  the  watering  trough,  and  in  sus- 
taining defendants'  objection  to  the  same. 

(5)  The  court  erred  in  refusing  to  allow  plaintiff  to  prove 
by  John  Parshall  in  accordance  with  its  offer  the  admission 
and  statement  of  Mr.  Hombake,  as  burgess  of  the  borough  of 
Coal  Centre,  and  in  sustaining  defendants'  objection  thereto, 
which  offer,  objection  and  ruling  of  the  court  thereon  were  as 
follows : 

John  Parshall,  recalled : 

"  Plaintiff  offers  to  prove  by  the  witness  that  he  had  a  con- 
versation with  Mr.  Hombake,  at  the  time  the  acting  burgess 
or  representative  of  the  borough  of  Coal  Centre,  about  the  time 
that  the  new  pipe  line  was  laid  under  the  direction  of  the  bor- 
ough around  the  road  to  the  spring  in  controversy,  in  which 
conversation  Mr.  Hombake  told  him  that  their  intention  was 
only  to  lay  the  pipe  in  the  spring  on  a  level  with  the  pipe 
which  carried  the  water  to  the  Beneficial  Association  property, 
and  that  there  was  no  dispute  of  their  right  to  use  the  water  in 
common  with  the  borough  from  this  spring.  The  purpose  is 
to  show  an  admission  of  the  parties  under  whom  the  defendants 
in  their  defense  claim  to  have  been  operating  and  whose  direc- 
tions they  were  carrying  out  in  asserting  a  higher  and  better 
right  than  that  which  the  chief  burgess  of  the  borough  said 
they  claimed. 

"  Objected  to  as  incompetent  and  irrelevant. 

"  Objection  sustained,  exception  for  plaintiff  and  bill  sealed." 

(6)  In  portion  of  charge,  reciting  same :  [Adverse  posses- 
sion, as  I  have  already  said,  or  title  by  adverse  possession. 
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presupposes  that  there  was  a  grant  origmally  made,  and  that 
the  person  who  enjoys  the  right  had  acted  in  such  a  way,  for 
twenty-one  years,  as  to  say  to  the  owner  of  the  spring,  I  have 
a  right  to  this  water  against  you  and  I  am  using  this  water  be- 
cause I  have  a  right  to  use  it  against  you.  An  adverse,  exclu- 
sive and  uninterrupted  enjoyment  of  this  water  for  twenty-one 
years,  if  made  under  a  claim  of  right,  with  the  knowledge  and 
acquiescence  of  the  owner,  would  afford  a  conclusive  presump- 
tion of  a  grant  or  right.    Now,  that  is  where  the  case  turns.]  [6] 

0.  S.  ChalfanU  and  T.  Jeff,  Duncan^  for  appellant: — By  user 
the  plaintiff  acquired  a  vested  right  to  have  the  water  from  the 
spring:  Messinger's  Appeal,  109  Pa.  285;  28  Am.  &  Eng. 
Ency.  of  Law,  p.  1002 ;  Strickler  v.  Todd,  10  S.  &  R.  63 ; 
Gehman  v.  Erdman,  105  Pa.  874 ;  McGeorge  v.  Hoffman,  133 
Pa.  397. 

Statements  made  by  the  court  during  the  delivery  of  the 
charge,  or  in  answer  to  a  point,  which  tend  in  any  way  to  mis- 
lead or  confuse  the  jury  or  to  divert  their  attention  from  facts 
proper  to  be  considered,  or  the  use  of  language  from  which  defi- 
nite instructions  may  have  been  inferred,  though  not  so  intended, 
is  error  for  which  the  judgment  should  be  reversed :  Fawcett  v. 
Fawcett,  95  Pa.  878;  Mussehnan  v.  E.  B.  &  W.  R.  R.  Co.,  2 
W.  N.  C.  105 ;  Forker  v.  Sandy  Lake  Borough,  130  Pa.  134 ; 
Penna.  Canal  Co.  v.  Harris,  101  Pa.  98 ;  Hart  v.  Borough  of 
Girard,  66  Pa.  27 ;  Harrisburg  Bank  v.  Forster,  8  W.  304 ; 
Parker  v.  Donaldson,  6  W.  &  S.  132. 

Rebutting  evidence  is  that  given  to  explain,  repel,  contra- 
dict or  disprove  facts  given  in  evidence  by  the  adverse  party. 
It  is  a  general  rule  that  anjrthing  may  be  given  as  rebutting 
evidence  which  is  a  direct  reply  to  that  produced  by  the  other 
side.  It  is  a  term  applied  to  evidence  given  by  the  plaintiff  to 
explain  or  repel  the  evidence  given  by  the  defendant.  The 
testimony  of  McNeil  was  competent  in  rebuttal,  and  the  rejec- 
tion of  it  was  error:  Bouv.  Law  Die;  19  Am.  &  Eng.  Ency. 
of  Law,  1098,  note ;  Roberts  v.  Young,  42  Pa.  439 ;  Barclay  v, 
Pursley,  110  Pa.  18 ;  Cutbush  v.  Gilbert,  4  S.  &  R.  651. 

The  admissions  of  a  party  relative  to  the  question  at  issue  or 
tJie  testimony  submitted  for  or  against  him,  are  to  be  received 
in  evidence,  whetJier  made  before  or  after  institution  of  the 
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Buit :  Hunger  v.  Silsbee,  64  Pa.  464 ;  1  Greenleaf  on  Evidence, 
sees.  171, 172 ;  Simons  v.  The  Vulcan  O.  &  M.  Co.,  61  Pa.  202 ; 
Duncan  v.  Lawrence,  24  Pa.  154 ;  Miller  v.  Eshleman,  43  Leg. 
Int.  499 ;  Spencer  v.  Campbell,  9  W.  &  S.  32. 

^^  Every  admission  ....  is  deemed  to  be  a  relevant  fact  as 
against  the  person  by  or  on  whose  behalf  it  is  made : "  7  Am. 
&  Eng.  Ency.  of  Law,  66  ;  Galbraith  v.  Elder,  8  W.  81. 

The  admission  offered  to  be  proved  was  of  a  fact — an  exist- 
ing right  at  the  time — and  related  to  the  business  in  which  the 
burgess  was  acting  for  the  borough.  The  declarations  and 
statements  of  agents  under  such  circumstances  must  be  received 
in  evidence  against  their  principals:  Laird  v.^  Campbell,  100 
Pa.  164 ;  Reineman  v.  Blair,  96  Pa.  155 ;  Myers  v.  Brice,  12 
W.  N.  C.  87. 

The  same  rule  applies  to  the  statements  made  by  officers  of 
corporations  and  by  public  officers.  It  has  been  held  that  the 
admission  of  an  officer  of  his  knowledge  of  a  fact  existing  at  the 
time  through  the  result  or  consequence  of  some  former  act  or 
business,  is  admissible  as  evidence  of  present  knowledge  on 
the  part  of  the  corporation  i-epresented  by  him:  Harrisburg 
Bank  v.  Tyler,  3  W.  &  S.  373 ;  9  Am.  &  Eng.  Ency.  of  Law, 
349,  and  cases  cited ;  Spalding  v.  Bank  of  Susq.  Co.,  9  Pa.  28 ; 
Union  R.  R.  &  Trans.  Co.  v.  Rugal  &  Co.,  73  Pa.  72;  Myers 
V.  Brice,  12  W.  N.  C.  87. 

J.  I.  Brownsofiy  Jr.^  and  Todd  ^  VfiUy^  for  appellees. 

Opinion  by  Rice,  P.  J.,  October  12, 1896 : 

Undoubtedly  if  the  persons  named  made  the  agreement  with 
Thomas  Piper  specified  in  the  plaintiff's  ninth  point,  the  contin- 
ued use  by  them,  or  the  public  as  their  successors,  of  the  surplus 
water  under  said  agreement  could  not  mature  into  a  right  which 
would  justify  them  in  depriving  the  plaintiff,  as  Piper's  succes- 
sor, of  its  right  to  the  first  use  of  the  water ;  but  it  would  not 
follow  as  a  necessary  legal  conclusion  that  the  defendants  were 
trespassers.  This  result  could  follow  only  if  (1)  Thomas  Piper 
had  acquired  from  the  owner  an  irrevocable  grant  of  the  right 
to  lead  the  water  of  the  spring  to  his  premises  in  the  manner 
described  in  the  testimony ;  or  (2)  the  public  or  the  borough 
acting  for  it  were  estopped  to  deny  Piper's  right,  or  (3)  his 


Digitized  by  VjOOQ  IC 


KNIGHTS  OF  PYTHIAS,  Appellant,  v.  LEADBETER  et  aL  469 
1896.]  Opinion  of  the  Court. 

Buccessois  had  acquired  Uie  right  by  adverse  user.  It  is  not 
seriously  claimed^  and  after  a  careful  perusal  of  the  testimony 
we  do  not  think  it  could  be  safely  asserted  that  there  is  any 
proof  by  direct  evidence  of  an  irrevocable  grant  by  Jehu  Jack- 
man  to  Thomas  Piper  of  the  right  to  lead  the  water  of  the  spriitg 
to  his  premises.  There  is  evidence  that  he  claimed  to  have  re- 
ceived such  a  grant,  and  that  this  claim  was  accompanied  by 
such  use  of  the  water  as  might  raise  the  presumption  of  a  grant, 
but  that  is  as  far  as  the  testimony  goes  in  that  direction.  There- 
fore his  right  and  that  of  his  successors  in  title  arises,  if  at  all, 
from  adverse  user.  But  whether  they,  either  exclusively  or  in 
common  with  others,  had  acquired  the  right  in  that  manner, 
as  against  the  owner,  was  a  question  involving  matters  of  fact 
which  were  necessarily  submitted  to  the  jury.  The  facts  testi- 
fied to  by  Mr.  Shutterly  had  a  very  important  bearing  on  that 
question,  but  they  are  not  all  the  facts  pertinent  to  the  ques- 
tion, and  we  cannot  say  that  they  were  conclusive. 

It  is  suggested  in  the  point  tiiat  the  persons  named  recog- 
nized Piper's  right.  But  assuming  this  to  be  true,  how  would 
that  estop  the  borough  from  enforcing  its  rights  under  its  grant 
of  February,  1894,  from  J.  B.  Crothers,  the  owner  of  the 
spring?  This  has  not  been  made  clear  to  us.  So  long  as  Uiose 
persons  and  their  successors  took  the  surplus  water  under  the 
agreement  referred  to,  of  course  they  could  not  acquire  title  by 
adverse  user  as  against  Thomas  Piper.  But  they  could  terminate 
their  use  of  the  water  under  the  agreement  at  any  time.  No 
such  relation  was  established  between  them  and  Piper,  and  no 
such  privity  between  them  and  the  borough  is  shown  as  would 
preclude  the  latter  from  acquiring  from  the  owner  of  the  spring 
such  rights  as  were  still  vested  in  him  and  asserting  them  against 
the  plaintiff.  In  other  words, — to  adopt  the  language  of  the 
defendants'  first  point, — the  borough  having  purchased  from 
Crothers  the  use  of  the  spring,  it  was  necessary  for  the  plain- 
tiff, in  order  to  establish  a  right  to  the  water  of  the  spring  as 
against  the  borough,  to  show  that  the  plaintiff  or  its  pi'edeces- 
sors  in  title  had  acquired  such  right  as  against  Crothers.  In 
no  view  of  the  pleadings  and  the  evidence  would  the  court  have 
been  justified  in  affirming  the  plaintiff's  ninth  point. 

Complaint  is  made  not  only  of  the  refusal  of  the  point  but  of 
the  reason  assigned  by  the  learned  judge  therefor.    Notwitb^ 
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standing  the  yeiy  earnest  argument  of  the  appellant's  counsel 
we  are  of  the  opinion  that  the  court  committed  no  error  in  say* 
ing:  "the  defendants  do  not  claim  title  by  adverse  possession, 
they  justify  under  the  grant  from  Crothers  of  date  February  17, 
1894,  and  the  fact  that  the  plaintiff  had  no  legal  title  to  the  use 
of  the  water,  but  only  a  revocable  license."  Referring  to  the 
record  of  the  testimony  we  find  that  in  opening  their  case  in 
chief  the  defendants  offered  the  grant  of  1894  as  the  basis  upon 
which  they,  as  agents  of  the  borough,  acted.  In  their  bill  of 
particulars  they  averred  (1)  that  the  plaintiff  and  its  predeces- 
sor in  title  never  had  the  right  to  the  water  of  the  spring  as- 
serted in  the  statement  of  claim:  (2)  that  certain  citizens 
originally  obtained  permission  from  the  owner  of  the  spring  to 
lay  a  pipe  to  conduct  the  water  to  a  public  fountain  in  the  town, 
and  in  consideration  of  being  permitted  to  cross  Thomas  Piper's 
land  they  permitted  him  to  construct  a  cut-off  so  as  to  draw 
water  from  the  pipe,  which  right  to  use  the  water  was  to  con- 
tinue only  so  long  as  the  said  pipe  should  be  maintained ;  and 
(3)  that  in  order  to  acquire  the  permanent  right  to  the  use  of 
the  water  of  the  spring  which  had  theretofore  been  enjoyed  by 
license  merely,  the  borough  in  1894  purchased  the  same  from 
the  owner  by  the  agreement  in  question.  This  falls  very  far 
short  of  averring  a  prescriptive  right  acquired  by  adverse  en- 
joyment. On  the  contrary,  a  permissive  use  is  alleged  in  terms 
which  seem  to  negative  the  existence  of  a  right  in  any  one,  prior 
to  the  agreement  of  1894,  to  take  the  water  of  the  spring  against 
the  consent  of  the  owner.  The  issue  thus  raised  was  not  simply 
whether  the  plaintiff  or  the  borough  had  the  superior  prescrip- 
tive right — assuming  that  it  must  be  in  one  or  the  other — ^but 
whether  the  user  by  the  plaintiff  and  its  predecessor  in  title  was 
adverse,  and  had  ripened  into  a  prescriptive  right  prior  to  the 
date  of  the  agreement.  The  facts  alleged  had  a  direct  bearing 
on  that  question,  and  we  cannot  see  that  the  defendants  have 
shifted  their  ground  in  now  arguing  that  this  was  the  theory 
upon  which  they  were  alleged.  It  is  certainly  the  theory  of 
their  first  point,  the  afl&rmance  of  which  has  not  been  assigned 
for  error. 

The  remaining  portions  of  the  answers,  taken  in  connection 
with  the  general  charge  and  the  answers  to  the  other  points, 
could  not  possibly  be  construed  by  ttie  jury  as  an  instruction 
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that  the  plaintiff  had  no  legal  title  to  the  use.  It  is  simply  a 
statement  of  what  the  defendants  asserted  in  that  regard  as 
part  of  their  defense  or  justification,  and  it  could  not  have  been 
understood  otherwise.    The  first  assignment  is  overruled. 

II.  Proof  having  been  made  of  the  service  of  a  subpoena  on 
James  Ward  and  of  his  inability  to  be  present  in  court  by  reason 
of  illness,  it  was  not  error  to  permit  his  testimony  taken  on  a 
former  trial  of  the  case  to  be  read :  Thornton  v.  Britton,  144  Pa. 
126 ;  Com.  Title  Co.  v.  Gray,  150  Pa.  255 ;  Perrin  v.  Wells, 
155  Pa.  299.  Therefore  the  second  assignment  of  error  could 
not  be  sustained,  and,  as  we  understood  the  appellant's  counsel, 
it  was  abandoned  on  the  argument. 

in.  Margaret  Moore,  a  \vitness  for  the  plaintiff,  testified,  in 
substance,  that  she  had  heard  Thomas  Piper  say  that. "  he  got 
the  right  of  way,  got  the  privilege,"  from  Jehu  Jackman  to  fetch 
the  water  down  to  his  milk  hou^e  for  his  own  use.  She  fur- 
ther explained  that  she  understood  the  privilege  or  right  of  way 
thus  acquired  to  be  irrevocable — a  privilege  that  nobody  could 
take  away  from  him.  She  further  illustrated  her  meaning  of 
the  terms  used  by  comparing  the  right  to  the  right  of  way 
acquired  by  a  railroad  company.  On  a  former  trial  of  the  case 
she  testified  simply  that  she  had  heard  Piper  say  that  "  he  got 
the  water  privilege  from  Col.  Jackman  to  pipe  it  down  to  his 
property."  The  defendant  put  in  evidence  this  extract  from 
her  testimony  for  the  purpose  of  contradiction.  The  plaintiff 
in  rebuttal  proposed  to  ask  her  the  effect  of,  and  the  sense  in 
which  she  understood,  the  language  of  Piper,  and  the  sens^  in 
which  she  used  the  word  "  privilege  "  in  her  former  testimony. 
This  was  objected  to  and  the  rejection  of  the  offer  is  the  sub- 
ject of  the  third  assignment  of  error.  Little  more  is  needed  to 
justify  the  ruling  of  the  court  than  a  bare  statement  of  the 
question.  The  offer  was  not  to  prove  that  her  answers  on  the 
former  trial  were  not  correctly  reported,  nor  to  prove  that  she 
did  not  imderstand  the  questions,  nor  to  prove  that  she  was 
not  given  full  opportunity  to  answer  or  to  explain,  nor  to  prove 
that  there  was  anything  in  the  context  to  qualify  or  explain  the 
extract  from  her  testimony  which  the  defendants  had  offered. 
It  is  diflScult  to  see  then  how  the  rejected  offer  could  have 
been  rebuttal  of  anything.  It  was  in  effect  but  a  repetition  of 
what  she  liad  testified  to  on  the  present  trial  as  to  the  meaning 
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which  she  understood  Piper  to  convey,  and  as  she  was  heard 
fully  upon  that  subject  in  her  testimony  in  chief,  the  plaintiff 
has  no  just  cause  of  complaint. 

IV.  The  question  as  to  the  notice  posted  at  the  watering  trough 
was  not  of  the  highest  importance,  but  even  if  it  were,  the  re- 
jection of  the  offer  to  prove  in  rebuttal  the  contents  of  the 
notice  waa  perfectly  proper.  The  plaintiff  had  given  in  its 
case  in  chief  the  substance  of  the  notice.  The  testimony  of  the 
witness  probably  might  have  been  objected  to  upon  the  ground 
that  it  was  hearsay ;  but  it  was  not  objected  to  and  was  not  con- 
tradicted. Indeed,  the  defendants  called  a  witness  (Thomas 
T.  Lilley)  whose  testimony  as  to  the  contents  of  the  notice  was 
substantially  the  same  as  that  adduced  by  the  plaintiff.  There 
was  therefore  no  dispute  as  to  what  the  notice  was  and  any 
further  testimony  as  to  its  contents  would  have  been  merely 
cumulative  and  in  rebuttal  of  nothing  that  the  defendants  had 
shown,  unless  it  was  different  from  that  which  had  been  given 
iJready.  This,  however,  was  not  alleged  in  the  offer.  So  far 
as  the  testimony  of  R.  L.  Leadbeter  as  to  the  purpose  or  object 
of  the  borough  in  putting  up  the  notice  would  be  rebutted  by 
evidence  of  its  contents  the  plaintiff  had  the  benefit  of  the 
uncontradicted  evidence  heretofore  referred  to.  The  fourth 
assignment  is  therefore  overruled. 

'  V.  The  fifth  assignment  of  error  is  to  the  refusal  of  the  court 
to  permit  the  plaintiff  to  prove  the  substance  of  a  conversation 
between  John  Parshall,  director  or  superintendent  of  the  plain- 
tiff association,  and  George  S.  Hombake,  burgess  of  the  borough 
of  Coal  Centre,  under  which  the  defendants  were  acting,  in 
which  Hombake  is  alleged  to  have  stated  that  their  intention 
\vas  only  to  lay  the  pipe  in  the  spring  on  a  level  with  the  pipe 
which  carried  the  water  to  the  plaintiff's  property  and  that  tliere 
was  no  dispute  of  the  latter's  right  to  use  the  water  from  the 
spring  in  common  with  the  borough.  It  is  to  be  observed  that 
this  was  about  the  time  that  the  new  pipe  line  was  being  laid 
by  the  borough,  but  it  is  not  asserted  in  the  offer  that  the  ad- 
mission was  made  in  the  prosecution  of  the  work  in  which  the 
alleged  trespass  occurred.  If  the  offered  evidence  was  compe- 
tent at  all,  it  was  because  the  burgess,  as  such,  had  authority  to 
act,  and  hence  to  speak,  for  the  borough  in  the  matter.  But  the 
rights  of  the  borough  were  defined  by  its  contract,  and  the  powers 
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of  the  burgess  were  such  only  as  the  statute  gave  hun.  As  bur- 
gess, Mr.  Hombake  had  no  authority  to  surrender,  or  grant 
away,  the  borough's  rights,  and  hence  no  authority  to  prejudice 
them  by  loose  declarations  not  made  in  connection  with  any  act 
complained  of  in  the  suit,  or  occurring  in  the  performance  of  an 
oflScial  duty.  "  The  acts  of  the  ofl&cers  of  municipal  corpora- 
tions in  the  line  of  their  ofl&cial  duty,  and  within  the  scope  of 
their  authority  are  binding  upon  the  body  they  represent ;  and 
declarations  and  admissions  accompanying  such  acts  as  part  of 
the  res  gestae  calculated  to  explain  and  unfold  their  character, 
and  not  narratives  of  past  transactions  are  competent  evidence 
against  the  corporation.  To  render  such  declarations  and  ad- 
missions evidence,  they  must  accompany  acts,  which  acts  must 
be  of  a  nature  to  bind  the  corporation  : "  1  Dill.  Mun.  Corp.  par. 
237,  note,  p.  322,  and  cases  there  cited.  According  to  this  clear 
and  accurate  statement  of  the  law,  the  evidence  would  not  have 
been  admissible  for  the  purpose  for  which  it  was  offered  in  a 
suit  against  the  borough ;  a  fortiori  it  was  not  admissible  against 
these  defendants. 

VI.  The  excerpt  from  the  charge  specified  in  the  sixth  assign- 
ment is  complained  of  because  it  seems  to  imply  that  in  order 
to  acquire  a  prescriptive  right  by  adverse  enjoyment  it  is  neces- 
sary to  show  express  notice  to,  and  acquiescence  of  the  owner. 
Standing  by  itself  it  might  be  subject  to  that  criticism.  It  is  to 
be  observed,  however,  that  there  was  no  dispute  as  to  the  noto- 
riety of  the  user  or  as  to  the  knowledge  of  the  owner.  Indeed 
the  defendant's  contention  was  that  it  was  permissive,  by  virtue 
of  a  revocable  license  from  the  owner.  Thus  his  knowledge  was 
a  conceded  fact,  and  it  is  fair  to  assume  that  the  jury  did  not 
find  against  the  plaintiff  on  the  ground  that  the  owner  was 
ignorant  of  the  user.  In  another  portion  of  his  charge  the 
learned  judge  instructed  the  jury  in  this  plain  language :  "  Nor 
is  there  any  dispute  about  the  use  of  the  water  being  a  visible 
and  notorious  use.  It  was  used  in  a  way  that  could  be  fairly 
described  as  visible  and  notorious ;  it  was  not  a  secret  use  so 
that  the  owner  of  the  spring  would  have  no  way  of  knowing 
that  the  water  was  being  used,  but  it  was  used  in  such  a  way 
as  fairly  meets  the  requirements  of  the  law;  that  is,  it  was  visi- 
ble and  notorious."  If  there  was  any  seeming  error  in  the  defi- 
nition of  adverse  possession  it  was  rendered  harmless  by  this 
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positive  instruction.  Furthermore,  in  afl&rming  the  plaintiflTs 
third  and  eighth  points,  especially  the  latter,  the  jury  were 
clearly  and  accurately  instructed  that  the  use  of  the  water  by 
the  plaintiff  and  its  predecessors  in  title  when  they  saw  fit,  with- 
out asking  the  leave  of  the  owner  of  the  spring  and  without  ob- 
jection by  said  owner  constituted  an  adverse  use.  "  It  is  always 
unsafe,  as  well  as  unfair  to  the  trial  judge,  to  select  a  single  sen- 
tence from  the  body  of  his  charge,  sever  it  from  the  context  and 
xindertake  to  construe  it  by  itself,  without  regard  to  what  he  may 
have  said  in  the  same  connection,  or  in  other  portions  of  his 
charge : "  Sterrett,  C.  J.,  in  Irvin  v.  Kutruff,  152  Pa.  609, 
612 ;  L.  V.  R.  R.  Co.  v.  Brandtmaier,  113  Pa.  610,  619 ;  Rogers 
V.  Davidson,  142  Pa.  436 ;  Smith  v.  Meldren,  107  Pa.  348 ; 
Malone  v.  R.  R.,  157  Pa.  430,  441,  442.  Read  with  the  context 
and  the  answers  to  the  points,  the  instniction  complained  of 
could  not  have  misled  the  jury. 

We  have  purposely  confined  our  discussion  of  the  case  to  the 
questions  which  are  fairly  raised  by  the  assignments  of  error. 
As  none  of  them  can  be  sustained  the  judgment  is  affirmed. 


Commonwealth  of  Pennsylvania  v.  Joseph  Smithy 
Appellant. 

lAquor  law-^Cluh  sales. 

An  unlicensed  sale  of  liquor,  under  guise  of  club  distribution,  would  be 
clearly  unlawful  and  the  law  will  look  through  all  disguises  and  so  pro- 
nounce it. 

Where  however  a  bona  fide  organization  with  a  selected  membership 
made  up  of  reputable  persons,  really  owning  its  property  in  common,  and 
formed  and  carried  on  for  purposes  to  which  the  furnishing  of  liquor  to 
its  members  without  profit  was  merely  incidental,  and  where  such  club  is 
not  a  scheme  to  evade  the  license  law,  the  fact  that  the  club  members  are 
able  to  procure  and  pay  for  liquor  on  the  premises  does  not  constitute  an 
illegal  sale  thereof. 

The  purpose  of  the  club  system  is  to  distribute  the  advantages,  comforts 
and  luxuries  of  the  club  among  members  so  there  shall  not  be  unequal 
contributions  to  the  treasuiy  which  puR'hases  them.  Members  are  all 
owners  of  the  property  when  purchased  in  equal  shares  and  if  a  division 
were  then  made,  each  would  then  be  entitled  to  an  equal  share  of  the 
liquor,  but  one  consumes  his  share  and  that  of  the  others  who  do  not 
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drink  liqnor  and  he  puts  back  into  the  common  treasury  the  value  of  the 
others^  shares;  therefore,  although  by  consumption  the  division  is  not 
equal,  yet  it  is  made  equal  by  the  contribution  to  the  treasury,  that  has 
neither  lost  nor  gained,  consequently  the  distribution  is  equitable.  Such 
contribution  does  not  constitute  a  sale.  There  is  no  element  of  bargain, 
only  a  method  of  distribution  of  the  common  property. 

Practice,  Superior  Ct.-^Jssignmefits  of  error— Rule  XVII. 

Where  an  assignment  of  error  relating  to  the  admission  or  rejection  of 
testimony  is  so  drawn  that  it  does  not  show  the  testimony  adduced  or  pro- 
posed to  be  adduced  under  the  offer  admitted  or  rejected,  but  merely  dis- 
closes a  question  propounded  and  objected  to  and  admitted  or  refused,  it 
is  not  in  conformity  with  rule  XVII.  and  will  be  disregarded. 

Practice,  Superior  Cft.^Assignments  of  error— Unanstoered  question. 

Even  where  the  objections  to  questions  asked,  which  are  overruled,  are 
well  taken,  yet  when  the  witness  did  not  in  point  of  fact  answer  such  ques- 
tions the  error  in  overruling  the  objection,  as  it  did  no  harm,  is  not  proper 
ground  for  assignment  of  eiTor. 

Practice,  Q.  S.— Improper  remarks  by  counsel. 

The  prosecuting  attorney  in  criminal  cases  is  so  far  counsel  for  the 
defendant  that  he  ought  not  to  permit  himself  nor  be  permitted  without 
correction,  if  objection  is  promptly  made,  to  assert  in  his  closing  argument 
to  the  juiy  the  existence  of  criminating  facts  of  which  there  is  no  evidence 
in  the  case. 

Practice,  Superior  Ct.—Remarks  by  counsel-^Improper  assignment  of 
error. 

An  assignment  of  error  for  "permitting^  improper  remarks  by  counsel 
is  not  sustained  by  the  record  where  the  record  does  not  affirmatively  show 
that  the  conrt  **  permitted"  the  counsel  to  make  the  remai'ks  or  that  the 
judge's  attention  was  called  to  them  at  the  time  they  were  made  or  at  any 
time  when  he  could  have  prevented  or  counteracted  their  harmful  effect, 
or  that  he  was  asked  to  do  anything  concerning  them. 

An  assignment  will  not  be  sustained  when  neither  of  the  methods  recog- 
nized in  Com.  v.  Weber,  167  Pa.  153 ;  Holden  v.  Pa.  R.  R.,  169  Pa.  1,  and 
Com.  V.  Windish,  176  Pa.  167,  for  bringing  the  remarks  of  counsel  upon 
the  record,  so  that  the  action  of  the  trial  court  with  reference  thereto  can 
be  reviewed  by  the  appellate  court,  was  adopted. 

Argued  May  11, 1896.  Appeal,  No.  16,  April  T.,  1897,  by  de- 
fendant, from  judgment  of  Q.  S.  Washington  Co.,  Nov.  Sess., 
1895,  No.  84,  on  verdict  of  guilty.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Reeder,  Orlady  and  Smith,  JJ.  Re- 
versed. 

Quarterly  return  of  W.  S.  Tidball,  constable  of  the  second 
ward  of  Monongahela  City,  made  to  court  of  quarter  sessions. 
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Washington  county  charging  tippling  and  unlicensed  houses. 
^'  Joseph  Smith  and  Joseph  Kloman  are  selling  whisby  and 
beer  without  a  license."    Before  Taylor,  J. 

There  was  evidence  establishing  or  tending  to  show  the  fol- 
lowing facts : 

The  defendant  was  a  member,  and  the  janitor  or  steward  of 
a  chartered  association  styled  "  Turn  and  Gesang  Verein  Eint- 
racht  of  Monongahela,  Pa.,"  which  is  a  branch  of  the  National 
Turners  Association  of  North  America.  As  appears  by  the 
charter  the  association  was  formed  "  for  the  purpose  of  promot- 
ing music,  vocal  and  instioimental,  employing  a  competent  per- 
son to  impart  instruction  therein,  erecting,  establishing  and 
equipping  a  gymnasium  and  the  erection  of  a  hall  or  building 
wherein  the  above  purposes  may  be  carried  out  and  conducted 
and  entertainments  of  a  public  or  private  character  may  be 
given."  The  association  occupies  the  entire  third  story  of  a 
building  in  Monongahela  City  in  which  are  its  gymnasium, 
library,  music  hall,  assembly  and  reading  rooms. 

These  rooms  which  are  open  every  day  and  evening  are  used 
as  a  place  where  the  members  meet  for  social  intercourse  and 
are  in  the  charge  of  the  janitor  or  steward.  The  association 
has  a  membership  of  about  one  hundred.  Members  must  be  at 
least  twenty-one  years  of  age,  and  to  obtain  admission  their 
good  character  must  be  vouched  for  and  a  written  application 
must  be  made  which  after  lying  over  tea  days  is  then  voted  on. 
The  children  and  wives  of  members  are  admitted  to  the  privi- 
leges of  the  gymnasium  and  music  rooms,  and  the  association 
emploj^  instructors  in  vocal  and  instrumental  music,  dancing 
and  gymnastics.  There  was  evidence  that  aside  from  this  no 
one  is  admitted  to  the  rooms  except  the  members  and  their 
guests,  and  that  no  one  is  admitted  as  a  guest  who  resides 
within  three  miles  of  Monongahela  City.  Members  are  re- 
quired to  pay  an  initiation  fee  and  regular  dues,  but  the  amount 
of  these  is  not  stated  in  the  evidence.  The  affairs  of  the  asso- 
ciation are  managed  by  a  president,  secretary,  treasurer  and 
board  of  trustees.  A  stock  of  liquor  was  purchased  with  the 
funds  of  the  association  and  placed  in  charge  of  the  defendant 
which  he  furnished  to  such  members  as  desired  it  in  the  follow- 
ing manner.  The  trustees  sold  to  the  members  checks  or 
tickets  which  they  would  exchange  for  liquor  or  beer.    On  some 
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occasions  the  trustees  left  them  with  the  defendant,  and  mem- 
bers  desiring  them  could  obtain  them  from  him,  he  turning 
over  to  the  trustees  the  amounts  received.  The  defendant 
lelaimed  that  the  association  did  not  make  a  profit  on  the  liquors 
thus  furnished,  the  proceeds  being  used  to  replenish  the  stock 
from  time  to  time.  The  evidence  was  uncontradicted  that  tJie 
defendant  was  paid  a  salary  of  $20.00  a  month  out  of  the  treas- 
ury of  the  association  for  his  services,  and  he  received  no  profit 
out  of  the  liquors. 

The  charge  of  the  court  was  as  follows : 

The  defendant,  Joseph  Smith,  has  been  indicted  by  the  grand 
jury  for  a  violation  of  the  act  of  assembly,  passed  in  1887,  and 
commonly  known  as  the  Brooks  act,  in  which  the  title  to  that 
act  states  that  it  is  to  restrain  and  regulate  the  sale  of  vinous, 
spirituous,  malt  and  brewed  liquors,  or  any  admixtures  thereof ; 
the  purpose  of  the  act  being,  then,  to  restrain  and  regulate  the 
sale  of  these  classes  of  liquors.  The  act  itself  then  proceeds 
to  set  forth,  that  it  shall  be  unlawful  to  keep  or  maintain  any 
house,  room  or  place,  hotel,  inn  or  tavern  where  any  vinous, 
spirituous,  malt  or  brewed  liquors,  or  any  admixtures  thereof, 
shall  be  sold  by  retail,  except  a  license  therefor  shall  have  been 
previously  obtained  as  hereinafter  provided,  and  that  provision 
for  obtaining  a  license  is  by  application  to  the  court,  and  after 
a  hearing  under  the  rules  and  a  compliance  with  the  first  sec- 
tion of  the  act  of  assembly  relating  thereto,  a  license  is  granted 
or  not  granted.  Under  the  act  of  assembly,  gentlemen  of  the 
jury,  there  are  no  persons  that  can  engage  in  the  sale  of  these 
classes  of  liquors,  except  they  previously  obtain  a  license  from 
the  court  so  to  do,  or  that  they  shall  fall  under  the  class — if  we 
may  call  them  a  privileged  class — mentioned  in  the  16th  sec- 
tion of  the  act,  which  says  that  druggists  and  apothecaries  shall 
not  be  required  to  obtain  a  license  under  the  provisions  of  this 
act,  but  they  shall  not  sell  intoxicating  liquors  except  upon  a 
written  prescription  of  a  regularly  registered  physician ;  alcohol, 
however,  or  any  preparations  containing  the  same,  may  be  sold 
for  scientific,  mechanical  and  medicinal  purposes. 

Now,  the  defendant  in  this  case  may  be  said  to  be  indicted — 
is  indicted,  under  Hie  first  section  of  this  act  of  assembly.  [It 
would  be  a  matter  of  defense  here  for  him.  If  he  had  a  license, 
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to  set  it  up,  or  if  he  came  withia  the  provision  or  was  a  practic- 
ing apothecary,  as  described  in  the  other  section  of  this  act. 
It  is  not  contended,  however,  upon  his  part  that  he  has  any 
such  license,  or  that  he  falls  within  any  of  the  provisions  of  the 
act  of  1887,  which  would  entitle  him  to  sell  vinous,  spirituous, 
malt  or  brewed  liquors  or  admixtures  thereof,  unless  he  has  a 
right  to  sell  them  as  steward  or  janitor  of  a  club  such  as  was 
in  existence,  and  of  which  he  was  acting  as  janitor  or  steward 
in  this  case — this  Eintracht  Singing  Society,  which  has  been 
described  in  your  hearing,  which  is  a  corporation,  organized  for 
the  purposes  stated  in  the  charter  which  was  read  in  your  hear- 
ing and  which  contains  no  provision  in  it  for  the  sale  of  any  of 
the  liquors  coming  within  the  prohibited  classes.  The  only 
claim,  then,  gentlemen  of  the  jury,  if  the  testimony  in  this  case 
is  true — and  it  is  really  undisputed  as  to  how  the  defendant  did 
sell  or  did  furnish  the  liquors  which  is  claimed  by  the  com- 
monwealth as  amounting  to  an  unlawful  sale,  and  which  the 
coui*t  will  hold  was  an  unlawful  sale,  if  the  facts  are  as  have 
been  testified  to  here]  [6] — but  upon  those  facts  you  are  to 
pass,  gentlemen — [I  say  it  is  claimed  that  he,  being  a  steward 
of  this  club,  or  the  janitor,  had  a  right  to  dispense  liquors  to 
the  members  of  the  club.  Now,  gentlemen,  you  can  readily 
see,  if  that  thing  is  carried  out,  to  what  it  would  lead.  We 
take  the  act  of  assembly  and  we  find  in  it  nothing  that  gives 
the  defendant  any  right  to  dispense  liquors  in  that  club.  It 
is  true,  as  has  been  stated  here,  that  there  is  nothing  to  prevent 
us,  under  our  personal  rights,  belonging  to  a  club,  and  that  we 
may  have  liquors  there  for  our  own  use  but,  as  I  understand  this 
law,  not  in  the  sense  that  has  been  testified  to  here,  or  in  the 
manner  that  has  been  testified  to  in  this  case.]  [7]  We  would 
have  a  right,  without  violating  any  law,  to  belong  to  a  club  of 
tliis  kind,  whose  purposes  are  perfectly  praiseworthy,  and  to 
take  our  stock  of  liquor  there  or  to  send  a  man  with  them  there 
and  have  them  kept  where  we  could  get  at  them,  and  where  we 
could  take  our  friends ;  [but  to  hire  a  man,  and  have  liquors 
sliipped  in  there  in  bulk,  and  have  a  counter,  and  buy  checks 
from  that  man  who  dispensed  the  liquor,  and  pay  him  the  money, 
and  not  be  limited  as  to  quantity  or  anything  of  that  kind,  it  is 
a  question  for  you  to  say,  gentlemen  of  the  jury,  whether  it  is 
not  an  open  bar  without  the  legality  that  surrounds  a  bar  that 
has  a  license.]  [8] 
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Now,  we  will  construe  the  law  aa  we  understand  it  to  be — 
that  a  party,  to  engage  in  the  lawful  sale  of  liquors,  must  have 
a  license.  [If  he  has  not  a  license  to  dispense  liquors,  either 
directly  for  cash,  or  by  a  system  of  checks — ^because  we  will 
say  to  you  that  the  checks  used  here  would  simply  be  an  at- 
tempt to  evade  the  law  if  they  were  used  to  surround  this  trans- 
action with  a  legality  that,  otherwise,  it  didn't  have — and  it 
was  admitted  by  counsel,  I  believe,  that  the  money  could  have 
passed  just  as  well  as  the  checks]  [9]  [if  this  was  legal  under 
this  act  of  assembly  under  which  the  defendant  is  indicted,  ad 
it  was  carried  out  in  this  particular  place,  as  we  interpret  this 
law,  it  would  amount  to  a  substitute  for  the  license  laws  en- 
tirely.] [10]  [The  right  to  set  up  and  maintain  a  place  and 
carry  it  on  as  this  was  in  Monongahela  City,  would  carry  with 
it  the  right  to  set  up  a  dozen  or  more  places,  and  you  can  readily 
discover  that  there  would  be  no  necessity  for  the  license  laws 
at  all ;]  [11]  because  with  a  hundred  people  belonging  to  this 
society,  and  a  hundred  to  another,  and  so  on,  the  entire  popula- 
tion of  the  place  could  become  members  of  these  different  organ- 
izations and  in  that  way  completely  nullify  the  act  of  assembly 
which  required  that  this  class  of  liquors  should  be  restrained 
and  regulated  by  licenses  by  the  courts ;  it  would  do  away  with 
it  entirely. 

Now,  gentlemen  of  the  jury,  we  do  not  intend  to  review  the 
evidence.  [You  will  bear  in  mind  how  these  liquors  were  sold 
and  how  they  were  paid  for,  and  where  they  were  drank — how 
they  were  dnmk ;  and  also  the  evidence  in  the  case  on  the  one 
side  that  a  fund  was  derived  from  which  not  only  the  stock  of 
liquors  was  replenished,  but  that  it  was  used  for  other  purposes 
of  the  society,  as  for  laudable  purposes,  charitable  purposes,  but 
none  the  less  bringing  the  sales  made  here  clearly  within  the  pro- 
hibitive part  of  this  act  of  assembly.]  [12]  On  the  other  hand, 
some  of  the  witnesses  testified  that  this  money  did  not  go  to 
any  other  purpose  but  to  replenish  the  stock  of  liquors.  Now, 
that  is  a  question  for  you,  and  we  say  to  you  that  there  are 
some  courts  below,  perhaps,  that  hold  that  liquors  may  be  put 
in  a  club  like  this,  or  some  place  similar  to  this,  and  dis- 
pensed, where  the  purposes  are  not  to  evade  the  law  by  a  sub- 
terfuge or  cover,  or  to  make  a  place  particularly  convenient  for 
a  large  class  of  men  to  get  their  liquor  where,  otherwise,  they 
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couldn't  get  it  under  the  license  system;  but  to  take  it  there 
and  use  it,  with  their  friends,  be  the  sole  owners  themselves, 
individually,  of  the  particular  stock  they  use — that  that  would 
not  be  a  violation  of  the  law ;  but  you  can  readily  see,  gentle- 
men of  the  jury,  there  are  two  or  more  ways  in  which  tiiat 
can  be  conducted,  and  be  a  violation,  clearly  a  violation  of  the 
act  of  assembly  on  the  one  hand,  and  perhaps  not  on  the 
otlier. 

Now,  it  is  for  you  to  say,  under  all  the  evidence  in  this  case, 
whether  or  not  this  singing  society  dispensed  liquor  there  in 
violation  of  the  law  as  we  have  given  it  to  you,  and  particularly 
this  defendant.  And  we  have  nothing  further  to  say  to  you, 
except  that  the  counsel  for  the  defendant  have  asked  the  court 
to  charge  you : 

1.  The  act  under  which  the  defendant  is  indicted  is  a  penal 
statute,  and  does  not  prohibit  two  or  more  persons  or  any  num- 
ber of  persons  from  contributing  to  a  common  fund  for  the  pur 
chase  of  liquors  and  receiving  vouchers  therefor  entitling  them 
to  receive  a  proportionate  share  of  the  liquors  purchased.  Nor 
does  it  prohibit  such  persons  from  emplo3ring  a  janitor  or  steward 
to  serve  the  said  liquors  to  the  persons  contributing  to  said  fund. 

Affirmed  as  a  proposition  of  law,  but  it  is  for  the  jury  to  say 
whether  what  was  done  by  the  defendant  in  this  case  brings 
him  within  the  proposition  covered  by  this  point.  [13] 

2.  In  order  to  convict,  the  commonwealth  must  prove  beyond 
a  reasonable  doubt  that  the  defendant,  Joseph  Smith,  did  re- 
ceive money  or  other  valuable  consideration  in  exchange  for 
malt,  brewed,  vinous  or  spirituous  Hquors,  or  did  offer  the  same 
in  exchange  for  money  or  other  valuable  consideration.  To 
constitute  a  sale  the  absolute  or  general  property  in  the  thing 
sold  must  pass  from  the  seller  to  the  buyer.  If  the  defendant 
acted  only  as  a  steward,  and  set  out  the  liquors  to  those  who 
had  contributed  to  the  fund,  and  had  no  interest  in  the  fund 
except  as  a  common  contributor,  he  cannot  be  convicted. 

Affirmed,  if  the  jury  find  from  the  evidence  the  facts  to  be 
as  stated  in  this  point.  [14] 

3.  If  the  jury  find  from  the  evidence  in  the  case  that  the 
defendant,  Joseph  Smith,  at  the  time  of  the  furnishing  or  sale 
of  the  liquoi's  named  in  the  indictment,  was  a  member  of  a 
chartered  club  or  association,  and  acted  as  a  janitor  or  steward 
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thereof,  and  famished  such  liquors  only  to  members  of  the 
association,  and  that  the  liquors  so  furnished  were  purchased 
with  the  funds  of  the  association,  and  that  neither  the  defend- 
ant nor  the  association  derived  a  profit  from  the  sale  or  furnish- 
ing of  said  liquors  to  its  members,  their  verdict  should  be  not 
guilty. 

Under  the  undisputed  evidence  as  to  how  the  liquors  were 
furnished  by  the  defendant  in  this  case,  this  point  is  re- 
fused. [16, 16] 

Gentlemen  of  the  jury,  it  is  your  duty  to  be  satisfied  of  the 
defendant's  guilt  beyond  a  reasonable  doubt.  If  you  have  any 
reasonable  doubt  as  to  his  gailt  it  is  your  duty  to  acquit  him, — 
give  him  the  benefit  of  the  doubt  and  acquit  him ;  if  you  have 
not,  it  is  clearly  your  duty  to  find  him  guilty.  This  being  a 
misdemeanor,  if  you  should  find  him  not  guilty  you  must  dis- 
pose of  the  costs.  [The  return  here  was  made  (some  reference 
has  been  made  to  it  by  counsel)  at  the  direction  of  the  court, 
who  received  notice  asking  the  court  to  instruct  the  constable, 
if  he  failed  to  make  a  return  on  a  particular  day,  to  call  his 
attention  to  the  matter,  to  this  particular  place.  And  in  pur- 
suance of  that  Mr.  Tidball,  the  constable,  was  directed  to  go  • 
back  to  Monongahela  City  and  make  an  investigation.  He  was 
called  here  in  court,  on  the  day  he  made  his  return,  which  was 
on  the  blank  usually  used,  and  these  notices,  which  had  been 
sent  to  both  Judge  Mcllvaine  and  myself,  were  handed  over  to 
the  constable  and  he  was  asked  if  he  knew  anything  about  it ; 
and  he  was  directed  by  the  court  to  go  back  and  make  an  in- 
vestigation, and  you  heard  him  on  the  stand  state  what  he  did 
in  pursuance  of  that  direction ;  and  he  appears  here  as  a  public 
officer  and  the  prosecutor  in  this  case ;  and  where  you  acquit, 
it  is  your  business  to  dispose  of  the  costs  in  a  misdemeanor,  and 
you  should  not  put  them  on  a  public  officer  where  he  has  acted 
in  the  line  of  his  duty  and  had  reasonable  grounds  for  institut- 
ing the  prosecution.  If  you  convict,  however,  you  have  noth- 
ing to  say  about  the  costs.]  [17] 

On  behalf  of  defendant  exception  noted  to  the  general  charge 
and  answers  to  points. 

Verdict  of  guilty,  with  a  recommendation  to  the  mercy  of 
the  court     Defendant  was  sentenced  to  pay  costs  and  a  fine  of 
Vol.  n~81 
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f500,  and  undergo  imprisonment  in  the  workhouse  for  three 
months.    Defendant  appealed. 

Errors  assigned  were,  (1)  in  overruling  the  objection  to  the 
form  of  question  and  testimony  of  Eugene  Craven,  a  witness 
called  in  behalf  of  the  commonwealth,  as  follows :  "  Have  you 
within  two  years  past  gotten  any  liquor,  beer,  ale,  whisky,  wine, 
from  Smith  ?  "  Objected  to  as  incompetent  and  irrelevant.  By 
the  Court:  Objection  overruled,  exception  for  defendant,  and 
bill  sealed;  (2)  in  overruling  defendant's  objection  to  ques- 
tion by  district  attorney  to  Eugene  Craven,  a  witness  called  by 
the  commonwealth,  as  follows:  The  refreshment  attachment, 
including  the  drinks  that  you  testified  you  had  on  yesterday,  in 
which  it  was  shown  Mr.  Smith  was  found  at  the  time  he  was 
visited,  was  a  part  of  the  place  for  the  education  of  your  fam- 
ilies and  children,  was  it?  Objected  to  as  leading,  irrelevant 
and  improper,  this  being  a  witness  for  the  commonwealth.  By 
the  Court :  Objection  overruled,  exception  noted  for  defendant, 
and  bill  sealed. 

(3)  In  overruling  defendant's  objection  to  question  put  to 
defendant,  Joseph  Smith,  on  cross-examination,  as  follows :  "  Is 
there  any  place  in  the  charter  authorizing  this  company  to  sell 
liquor?  A.  We  are  not  selling.  Q.  Will  you  answer  my 
question?"  Objected  to  as  incompetent.  By  the  Court: 
Objection  overruled. 

(4)  In  permitting  the  private  counsel,  Mr.  Parker,  for  the 
commonwealth,  to  make  use  of  the  following  statements,  in  the 
course  of  his  argument  to  the  jury,  to  which  exceptions  were 
taken  at  the  time  by  defendant's  counsel : 

*'  Nothing  does  more  to  biing  into  disrepute  courts  of  justice, 
than  what  has  been  done  in  this  case  from  beginning  to  end." 

*'  The  evidence  of  good  character  offered  by  the  defendant, 
has  no  bearing  on  the  question  in  any  way,  and  its  introduction 
in  this  case  was  for  an  improper  purpose." 

"  I  say  that  no  court  in  Christendom,  or  heathendom  either, 
ever  held  that  sales  such  as  these  were  held  to  be  legal." 

"  If  they  want,  every  citizen  in  Monongahela  could  go  to  this 
bar  every  day  in  the  year,  and  obtain  what  liquor  they  wanted." 

**  That  if  Smith  had  had  time  to  have  gone  back  to  Germany, 
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and  the  ti-usteee  were  here,  there  would  be  no  testimony  about 
sales  of  tickets  by  the  trustees." 

"  We  have  a  bar  there,  open  Sunday,  Monday  or  any  other 
day." 

(5)  In  sustaining  the  objection  to  the  testimony  of  Eugene 
Craven,  a  witness  called  in  behalf  of  the  commonwealth,  on 
cross-examination,  relating  to  the  character  of  the  club,  and  the 
manner  in  which  it  was  conducted,  as  follows : 

Q.  How  does  it  compare  with  other  gymnasiums  ?  A.  Well, 
I  have  traveled  around,  I  have  been  in  ten  or  fifteen  different 
states  in  the  union ;  been  in  other  societies ;  I  never  in  all  my 
travels,  all  my  experience,  been  in  Pittsburg,  St  Louis,  Cincin- 
nati, Cleveland,  aU  our  eastern  states, — I  never  in  my  life  met 
with  a  club  that  was  managed  and  conducted  in  such  a  straight- 
forward and  gentlemanly  manner  in  every  respect  as  this  one 
was  in  Monongahela.  They  live  up  to  their  by-laws,  and  then 
another  thing — this  is  in  a  manner — ^it  is  conducted  in  a  chari- 
table way.  Now,  we  donated  there  at  one  time — I  believe  it  was 
♦50.00  or  $100 ;  I  am  not  sure ;  towards  the — 

Objected  to  as  incompetent  and  irrelevant. 

And  further,  the  court  erred  in  making  the  following  com- 
ment in  sustaining  the  objection.  The  Court:  "We  do  not 
think  this  is  competent.  We  do  not  see  that  the  fact  that  this 
is  a  club,  or  an  incorporated  club,  makes  it  different  from  any 
other  club  if  intoxicating  liquors  were  disposed  of  there  by  sys- 
tems of  checks,  which  represented  value  or  money.  The  ques- 
tion is,  were  liquors  furnished  there  in  violation  of  the  law  ? 
(6-12)  errors  in  portion  of  the  judge's  charge,  reciting  same ; 
(18-15)  error  in  answers  to  defendfuit's  points,  reciting  same ; 
(17)  in  charging  the  jury  as  to  the  contents  of  an  anonymous 
letter  received  by  the  court  asking  that  this  return  be  directed, 
said  letter  not  having  been  introduced  in  evidence. 

Charles  G,  Mcllvain^  and  Jno,  M,  Braden^  for  appellant:  — 
The  testimony  does  not  disclose  the  fact  that  this  club  was  a  mere 
scheme  or  device  to  evade  the  license  laws,  which  would  bring 
it  under  the  authority  of  Com.  v.  Tiemey,  148  Pa.  552 ;  Com. 
v.  Carey,  151  Pa.  368.  The  act  of  1887  is  penal  in  its  charac- 
ter and  must  be  strictly  construed :  Com.  v.  Fleming,  130  Pa. 
138.    The  fact  that  clubs  of  the  nature  of  this  one  are  not 
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included  within  the  provifiions  of  the  act  of  1887  has  an  impor 
tant  bearing  upon  the  meaning  to  be  placed  upon  the  provis- 
ions of  the  act,  and  in  this  connection  the  construction  placed 
upon  this  penal  statute  by  public  oflScers  charged  with  the  duty 
of  executing  its  provisions  for  many  years  may  properly  be 
taken  into  consideration  as  determining  the  legislative  intent. 
Such  has  been  the  law  in  other  states :  Potter's  Dwarris  on 
Statutes,  183, 184 ;  People  v.  Daton,  66  N.  Y.  867-378 ;  Brown 
V.  U.  S.,  113  U.  S.  668.  The  courts  in  this  state  have  never 
declared  that  dispensing  hquors  to  club  members  amounts  to  a 
technical  sale  by  the  club :  Klein  v.  Livingston  Club,  6  Dist 
Rep.  86.  If  it  is  desired  to  reach  the  clubs  and  make  the 
transaction  an  object  of  state  control,  it  must  be  by  new  legis- 
lative enactments  and  not  by  judicial  legislation  upon  any  of 
the  present  sale  statutes :  Covingfton  in  Penna.  Law  Series, 
347.  The  most  recent  case  on  the  subject  is  the  case  of  New 
York  V.  Adelphia,  decided  April  7, 1896.  The  section  of  the 
license  law  of  New  York  under  which  the  case  was  tried  was 
similar  to  the  section  of  our  Brooks  law.  See  Laws  of  New 
York,  1892,  sec.  31  of  chap.  401 ;  People  v.  Andrews,  60  Hun 
(N.  Y.),  692 ;  see  also  11  Am.  &  Eng.  Ency.  of  Law,  727 ;  22 
Am.  &  Eng.  Ency.  of  Law,  810 ;  Black  on  Intoxicating  Liq- 
uors, sec.  142 ;  Graff  v.  Evans,  L.  R.  8  Q.  B.  Div-  873,  and 
State  V.  St.  Louis  Club,  26  L.  R.  A.  673. 

W.  S.  Parker^  with  him  T,  B.  H,  Brattmlee,  district  attorney, 
for  the  commonwealth. 

Opinion  by  Rice,  P.  J.,  October  19, 1896 : 

We  agree  with  the  court  below  in  holding  that  the  system 
of  checks  adopted  by  this  association  did  not  make  the  transac- 
tion essentially  different  from  what  it  would  have  been  if  the 
members  had  paid  the  janitor  or  steward  directly  for  the  liquor 
furnished,  and  he  had  turned  over  the  money  to  the  associa- 
tion. We  agree  also,  that  if  the  object  of  an  association  is 
merely  to  provide  members  with  a  convenient  method  of  ob- 
taining intoxicating  drinks  whenever  they  desire  ihem  and  if 
the  form  of  membership  is  no  more  than  a  pretense,  so  that 
any  person  without  discrimination  can  procure  liquor  by  sign- 
ing his  name  in  a  book  or  buying  a  ticket  or  a  check,  thus 
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enabling  the  seller  to  conduct  an  illegal  traffic  under  the  g^ise 
of  a  club  difitribution,  the  fact  that  the  organization  is  a  char- 
tered institution  will  not  protect  the  seller:  Black  on  Intoxicat- 
ing Liquors,  par.  142.  This  was  decided  in  Com.  v.  Tiemey, 
148  Pa.  552,  and  was  substantially  reaffirmed  in  the  late  case 
of  Klein  v.  Livingston  Club,  where  Justice  Dean  says :  "  If 
this  were  an  unlicensed  sale,  under  the  guise  of  club  distribu- 
tion, it  would  clearly  be  unlawful ;  the  law  would  look  through 
all  disguises,  and  so  pronounce  it."  But  there  was  evidence 
that  this  was  a  bona  fide  organization  with  a  selected  member- 
ship made  up  of  reputable  persons,  really  owning  its  property 
in  common,  and  formed  and  carried  on  for  purposes  to  which 
the  furnishing  of  liquor  to  its  members  without  profit  was 
merely  incidentaL  Of  course  it  was  for  the  jury  to  determine 
what  the  facts  were ;  all  that  we  are  required  to  say,  or  do  say, 
is,  that  there  was  ample  evidence  to  warrant  a  jury  in  finding 
the  foregoing  facts.  Assuming,  then,  that  a  jury  might  find 
that  the  transaction  was  a  furnishing  of  Hquors  by  a  bona  fide 
club  to  its  own  members  without  profit,  each  paying  for  the 
share  of  the  common  stock  furnished  to  him,  and  that  it  was 
not  a  scheme  to  evade  the  license  laws,  the  question  arises 
whether  it  was  an  illegal  sale.  At  the  time  the  case  was  tried, 
this  was  an  unsettled  question  concerning  which  conflicting 
opinions  were  held.  Since  that  time  it  has  received  thorough 
and  deliberate  consideration  by  the  Supreme  Court  and  has 
been  resolved  against  the  contention  that  such  a  transaction  is 
an  illegal  sale  within  the  meaning  of  the  act  of  May  13, 1887, 
known  as  the  Brooks  Law :  Klein  v.  Livingston  Club,  177  Pa. 
224.  Says  Justice  Dean  :  "  The  purpose  of  the  whole  system 
is  to  distribute  the  advantages,  comforts  and  luxuries  of  the  club 
among  the  members  so  that  there  shall  not  be  unequal  contribu- 
tions to  the  treasury  which  purchases  them.  They  are  all  owners 
of  the  property,  when  purchased  in  equal  shares,  and  if  a  divi- 
sion were  then  made,  each  would  be  entitled  to  an  equal  share  of 
the  liquor ;  but  one  consumes  his  share  and  that  of  the  others 
who  do  not  drink  liquor,  and  he  puts  back  into  the  common 
treasury  the  value  of  the  other's  share;  therefore,  although 
by  consumption  the  division  is  not  equal,  yet  it  is  made  equal 
by  the  contribution  to  the  treasury,  that  has  neither  lost  nor 
gained,  consequently  the  distribution  is  equitable.     Does  tliis 
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constitute  a  sale?  We  think  not;  there  is  no  element  of  b^r* 
gain,  only  a  method  of  distribution  of  the  common  property." 
Applying  these  principles  to  the  facts  which  a  jury  might  well 
have  found  from  the  evidence  before  them,  the  court  below 
should  have  charged  the  jury,  that,  upon  such  a  state  of  facts, 
the  transaction  would  not  be  an  illegal  sale  for  which  the  de- 
fendant could  be  convicted.  Separate  discussion  of  the  several 
assignments  of  error  raising  this  question  is  unnecessary.  So 
far  as  the  rulings  specified  therein  are  in  conflict  with  the  fore- 
going conclusions,  the  assignments  are  sustained. 

The  other  assignments  will  be  briefly  considered  in  their 
order: 

First  assignment.  This  is  not  in  accordance  with  rule  XVII. 
because  the  answer  of  the  witness  is  not  given.  The  reasons 
for  this  rule  and  the  importance  of  conforming  to  it  are  so  clearly 
shown  in  Battles  v.  Sliney,  126  Pa.  460,  that  we  need  only  refer 
to  that  case. 

Second  assignment.  Even  if  the  objection  that  the  question 
was  leading  was  well  taken,  yet  as  the  witness  did  not  answer, 
no  harm  was  done.  If  it  was  apparent  that  the  only  purpose  of 
the  question  was  to  ridicule  or  humiliate  the  witness,  who  had 
been  called,  by  the  counsel  putting  it,  it  should  have  been  re- 
jected on  that  ground.  But  of  this  the  trial  judge  was  better 
able  to  judge  than  we,  and  we  are  not  clear  that  he  erred  in  the 
exercise  of  his  discretion  in  that  regard. 

Third  assignment.  As  the  charter  had  been  put  in  evidence 
it  was  incompetent  and  a  mere  waste  of  time  to  ask  the  defend- 
ant what  its  provisions  were.  But  as  he  did  not  answer  the 
question  the  error  in  overruling  the  objection  did  not  harm  him. 

Fourth  assignment.  The  stenographer's  notes  show  that,  after 
the  evidence  was  closed,  but  whether  before  or  after  the  jury 
were  charged  does  not  affirmatively  appear,  the  counsel  for  the 
defendant  asked  ^^  to  have  the  remarks  of  the  district  attorney 
in  his  argument,  to  which  they  desire  exceptions,  to  be  placed 
on  the  record."  Then  follow  the  remarks  quoted  in  the  assign- 
ment, and  then  the  notes  show  that  an  exception  was  noted  and 
a  bill  sealed  for  the  defendant.  The  assignment  is  that  the 
court  erred  in  permitting  the  counsel  to  make  the  remarks 
quoted.  Some  of  the  statements  alleged  to  have  been  made  by 
counsel  were  outside  reasonable  limits  and  we  remark  generally 
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that  the  proeecuting  attorney  in  a  criminal  case  is  so  far  counsel 
for  the  defendant  that  he  ought  not  to  permit  himself,  nor  to  be 
permitted  without  correction,  if  objection  is  promptly  made,  to 
assert  in  his  closing  argument  to  the  jury  the  existence  of  crim- 
inating facts  of  which  there  is  no  evidence  in  the  case.  But 
we  are  not  clear  that  the  assignment  is  sustained  by  the  record. 
The  record  does  not  affirmatively  show  that  the  court  "  permit- 
ted "  the  counsel  to  make  the  remarks,  or  that  the  judge's  atten- 
tion was  called  to  them  at  the  time  they  were  made,  or  at  any 
time  when  he  could  have  prevented  or  counteracted  their  harm- 
ful effect,  or  that  he  was  asked  to  do  anything  concerning  them. 
Neither  of  the  methods  recognized  in  Com.  v.  Weber,  167  Pa. 
153 ;  Holden  v.  Penna.  R.  R.,  169  Pa.  1,  and  Com.  v.  Windish, 
176  Pa.  167,  for  bringing  the  remarks  of  counsel  upon  the  rec- 
ord, so  that  the  action  of  the  trial  court  with  reference  thereto 
can  be  reviewed  by  the  appellate  court,  was  adopted.  We  are 
therefore  unable  to  sustain  the  assignment. 

Fifth  assignment.  This  is  overruled  for  the  reason  that  the 
record  does  not  show  that  the  ruling  was  excepted  to  at  the  time. 

Seventeenth  assignment.  The  learned  judge  did  not  charge 
the  jury  as  to  the  contents  of  an  anonymous  letter  not  put  in 
evidence.  He  did  speak  of  a  notice  he  had  received  in  conse- 
quence of  which  he  directed  the  constable  to  investigate  the 
case.  This  explanation  of  how  the  return  came  to  be  made 
ought  to  have  been  unnecessary,  but  it  was  evidently  called  out 
by  remarks  of  counsel.  Its  only  effect  was  to  show  that  the 
costs  ought  not  to  be  put  on  the  constable  in  case  of  acquittal. 
If  the  language  of  the  charge  had  been  quoted  totidem  verbis 
in  the  assignment  as  rule  XYI.  requires,  its  purpose  would  have 
been  apparent,  and  it  would  also  have  been  seen  at  once  that  it 
did  not  harm  the  defendant. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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Newton  Weller  v.  Edwin  Meeder,  Administrator  of 
W.  H.  Ifft,  deceased,  Appellant. 

Sale  of  personal  chattels— Retention  of  possession  by  vendor— Fraud, 
The  retention  of  possession  of  personal  chattels  is  fraad  in  law  where 
the  subject  of  the  ti'ansfer  is  capable  of  deliveiy,  and  no  honest,  fair  reason 
can  be  assigned  for  the  vendor  not  giving  and  the  vendee  not  taking  pos- 
session. 

Possession  of  personal  property— Fratid— Province  of  court  and  jury,  ^ 
When  the  possession  of  personalty  sold  is  inconsistent  with  the  bill  of 
sale,  the  law  is  settled,  that  it  is  not  merely  evidence  to  be  submitted  to 
the  jury  to  draw  a  conclusion  of  fmud  in  fact  but  it  is  fraud  in  itself  to  be 
determined  by  the  court. 

Sale  of  personalty— Possession— Fraud— Eule  of  Clow  v.  Woods. 

Sale  was  made  by  a  mother  of  personal  chattels  under  bill  of  sale,  to  a 
son,  resident  at  a  distance;  the  personalty  was  in  her  possession,  on  her 
own  farm  and  in  her  own  building.  No  transfer  of  possession  took  place. 
The  son  immediately  leased  the  property  to  his  mother  and  her  apparent 
possession  was  uninten*upted ;  the  son  never  exercised  any  act  of  owner- 
ship excepting  the  execution  of  the  papers  which  no  one  but  the  mother 
and  son  and  tlie  scrivener  had  any  knowledge  of.  Subsequently  the  son 
bought  his  mother^s  interest  in  the  farm.  The  personal  property  was 
levied  on  by  a  creditor  of  the  mother.  Held,  (1)  that  the  transaction  was 
fraudulent  as  to  creditors  of  the  mother  and  fell  within  the  rule  of  Clow 
V.  Woods ;  (2)  that,  the  facts  being  undisputed,  in  a  feigned  issue  between 
the  son  and  the  execution  creditor  of  the  moUier,  the  creditor  defendant 
was  entitled  to  binding  instructions. 

Argued  May  14, 1896.  Appeal,  No.  102,  April  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  June  T.,  1896, 
No.  1,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaveb,  Reedeb,  Orlady  and  Smith,  J  J.  Re- 
versed. Rice,  P.  J.,  Beaver  and  Orlady,  J  J.,  diasent  Dis- 
senting opinion  by  Orlady,  J. 

Feigned  issue  to  determine  the  ownership  of  certain  personal 
property  levied  on  by  the  sheriff  as  the  property  of  Mary  A. 
Weller  and  claimed  by  Newton  "Weller,  plaintiff,  as  against  Ed- 
win Meeder,  administrator  of  W.  H.  Ifft,  deceased,  defendant  in 
the  feigned  issue  and  plaintiff  in  the  execution.     Debt,  $68.70. 

Mary  A.  Weller  sold  certain  personal  property  to  her  son, 
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the  claimant  and  plaintiff  in  the  feigned  issue.  The  property 
remained  on  the  farm  occupied  l^  the  mother,  the  son  being  a 
resident  of  Pittsburg.  The  son  immediately  leased  the  personal 
property  to  his  mother  and  subsequently  purchased  her  life -es- 
tate in  the  farm.  There  was  no  actual  delivery  of  the  property, 
and  the  son  did  not  come  upon  the  premises  at  all  after  the  pur- 
chase nor  assume  control  ot^er  than  that  evidenced  by  the 
papers  executed  in  the  case  and  which  were  known  only  to  the 
mother  and  son  and  the  scrivener  who  drew  them.  The  prop- 
erty was  seized  in  execution  for  a  debt  due  a  creditor  of  the 
mother  antedating  the  sale  to  the  son  and  a  feigned  issue  was 
framed  in  which  the  son  was  plaintiff  and  the  creditor  defendant 
The  case  was  tried  before  Gbeee,  P.  J.,  and  verdict  rendered 
for  the  plaintiff. 

The  facts  as  outlined  above  are  more  fully  stated  in  the 
opinion  of  the  Superior  Court. 

The  court,  Gbeee,  P.  J.,  charged  the  jury,  inter  alia,  as  fol- 
lows: 

•  •  •  •  Mrs.  Weller  and  Newton  say  that  Newton  had  loaned 
her  and  paid  money  to  the  extent  of  about  $200,  and  she  had 
given  him  this  property ;  she  must  give  him  some  such  posses- 
sion of  the  property  as  the  nature  and  circumstances  of  the  case 
require.  If  a  man  buys  a  horse  from  another  and  does  not  take 
possession  the  contract  is  not  completed ;  there  must  be  posses- 
sion in  the  buyer  and  until  possession  is  in  the  buyer,  tiie  buyer 
has  no  title ;  there  must  be  possession  in  Newton  Weller ;  he 
must  have  received  possession  from  his  mother,  and  if  he  did 
not  receive  possession,  then  the  title  would  remain  in  his  mother 
as  against  creditors  [but  possession  is  not  always  the  turning 
over  property  to  another ;  it  is  not  at  all  necessary  where  parties 
are  living  on  the  same  farm  that  they  take  it  away ;  the  law 
requires  no  nonsense ;]  [3]  [if  a  father  sells  property  to  his  son 
living  on  the  same  farm  the  son  does  not  need  to  go  away  to 
get  possession,  if  the  son  is  living  with  his  father,  but  suppose 
the  son  is  living  on  another  farm  and  buys  a  horse ;  he  could 
not  let  him  stay  there,  unless  he  intended  to  let  his  father  use 
that  horse.]  [4] 

The  law  requires  such  possession  as  the  circumstances  and 
nature  of  the  property  may  require.    If  two  men  are  living  on 
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tiie  same  farm  and  one  sells  the  oUier  property  he  does  not  need 
to  go  through  any  form  of  any  kind  to  give  possession.  [In 
this  case,  if  Newton  Weller  had  been  away  from  his  mother  at 
another  place  and  bought  this  property,  he  would  be  bound  to 
take  possession  of  it  as  against  creditors ;  it  should  be  taken  by 
him  to  his  home,  if  he  intended  to  use  it,  unless  at  the  time  he 
intended  that  his  mother  should  keep  it  on  the  farm  and  use  it. 
If  it  was  the  intention  of  both  parties  at  the  time  that  Newton 
bought  this  property  to  let  his  mother  keep  it  on  the  farm  and 
use  it,  then  it  was  not  necessary  to  take  it  away,  but  he  must 
satisfy  you  that  that  was  the  intention ;  that  his  mother  was  to 
use  tJbe  property  on  the  farm.  If  he  does  not  satisfy  you  of 
that  fact,  then  there  would  be  no  possession.]  [5]  He  could 
recover  as  against  his  mother,  but  not  where  creditors  would 
come  in.  [If  you  believe  from  the  evidence  of  the  two  parties 
that  he  was  to  allow  the  property  to  remain  on  the  farm  for  her 
use,  then  we  say  all  the  possession  was  given  that  was  neces- 
sary.] [6]  If  you  believe  that  this  was  not  a  sale  but  a  turn- 
ing over  to  secure  Newton  for  a  debt,  then  Newton  could  not 
recover.  The  law  does  not  allow  in  this  state  what  is  called  a 
chattel  mortgage ;  he  could  not  take  an  assignment  of  this 
property  to  pay  him  and  hold  it  as  security  for  a  debt ;  but  that 
is  not  pretended  on  his  part;  it  depends  on  the  contract  of  the 
parties,  upon  the  nature  and  circumstances  surrounding  their 
contract  and  sale.  [You  have  heard  the  mother  who  is  unfor- 
tunate in  marriage ;  her  husband  does  not  attend  to  business  as 
he  ought,  and  you  have  her  son  who  is  away  working  and  help- 
ing his  mother.  He  could  not  take  this  property  as  security, 
but  he  can  buy  it  and  own  it  and  rent  it  to  his  mother,  and  it 
does  not  make  any  difference  whether  his  mother  pays  the  rent 
or  not  If  he  sees  fit-,  in  the  kindness  of  his  heart,  to  let  her 
have  it,  that  will  do,  if  you  find  that  the  sale  was  made.]  [7] 
You  must  find  that  Mrs.  Weller  was  paid  for  this  property ; 
that  there  was  an  absolute  sale,  and  that  there  was  a  lease  by 
Newton.  You  must  find  that  there  was  a  delivery  to  Newton ; 
that  he  had  possession,  and  if  Newton  turns  around  and  leases 
it  to  his  mother,  the  creditor  could  not  take  it  away.  If  there 
was  any  fraud  on  the  part  of  Newton  and  his  mother,  judgment 
must  be  for  Mr.  Meeder,  and  if  there  was  no  fraud  and  it  was 
intended  by  both  parties  that  she  was  to  use  it  on  the  land  and 
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everything  was  honest  in  regard  to  it,  the  verdict  ought  to  be 
for  Newton  Weller;  otherwise  the  verdict  ought  to  be  for 
Mr.  Meeder. 

defendant's  points. 

1.  The  claimant  having  admitted  that  he  never  took  posses- 
sion of  the  property  levied  on  but  allowed  it  to  remain  in  pos- 
sessioti  of  the  vendor  (the  defendant  in  the  execution)  after  he 
had  purchased  the  same  in  the  same  manner  as  before,  this  was 
not  such  a  change  of  possession  as  the  law  requires  and  the 
property  remains  subject  to  the  claims  of  her  creditors.  Answer. 
We  answer  this  point  this  way,  as  we  have  instructed  you  be- 
fore :  If  it  was  the  intention  of  Newton  to  allow  his  mother 
to  use  this  property  on  the  land  and  they  were  both  honest  in 
that  intention,  then  it  would  be  a  delivery  to  Newton  and  such 
possession  in  him  as  would  give  him  title  as  against  creditors.  [8] 

2.  Under  all  the  evidence  offered  by  the  claimant  the  verdict 
should  be  for  the  defendant  for  all  the  articles  included  in  the 
bill  of  sale  from  defendant,  Nettie  Weller,  to  the  claimant, 
bearing  date  October  12,  1893.    Answer.    We  refuse  that.  [9] 

Plaintiff  offered  in  evidence  the  transfer  of  personal  property 
from  Mary  A.  Weller  to  Newton  Weller,  the  claimant,  marked 
exhibit  *'  B,*'  which  is  set  out  in  the  opinion  of  the  Superior 
Court ;  also  a  lease  of  the  personal  property  from  the  claimant 
Newton  Weller  to  his  mother,  Mary  A.  Weller,  which  were 
admitted  under  objection  by  defendant.  [1,  2  ] 

Verdict  for  plaintiff.    Defendant  appealed. 

Errors  assigned  were,  (1,  2)  admission  of  evidence,  reciting 
same ;  (3-7)  error  in  portions  of  the  charge  of  the  court  as  in- 
dicated in  brackets,  reciting  same;  (8,  9)  answer  to  defendant's 
first  and  second  points,  reciting  same. 

W.  H,  Lush^  for  appellant. 

J.  D.  Marshall^  for  appellee. 

Opinion  by  Willabd,  J.,  July  16, 1896 : 

Mary  A.  Weller,  the  mother  of  Newton  Weller,  appellee,  was 
living  with  her  husband  on  a  farm  in  Muddy  Creek  township, 
Butler  county.  Pa.,  in  the  year  of  1893.     According  to  her  tea- 
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timony,  she  had  lived  on  the  same  farm  for  thirty  years  prior  to 
April  1, 1895.  She  had  a  life  interest  in  the  farm,  under  the 
will  of  her  husband's  father. 

W.  H.  Ifft  was  a  merchant  in  the  borough  of  Zelienople  in 
the  same  county,  and  from  time  to  time  sold  merchandise  to 
Mrs.  Weller  for  which  she  gave  him  a  judgment  note  on  No- 
vember 27, 1891,  signed  by  herself  and  her  husband,  amount- 
ing to  $68.70.  Upon  the  farm  and  in  the  house  in  which  she 
lived  she  had  certain  personal  property  necessary  for  house- 
keeping purposes  and  conducting  the  farm. 

Newton  Weller,  her  son,  did  not  live  with  his  parents  but 
had  employment  at  Pittsburg  and  there  resided.  Prior  to  Octo- 
ber, 1898,  Newton  had  paid  for  his  mother  certain  debts  con- 
tracted by  her,  amounting  to  $210.  In  payment  of  this  debt, 
Mrs.  Weller,  on  October  12, 1893,  went  to  Butler  and  executed 
the  following  bill  of  sale  to  her  son : 

"This  indenture  made  the  twelfth  day  of  October,  A.  D.  1893, 
by  and  between  Mary  A.  Weller  of  the  first  part  and  Newton 
Weller  of  the  second  part, 

"  Witnesseth ;  That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  two  hundred  dollars  lawful  money 
of  the  United  States,  the  receipt  whereof  is  hereby  acknowl- 
edged, sells  transfers,  and  conveys  unto  the  second  party  all 
the  following  property,  to  wit:  Two  honses,  two  cows,  two 
calves,  set  single  harness,  set  double  harness,  one  wagon,  one 
buggy,  <me  mowing  machine,  one  harrow,  one  plow,  one  hay 
fork,  35  bushels  of  wheat,  51  bushels  buckwheat,  160  bushels 
oats,  four  or  five  acres  of  com  in  shock,  three  pigs,  50  bushels 
potatoes,  five  tons  hay,  more  or  less,  and  all  the  household  fur- 
niture in  the  house  of  the  first  party,  to  have  and  to  hold  to 
him,  the  said  second  party,  his  heirs  and  assigns  forever. 

"Witness  my  hand  and  seal  this  12th  day  of  October,  1898. 
(Signed)    "  Mbs.  Maby  A.  Weller  [seal] 

"  Witness  John  D.  Mabshall." 

This  bill  of  sale  was  duly  acknowledged  on  the  same  day 
before  John  D.  Marshall,  notary  public. 

Mrs.  Weller  sent  this  bill  of  sale  to  her  son  at  Pittsburg  and 
two  days  thereafter  he  executed  a  lease  of  the  same  property  to 
his  mother  for  one  year,  at  $12.00  per  annum.     On  Novem- 
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ber  9th  of  the  same  year  Mrs.  Weller  and  her  husband  executed 
and  delivered  to  Newton  a  deed  of  Mrs.  Weller's  life  interest 
in  the  farm,  which  was  duly  recorded  in  Butler  county,  in  deed 
book  147  at  page  53;  and  immediately  thereafter  Newton  leased 
the  farm  to  his  mother  at  a  rental  of  $44.00  per  annum. 

As  to  the  delivery  of  the  possession  of  the  personal  property, 
Newton  Weller  in  his  cross-examination,  says  : 

"  Q.  As  I  understand  you,  your  mother  owned  the  farm  for 
her  life.  A.  Yes,  sir.  Q.  You  bought  that  from  her?  A.  Yes, 
sir.  Q.  When?  A.  It  was  between  1892  and  1893.  Q.  This 
personal  property  you  speak  of  all  belonged  to  your  mother  ? 
A.  It  did.  Q.  You  bought  it  from  her  by  one  of  these  papers 
you  have  shown?  A.  Yes,  sir.  Q.  You  allowed  it  to  stay  on 
the  farm?  A.  Yes,  sir.  Q.  You  never  took  it  away?  A.  No, 
sir.  Q.  And  two  days  after  that  you  turned  around  and  leased 
it  to  her?  Your  bill  of  sale  is  dated  the  12th  day  of  October, 
1893,  and  on  the  14th  day  of  October  you  made  a  lease  of  it  to 
her?  A.  I  couldn't  just  say.  Q.  A  month  after  that  you 
leased  the  farm  to  her?  A.  Yes,  sir.  Q.  You  have  never  had 
possession  of  this  personal  property  in  dispute?  You  never 
handled  it,  used  it  or  anything?  A.  No,  sir.  Q.  Left  it  with 
her  the  same  as  before  ?    A.  Yes,  sir." 

On  the  same  subject  Mrs.  Weller  in  her  cross-examination 
testified  as  follows :  "  Q.  How  long  have  you  been  living  on 
this  farm  where  you  live  now?  A.  Thirty  years  the  Ist  of 
April.  Q.  You  were  living  tliere  on  the  12th  of  October,  1893? 
A.  Yes,  sir.  Q.  On  that  day  you  were  the  owner  of  two  horses, 
two  cows,  etc.  ?  A.  Yes,  sir.  I  was.  Q.  They  were  all  on 
l^efarm?  A.  Yes,  sir.  Q.  Your  son  was  living  in  Pittsburg? 
A.  Yes,  sir.  Q.  On  that  day  you  sold  them  to  him  by  a  bill  of 
sale?  A.  Yes,  sir.  Q.  What  did  he  do  with  them  on  that  day? 
A.  He  left  them  on  the  farm  for  me  to  use.  Q.  These  three 
pigs?  A.  They  were  not  the  same  stock  of  pigs.  Q.  They 
were  descendants  ?  A.  Yes,  sir.  Q.  You  went  on  and  used 
these  articles  the  same  as  before?  A.  I  did.  Q.  And  have 
remained  in  possession  of  them  ever  since?  A.  Yes,  sir. 
Q.  Did  you  ever  deliver  possession  of  them  to  your  son? 
A.  Yes,  I  gave  him  possession  of  everything.  Q.  Outside  of 
this  Mil  of  sale  you  didn't  give  possession  except  as  shown  by 
tliis  bill  of  sale  ?    A.  No,  sir.'' 
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On  the  29th  of  November,  1894,  W.  H.  Ifft  died  and  Edwin 
Meederwas  appointed  administrator  of  his  estate.  On  Decem 
ber  26, 1894,  the  administrator  entered  judgment  on  the  note  of 
Mrs.  Weller,  and  on  January  6, 1896,  levied  on  all  the  right, 
title  and  claim  of  the  defendant  in  and  to  two  horses,  one  heavy 
wagon,  one  buggy,  one  set  of  double  harness,  one  single  har- 
ness, one  mower,  one  spring  tooth  harrow,  one  cow,  one  heifer, 
two  calves,  three  hogs,  ten  pictures,  one  mirror,  one  hanging 
lamp,  five  beds  and  bedding,  carpets,  dishes,  and  all  other  house- 
hold goods  and  personal  property  belonging  to  the  defendant. 
On  January  9,  1895,  this  personal  property  was  claimed  by 
Newton  Weller  as  his  property,  by  notice  served  on  the  sheriff. 
The  sheriff  applied  for  a  rule  to  interplead  to  which  both  claim- 
ant and  execution  creditor  made  answer.  The  rule  was  made 
absolute  and  an  issue  awarded  to  try  the  right  of  property 
wherein  Newton  Weller  was  made  plaintiff,  and  Edwin  Mee- 
der,  administrator  of  W.  H.  Ifft,  deceased,  defendant.  On  Feb- 
ruary 4,  1896,  the  jury  under  instructions  from  the  court  as  to 
the  law  returned  a  verdict  in  favor  of  the  plaintiff  for  the  prop- 
erty described  in  the  writ. 

It  was  said  by  Mr.  Justice  Sharswood  in  McKibbin  v.  Mar- 
tin, 64  Pa.  852,  that ''  The  principles  settled  in  Clow  v.  Wood, 
5  S.  &  R.  275,  have  been  recognized  and  afllrmed  by  a  beadroU 
of  subsequent  decisions  which  it  would  be  a  mere  affectation 
of  learning  to  cite."  That  case  established  certain  rules  in  the 
sale  and  transfer  of  personal  property : 

First,  that  retention  of  possession  is  fraud  in  law  whenever 
the  subject  of  the  transfer  is  capable  of  delivery,  and  no  honest 
and  fair  reason  can  be  assigned  for  the  vendor  not  giving  up 
and  the  vendee  taking  possession. 

Second,  by  Gibson,  J. :  "  The  inclination  of  my  mind  is,  to 
give  the  statute  a  liberal,  perhaps  an  enlarged  construction,  by 
putting  the  rule  requiring  a  change  of  possession,  on  grounds 
of  public  policy  and  confining  its  exceptions  to  those  cases, 
where,  from  the  very  nature  of  the  transaction,  possession 
either  could  not  be  delivered  at  all,  or  at  least,  without  defeat- 
ing fair  and  honest  objects  intended  to  be  effected  by,  and  which 
constituted  the  motive  for  entering  into  the  contract.  Where 
possession  has  been  withheld  pursuant  to  the  terms  of  the 
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agreement,  some  good  reason  for  the  arrangement,  beyond  the 
convenience  of  the  parties,  should  appear/' 

Third,  where  from  the  nature  of  the  transaction  possession 
cannot  b6  given,  the  parties  ought  in  lieu,  to  do  everything  in 
their  power  to  secure  the  public  from  that  deception  which  the 
possession  of  property  without  the  ownership  always  enables  a 
person  to  practice.  In  every  case  where  possession  is  not  given, 
the  parties  must  leave  nothing  unperformed  within  the  compass 
of  their  power,  to  secure  third  persons  from  the  consequences 
of  the  apparent  ownership  of  the  vendor. 

Fourth,  when  the  possession  is  inconsistent  with  the  deed, 
the  law  is  settled,  that  it  is  not  merely  evidence  to  be  submitted 
to  a  jury  to  draw  a  conclusion  of  fraud  in  fact,  but  it  is  a  fraud 
in  itself  to  be  determined  by  the  court. 

Instead  of  the  supposed  ironclad  rule  that  actual  possession 
of  the  thing  sold  must  be  taken  by  the  vendee  without  regard 
to  circumstances  or  the  nature  and  character  of  the  thing  sold, 
the  rule  of  Clow  v.  Woods  is  sufficiently  broad  to  cover  every 
exception  contained  in  the  decisions  of  our  Supreme  Court  from 
1819  to  the  present  day. 

The  question  we  are  to  consider  in  this  case  is,  what  consti- 
tutes delivery  of  possession.  A  careful  study  of  the  adjudi- 
cated cases  in  our  Supreme  Court  develops  no  inclination  to 
abate  one  jot  the  salutary  rule  laid  down  in  Clow  v.  Woods. 
It  stands  unshaken  as  a  beacon  light  to  guide  the  lawyer  and 
judge  in  arriving  at  correct  conclusions  involving  questions 
similar  to  the  one  presented  for  our  consideration  in  this  C9&e. 

In  the  long  line  of  decisions  on  the  subject,  the  courts  have 
considered  the  character  .of  the  property  transferred,  the  rela- 
tion of  the  parties,  the  intended  use  of  the  property,  the  facts 
of  each  case,  whether  the  want  of  sufiBcient  delivery  constitutes 
fraud  in  law,  or  whether  the  facts  should  be  submitted  to  a 
jury  to  determine  the  sufficiency  of  the  delivery  as  against  cred- 
itors or  otherwise.  It  has  been  held  that  where  a  father  and 
son  occupy  the  same  premises,  a  bona  fide  sale  of  the  personal 
property  thereon  from  one  to  the  other,  accompanied  by  assump- 
tion of  ownership  on  the  part  of  the  vendee,  was  not  fraudulent 
per  se,  although  the  vendor  remained  on  the  premises  in  the 
vendee's  employ.  And  so  it  is  held  in  transactions  between 
brothers,  and  brothers  and  sisters. 
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In  the  case  of  the  bona  fide  sale  of  a  store  of  goods,  it  has 
been  held  that  the  transfer  of  the  key  by  the  vendor  to  the 
vendee  was  sufficient,  although  the  vendor  remained  in  the 
store  as  an  employee.  So  the  bona  fide  turning  over  of  a  key 
to  a  house  and  a  sale  of  the  furniture  therein  and  the  departuip 
of  the  vendor  from  the  premises,  vested  a  good  title  in  the  ven- 
dee as  against  creditors. 

The  sale  of  piles  of  pig  iron  in  the  yard,  with  the  marks  of 
the  vendee  immediately  placed  thereon,  constituted  a  good 
delivery;  and  so  as  to  rafts,  timber  and  other  property  not 
capable  of  inmiediate  transfer  on  account  of  its  bulk.  Most  of 
the  cases  however  involve  the  question  whether  there  are  such 
changes  of  possession  as  the  nature  and  circumstances  of  the 
case  admit  of,  and  this  question  is  for  the  jury  where  there  is 
any  doubt. 

In  another  case  where  "  A "  purchased  the  homestead  and 
farm  of  "  B  "  at  sheriff's  sale  "  A  "  took  possession  thereof  and 
subsequently  employed  ^^  B  "  as  a  farm  hand  to  work  the  farm. 
After  taking  possession  of  the  farm  "'  A  "  purchased  of  "  B  " 
his  household  furniture  and  the  stock  and  farm  implements  on 
the  farm  and  leased  them  to  the  wife  of  "  B."  It  was  held  that 
it  was  for  the  jury  to  say  whether  the  delivery  was  sufficient 
under  the  circumstances  as  against  the  creditors  of  "  B."  The 
principal  cases  in  Pennsylvania  bearing  upon  this  branch  of  the 
subject  are :  McVicker  v.  May,  3  Pa.  224 ;  Forsyth  v.  Matthews, 
14  Pa.  100 ;  Hugus  v.  Robinson,  24  Pa.  9 ;  Dunlap  v.  Bour- 
nonville,  26  Pa.  72 ;  Chase  v.  Ralston,  80  Pa.  539 ;  Barr  v.  Reitz, 
53  Pa.  256;  Billingsley  v.  White,  69  Pa.  464;  McKibbin  v. 
Martin,  64  Pa.  352 ;  Evans  v.  Scott,  89  Pa.  136 ;  Smith  v.  Cris- 
man,  91  Pa.  428 ;  Pearson  v.  Carter,  94  Pa.  156 ;  Barr  v.  Boyles, 
96  Pa.  31 ;  Rothermel  v.  Marr,  98  Pa.  285 ;  Crawford  v.  Davis, 
99  Pa.  576 ;  McClure  v.  Forney,  107  Pa.  414 ;  Renninger  v. 
Spatz,  128  Pa.  524 ;  McGuire  v.  James,  143  Pa.  521 ;  Garret- 
son  V.  Hackenberg,  144  Pa.  107 ;  Janney  v.  Howard,  150  Pa. 
339 ;  Bell  v.  McCloskey,  155  Pa.  319 ;  Goddard,  Hill  &  Co.  v. 
WeU  &  Co.,  165  Pa.  419 ;  Williams  &  Co.  v.  Rolling  Mill  Co., 
174  Pa.  299. 

"  Where  the  possession  does  not  follow,  as  well  as  accompany 
the  transfer,  it  is  a  fraud  in  law  without  regard  to  the  intention 
of  the  parties,  and  becomes  a  question  for  the  court  and  not 
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for  the  juiy :  "  Young  v.  McCIure,  2  W.  &  S.  147.  "  A  symbol- 
ical, constructive  or  temporary  delivery  of  personal  property  is 
not  sufficient  to  change  the  owneiship  as  to  creditors ;  there 
must  be  an  actual  delivery  at  the  time  of  the  transfer,  and  a  con- 
tinuing possession;  otherwise  the  sale,  although  bona  fide  as 
between  the  parties  themselves,  is  fraudulent  in  law :"  McBride 
V.  McCleUand,  6  W.  &  S.  94. 

"'  Where,  in  the  sale  of  personal  property,  the  possession  does 
not  follow  and  accompany  the  transfer,  it  is  a  fraud  in  law  with- 
out regard  to  the  intention  of  the  parties,  and  is  a  question 
for  the  court  and  not  for  the  jury : "  Milne,  Browne  &  Co.  v. 
Henry,  40  Pa.  862.  And  to  the  same  effect  is  Dewart  v.  Cle- 
ment, 48  Pa.  413. 

When  the  vendor  is  in  possession  at  the  time  of  the  sale,  the 
want  of  change  of  the  possession  is  not  merely  evidence  of  fraud, 
but  such  a  circumstance,  per  se,  as  makes  the  transaction  fraud- 
ulent as  to  creditors  and  subsequent  bona  fide  purchasers,  the 
law  imputing  fraud  to  the  first  purchaser  because  of  his  neglect 
to  take  possession :  Stephens  v.  Gifford,  187  Pa.  219. 

The  facts  in  this  case  are  not  in  dispute.  It  was  therefore 
for  the  court  to  say,  under  the  undisputed  facts,  whether  the 
sale  of  the  personal  property  by  Mrs.  Weller  to  her  son  was  a 
fraud  in  law  as  against  her  creditor,  the  administrator  of  W.  H. 
Ifft.  In  our  view  of  this  case  we  do  not  think  it  necessary  to 
discuss  the  assignments  of  error  at  length. 

The  bill  of  sale  and  lease  of  the  personal  property,  exhibits 
"  B  "  and  "  C  "  under  the  offer,  were  properly  admitted  in  evi- 
dence at  the  time.  The  first  and  second  specifications  of  error 
are  overruled. 

The  language  of  the  court  in  its  charge,  complained  of  in  the 
third  specification  of  error,  was  unexceptionable  and  the  speci- 
fication is  overruled. 

The  proposition  of  the  judge  in  another  part  of  his  charge  that 
where  a  son  and  father  occupy  separate  farms,  the  son  bujring 
a  horse  of  his  father  and  suffering  it  to*  remain  in  the  father's 
possession,  would  be  a  fraud  in  law,  unless  the  son  intended  the 
father  to  use  the  horse  on  his  own  farm^  is  misleading  and  gave 
the  jury  to  understand  that  the  intention  of  the  son  to  have  his 
father  keep  the  horse  in  his  own  possession  was  sufficient  to 
protect  the  property  from  the  claims  of  the  father's  creditors. 
Vol.  n— 82 
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This  instruction  was  properly  assigned  for  error  and  the  fourth 
assignment  is  sustained.  Again  the  judge  says  in  his  charge, 
"  If  it  was  the  intention  of  both  parties  at  the  time  that  New- 
ton bought  this  property  to  let  his  mother  keep  it  on  the  farm 
and  use  it  there,  it  was  not  necessary  to  take  it  away,  but  he 
must  satisfy  you  that  was  the  intention."  This  instruction 
would  be  proper  in  a  controversy  between  mother  and  son,  but 
the  creditor  is  entirely  lost  sight  of.  The  attention  of  the  jury 
by  this  language  is  directed  to  nothing  but  the  intention  of  the 
parties,  and  they  were  virtually  instructed  if  they  believed  such 
intention  existed  that  was  the  end  of  the  matter  and  further 
deliveiy  of  possession  was  unnecessary.  The  fifth  specification 
of  error  is  sustained. 

The  jury  were  also  told  by  the  judge,  "  If  you  believe  from 
the  evidence  of  the  two  parties  (mother  and  son)  that  he  was 
to  allow  the  property  to  remain  on  the  farm  for  her  use,  then 
we  say  all  the  possession  was  given  that  was  necessary."  For- 
tunately for  creditors,  their  rights  cannot  be  swept  away  by  the 
intention  of  parties  in  this  manner.  If  such  were  the  rule  the 
apparent  possession  of  personal  property  as  heretofore  held  would 
be  idle  and  useless  to  those  giving  credit  on  the  strength  of  pos- 
session. In  Janney  v.  Howard,  supra,  the  judge  in  the  court 
below  charged  the  jury  as  follows :  "  Now  if  Janney  was  legally 
under  all  the  circumstances  of  the  case  which  you  have  heard, 
the  owner ;  if  you  shall  be  satisfied  upon  consideration,  that  as 
between  Kelly  and  himself,  Janney  was  to  be  considered  at  this 
time  the  owner  of  the  property,  that  he  had  acquired  a  valid 
title  to  it  by  the  purchase  which  he  alleges  to  have  taken  place, 
then  notwithstanding  the  fact  that  Kelly  had  previously  been 
the  owner  of  the  property,  notwithstanding  the  fact  that  Kelly 
owed  Howard  the  amount  represented  by  Howard's  indebted- 
ness, your  verdict  would  have  to  be,  would  properly  be  as  a 
matter  of  honesty  and  ought  to  be  as  a  matter  of  law,  in  favor 
of  the  claimant,  Mr.  Janney."  Upon  this  charge  Mr.  Justice 
Heydbick  remarked,  in  delivering  the  opinion  of  the  Supreme 
Court,  "  The  vice  of  this  instruction  is  that  it  makes  the  valid- 
ity of  the  transaction  as  between  Kelly  and  Janney  the  test  of 
its  validity  as  against  the  execution  creditors  of  the  former, 
whereas  it  is  but  one  step  towards  perfection  of  title  in  the  lat- 
ter case."    The  sixth  assignment  must  be  sustained. 
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The  language  of  the  judge  to  the  juiy,  complained  of  in  the 
7th  specification  of  error,  as  to  the  unfortunate  marriage  relation 
between  Mrs.  Weller  and  her  husband,  and  that  her  husband 
did  not  attend  to  business,  was  not  warranted  by  the  evidence. 
It  should  not  have  been  gratuitously  thrown  into  the  juiy  box. 
For  that  reason  the  specification  is  sustained. 

The  eighth  specification  involves  the  same  question  raised  by 
the  sixth,  and  for  the  same  reasons  is  sustained. 

The  defendant's  second  point  in  the  court  below  should  have 
been  affirmed.  It  called  for  binding  instructions  in  favor  of  the 
defendant  in  the  issue  which  should  have  been  given.  Eveiy 
item  of  property  enumerated  in  the  bill  of  sale  was  capable  of 
immediate  delivery.  It  was  in  the  possession  of  Mrs.  Weller 
and  at  the  time  of  the  sale  she  was  the  owner  of  and  in  posses- 
sion of  the  farm  and  buildings.  It  is  idle  to  say  that  the  deliv- 
ery of  the  bill  of  sale  to  her  son  at  Pittsburg,  and  the  execution 
of  the  lease  by  the  son  back  to  the  mother  was  a  delivery  of 
possession  as  against  the  claim  of  creditors.  It  is  equally  idle 
to  say  that  the  intention  of  the  parties  to  have  it  remain  where 
it  was  for  use  in  conducting  the  farm  would  be  a  delivery.  No 
matter  how  meritorious  the  conduct  of  the  son  toward  the 
mother,  no  matter  if  it  would  have  been  an  idle  ceremony  to 
remove  the  furniture  and  other  property  and  deliver  it  to  the 
son,  it  was  susceptible  of  such  delivery  and  the  delivery  was  n6t 
made.  In  Steelwagon  v.  Jeffries  and  Wife,  44  Pa.  412,  Mr.  Jus- 
tice Williams  said,  ^*  Why  is  not  the  transfer  of  household 
property  to  be  actual  and  exclusive,  like  that  of  any  other  per- 
sonal property?  It  is  as  capable  of  manual  occupancy  and  re- 
moval as  almost  any  other  kind.  If  the  sale  be  actual,  it  usually 
is  removed ;  if  it  be  only  for  the  purpose  of  securing  it  against 
creditors,  why  shall  it  not  stand  on  the  same  platform  with  other 
property,  capable  of  delivery  and  change  of  possession?'* 

With  the  imperative  duty  resting  upon  them  of  doing  "every- 
thing in  their  power  to  secure  the  public  from  that  deception 
which  the  possession  of  property  without  the  ownership  alwaysT 
enables  a  person  to  practice,"  they  did  nothing  to  change  the 
possession  or  apparent  possession.  Actually,  by  notice,  sign, 
symbol  or  otherwise,  no  change  of  possession  took  place  in  any 
visible  manner.  The  mother  continued  in  her  own  house,  on 
her  own  farm,  with  the  same  possession  of  the  property  named 
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in  the  bill  of  sale  that  she  had  enjoyed  for  years.  The  son  did 
not  come  to  receive  delivery  of  the  goods  he  had  purchased.  He 
never  exercised  any  act  of  ownership  except  the  execution  of 
certain  papers  which  no  one  but  the  mother  and  son,  and  the 
scrivener  who  drew  them,  had  any  knowledge  of.  Under  the 
facts  of  this  case  nothing  remains  but  to  enforce  the  rule  of 
Clow  V.  Woods,  as  the  facts  do  not  bring  it  within  the  rule  of  any 
other  case  which  is  an  exception  to  or  modification  of  that  case. 

The  counsel  for  the  appellee,  in  the  history  of  the  case,  frankly 
states :  "  The  intention  was  to  make  the  transaction  correspond 
with  the  facts  in  Renninger  v.  Spatz,  128  Pa.  524."  The  facts 
in  this  case  are  clearly  distinguishable  from  those  of  Renninger 
V.  Spatz. 

The  sale  of  this  property  was  made  on  October  12  and 
leased  by  the  son  to  the  mother  on  the  14th.  It  was  then  in 
her  possession,  on  her  own  farm  and  in  her  own  building.  The 
transfer  of  the  farm  was  by  deed,  November  9, 1893,  recorded 
in  deed  book  147,  page  53. 

The  undisputed  testimony  is  that  the  sale  of  the  personal 
property  took  place  in  October  and  no  other  sale  is  claimed  by 
either  party  at  any  other  time.  The  claim  of  the  creditor  was 
defeated  by  the  sale  made  at  that  time,  or  not  at  all. 

In  Renninger  v.  Spatz,  Spatz  had,  prior  to  the  sale  of  the  per^ 
sonal  property,  purchased  the  farm  and  buildings  containing 
the  same  at  sheriff's  sale  and  received  a  sheriffs  deed  therefor. 
In  the  language  of  Justice  McCollum,  he  was  in  full  posses- 
sion and  control  thereof.  The  property  which  was  the  subject 
of  the  sale  was  on  the  farm  of  the  vendee  and  intended  for  use 
there.  On  his  own  farm,  he  purchased  the  property  and  em- 
ployed Snader  as  a  farm  hand  thereon  and  leased  the  personal 
property  to  Mrs.  Snader.  It  was  levied  on  as  the  property  ol 
Snader  and  under  this  state  of  facts  the  Supreme  Court,  through 
Mr.  Justice  McCollum,  decided  that  the  question  of  sufficiency 
of  delivery  was  properly  submitted  to  the  jury. 

In  Pressel  v.  Bice,  142  Pa.  270,  the  same  court  decided  as 
follows :  "  The  court  below  submitted  to  the  juiy  the  question 
whether  there  was  such  a  change  of  the  possession  of  the  prop- 
erty in  controversy  as  was  reasonable  under  the  circumstances. 
The  said  property  consisted  of  a  steam  engine  attached  to  a 
portable  sawmill.    Both  were  on  the  premises  of  the  plaintiff 
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at  the  time  he  purchased  them  from  James  Dodson.  Had  they 
been  upon  the  premises  of  the  latter,  the  case  would  have  been 
different,  and  it  might  have  been  the  duty  of  the  learned  judge 
below  to  instruct  the  jury,  as  matter  of  law,  that  there  was  not 
a  sufficient  change  of  possession,  but  the  fact  that  the  property 
was  actually  on  Pressel's  property,  at  the  time  of  the  sale,  justi- 
fied the  court  in  submitting  that  matter  to  the  jury." 

We  are  aware  that  a  change  in  the  location  of  property  is 
not  always  necessary  or  practicable,  but  where  such  change  is 
not  necessary  or  practicable  the  vendee  must  assume  such  con- 
trol of  the  property  as  to  reasonably  indicate  a  change  of  owner- 
ship. 

In  Buckley  v.  Duff  &  Sons,  114  Pa.  696,  where  there  was 
no  change  in  the  location  of  the  machines  purchased  by  Buckley, 
they  were  surrendered  to  him  and  he  formally  leased  them  to 
Graves  and  Marland  and  had  them  insured  in  his  own  name. 
They  remained  in  the  mill,  the  place  where  they  were  made  to 
be  used,  and  Buckley  received  full  rent  therefor  for  seven  years 
before  they  were  levied  upon.  In  that  case  Justice  Clabk 
said,  ^^  It  may  be,  perhaps,  that  this  was  of  no  avail  to  defeat 
the  claims  of  existing  creditors  or  bona  fide  purchasers,"  and 
the  judgment  was  reversed  on  the  ground  that  the  claim  of  the 
execution  creditor  accrued  subsequent  to  the  transfer  and  there 
was  no  evidence  of  indebtedness  to  any  one  on  the  part  of  the 
vendors  at  the  time  of  the  sale. 

In  Garretson  v.  Hackenberg,  supra,  where  a  lumbering  out- 
fit was  sold  and  the  location  of  the  property  was  not  changed, 
the  plaintiff  went  to  the  camp  of  Burt,  the  vendor,  who  was 
largely  indebted  to  him,  took  from  Burt  a  bill  of  sale  and  the 
surrender  of  the  property,  also  an  assignment  of  Burt's  con- 
tracts with  Goodyear,  on  whose  land  and  for  whom  he  was 
lumbering,  hired  the  men  who  were  working  for  Burt,  put 
additional  men  on  the  job,  hired  Burt  as  foreman  and  notified 
Goodyear  of  the  assignment  of  the  contracts,  who  recognized 
Garretson  and  continued  the  contracts  with  him.  It  was  held 
that  the  question  of  sufficiency  of  delivery  was  for  the  jury. 

In  Bell  V.  McCloskey,  supra,  the  facts  were  that  Bell,  the 
plaintiff,  was  in  possession  of  a  dairy  farm  as  lessee.  He  had 
in  his  employ  to  manage  the  farm  an  experienced  dairyman  by 
the  name  of  John  Price.    Bell  leased  the  farm  to  Price  and  by 
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a  bill  of  sale  sold  him  the  cows,  horses  and  farm  implements 
on  the  farm.  Price  giving  his  notes  therefor.  Subsequently  he 
could  not  pay  the  notes  and  he  surrendered  the  property  again 
to  Bell  and  gave  him  a  bill  of  sale.  Bell  then  leased  the  farm, 
cattle  etc.  to  Price.  After  the  transfer  of  the  leasehold  inter- 
est in  the  farm  and  personal  property,  Price  continued  in  pos- 
session as  manager  for  Bell.  Subsequently  an  execution  was 
issued  against  Price  and  twenty  cows  were  sold  thereon  by  the 
sheriff.  In  an  action  by  Bell  against  the  sheriff  the  jury  were 
instructed  that  if  they  were  satisfied  that  the  transaction  was 
honest  and  for  a  valuable  consideration,  followed  by  acts  in- 
tended to  transfer  the  possession  as  well  as  the  title,  and  that 
the  vendee  assumed  such  control  of  the  property  as  reasonably 
indicated  a  change  of  ownership,  the  transaction  must  stand. 
This  was  affirmed  by  the  Supreme  Court. 

In  this  case  it  will  be  observed  that  Bell  was  in  pos8es6ion 
of  the  farm  as  lessee.  He  did  not  assign  his  title,  but  sublet  or 
leased  to  Price.  When  he  took  back  the  property  he  was  on 
his  own  leasehold  and  employed  Price  as  manager  in  the  same 
position  he  had  occupied  originally,  and  when  Price  made  the 
transfer  of  the  cows  he  also  transferred  his  lease  at  the  same 
time,  which  gave  Bell  possession  of  the  farm.  The  facts  in 
this  case  are  very  imperfectly  reported  and  whether  the  claim 
of  the  execution  creditor  subsisted  at  the  time  of  the  alleged 
transfer  or  accrued  after  that  time  does  not  appear.  These 
cases  are  all  distinguishable  in  their  facts  from  the  case  we  are 
now  considering.  Had  tlie  most  experienced  detective  been 
stationed  upon  the  farm  of  Mrs.  Weller  at  the  time  of  the  al- 
leged transfer  to  her  son,  he  never  could  have  discovered  any 
such  assumption  of  control  of  the  property  by  the  son  as  to  rea- 
sonably indicate  a  change  of  ownership.  Had  Mrs.  Weller  sold 
any  of  this  property  to  a  bona  fide  purchaser  the  claim  of  such 
purchaser  would  have  been  incontestably  good  and  perfect  as 
against  Newton  Weller.  At  the  time  of  the  delivery  of  the  bill 
of  sale  and  alleged  transfer  of  the  personal  property  to  Newton 
Weller,  he  was  not  in  possession  of  nor  did  he  own  the  farm, 
and  therefore  there  was  no  presumption  that  the  possession  of 
the  personal  property  had  passed  to  him  with  the  ownership  of 
the  land.  The  fact  that  one  month  afterwards  he  became  the 
owner  of  his  mother's  life  interest  in  the  land  did  not  s^ect  the 
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sale  of  the  personal  property  already  consummated.  No  sub- 
sequent sale  is  alleged.  The  transaction  must  stand  or  fall  ac- 
cording to  the  circumstances  at  the  time  of  the  sale : — ^It  must 
fall.  There  was  no  delivery  of  possession  by  Mrs.  Weller  to  her 
son,  and  as  against  his  mother's  creditor,  whose  claim  existed 
at  the  time,  he  held  no  title. 

To  affirm  the  proposition  of  the  trial  judge  would  in  effect 
make  the  rule,  settled  in  Clow  v.  Woods,  of  no  practical  value. 
The  credit  system  of  1819  has  expanded  and  kept  pace  with  the 
increase  of  the  business  and  population  of  the  country  and  the 
protection  of  the  statute  as  applied  in  that  case,  is  as  imperative 
to-day  as  it  was  then.  Credits  founded  directly  or  indirectly 
on  the  possession  and  apparent  ownership  of  personal  property 
are  matters  of  every  day  occurrence,  and  the  rule  so  wisely 
established  should  be  firmly  maintained,  so  that  possession  and 
apparent  ownership  shall  be  the  guaranty  of  credit  and  good 
faith  and  no  one  shall  be  deceived  thereby.  There  is  nothing 
in  the  facts  of  this  case  to  make  it  an  exception.  The  ninth 
specification  of  error  is  sustained. 

And  now,  to  wit,  July  16,  1896,  after  argument  by  counsel 
and  consideration  by  the  court,  it  is  ordered  and  adjudged  that 
the  judgment  of  the  court  of  common  pleas  of  Butler  county  in 
this  case  be  reversed,  and  that  judgment  be  entered  for  the 
defendant  in  the  issue  and  that  he  do  recover  his  costs. 

Rice,  P.  J.,  Beaver  and  Orlady,  J.J.,  dissent.  Opinion 
to  be  filed  later. 

Dissenting  Opinion  by  Orlady,  J.,  October  21, 1896. 

I  am  not  willing,  under  the  facts  as  found,  to  adopt  the  con- 
clusion reached  by  the  majority  opinion  in  determining,  as 
fraudulent  in  law,  the  sale  of  this  personal  property. 

The  bona  fides  of  the  transaction  was  established  by  uncon- 
tradicted evidence  and  a  verdict.  The  fact  that  the  deed  to 
the  son  for,  and  lease  to  the  mother  of,  the  life  estate  were 
executed  one  month  after  the  sale  and  lease  of  the  personal  prop- 
erty, is  not  a  fatal  objection  to  the  integrity  of  the  first  transac- 
tion, as  all  the  transfers  were  complete  and  the  deed  on  record 
for  more  than  a  year  before  the  execution  creditor  sought  to 
enforce  the  judgment  against  the  property  which  was  on  the 
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fivmi  leased  to  Mrs.  Weller.  No  act  of  plaintiff  tended  to  de- 
ceive the  defendant,  so  that  for  this  case  all  the  transfers  may 
be  treated  as  having  been  contemporaneously  executed. 

There  was  no  statutory  provision,  or  decided  case,  in  this 
state  requiring  the  placing  on  public  record  the  written  evi- 
dence of  title  to  this  personal  property.  The  design  of  the  law, 
in  requiring  a  visible  physical  separation  of  property  from  a 
vendor,  is  to  give  notice  of  a  transfer  of  the  title,  to  all  persons 
who  are  or  may  be  interested  in  it,  to  the  end  that  fraudulent 
sales  may  be  prevented. 

I  feel,  the  exhaustive  opinion  filed  by  my  Brother  Willard 
gives  undue  importance  to  the  observance  of  the  forms  to  be 
followed.  There  was  in  the  minds  of  both  the  parties  concur- 
ring in  this  transfer  in  accordance  with  the  contract  the  intent  of 
one  to  deliver  and  the  other  to  receive :  Goss  P.  Co.  v.  Jordan, 
171  Pa.  474.  The  undisputed  evidence  being  that  after  the 
sale  Mrs.  Weller  had  possession  of  it  under  the  lease  and  had 
no  other  interest  in  it. 

The  exceptions  so  plainly  stated  in  Clow  v.  Woods,  5  S.  &  R. 
275,  are  as  freely  applied  as  the  sterner  rule  invoked  in  the 
opinion  filed.  And  there  can  be  no  mistaking  the  necessity  for 
the  exceptions  or  the  soundness  of  the  legal  reasons  supporting 
them ;  they  have  ever  been  so  employed  to  thwart  imposition 
induced  by  false  credit  and  frustrate  fraudulent  combination. 

The  value  of  a  decision  is  to  be  measured  in  the  light  of  its 
supporting  facts,  and  in  determining  whether  a  conclusion  of 
law  in  any  adjudicated  case  is  a  precedent  in  a  subsequent  one, 
the  value  of  the  first,  usually,  is  measured  by  the  similarity  or 
dissimilarity  to  the  second  in  its  controlling  facts,  and  even  if 
the  court,  announcing  the  conclusion,  misapprehends  or  mis- 
takes the  facts,  the  conclusion,  to  be  of  value  as  a  precedent, 
must  be  taken  as  applicable  to  the  facts  as  assumed  by  the  court ; 
they  as  concerns  the  judgment  are  the  facts,  and  whether  exist- 
ing or  nonexisting  either  prompt  or  compel  the  conclusion  of 
law  that  determines  the  judgment :  Yoders  v.  Amwell  Town- 
ship, 172  Pa.  447. 

There  is  in  every  case  of  this  character  a  well  defined  line  of 
demarcation  to  be  observed,  which  is  established  on  the  double 
thought ;  possession  of  personal  property  is  prima  facie  evidence 
of  ownership,  and,  to  sustain  a  questioned  title,  where  the  pos- 
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B6B8ion  is  not  exclusive,  the  evidence  most  be  clear,  precise,  and 
indubitable ;  and  conforming  to  these  preserves  legal  principles 
and  does  exact  justice. 

The  Supreme  Court  has  frequently  noted  exceptions,  without 
relaxing  the  force  of  the  general  rule  announced  in  Clow  v. 
Woods.     In  Dunlap  v.  Boumonville,  26  Pa.  72,  the  court  say : 

**  Now  certainly  there  is  no  law  prohibiting  persons  standing 
in  near  relations  of  business  or  afiSnity  from  buying  from  each 
other ;  or  requiring  them  to  conduct  their  business  with  each 
other  in  a  special  form.  It  must  be,  therefore,  that  when  there 
is  a  transfer  of  possession  corresponding  with  the  sale,  and  with 
the  nature  of  the  property  sold,  and  with  the  relations  of  the 
parties,  and  such  as  is  naturally  expected  under  the  circum- 
stances, and  it  does  not  appear  is  a  sham  or  cover,  then  the 
forms  of  law  are  complied  with,  and  the  sale  is  valid,  unless 
actual  fraud  be  shown.'* 

Whilst  this  case  is  placed  on  the  very  outer  verge  of  settled 
principles  in  Steelwagon  v.  JefEries,  44  Pa.  407,  it  is  unquali- 
fiedly followed  in  McMarlin  v.  English,  74  Pa.  296,  and  other 
cases. 

In  Hugus  V.  Robinson,  24  Pa.  9,  it  is  said :  "  We  are  always 
reminded  in  such  cases  as  this,  that  if  the  transaction  complained 
of  is  allowed  a  wide  door  is  left  open  by  which  fraud  may  be 
perpetrated.  Grant  that  it  is  so.  In  seeking  to  catch  rogues 
we  must  not  ensnare  honest  men,  we  must  not  become  so  zealous 
against  fraud  as  to  restrain  the  free  action  of  honesty,  a  result 
that  would  be  most  disastrous.  ...  To  require  a  delivery  to 
be  exclusive,  would  be  to  declare  void  all  sales  of  undivided 
interests  ;  and  to  require  it  to  be  notorious  would  violate  the 
ordinary  customs  of  business ;  for  most  people  make  purchases 
in  such  a  way  that  their  acts  never  become  notorious  except  in 
aid  of  a  lawsuit." 

In  Billingsley  v.  White,  59  Pa.  464,  the  Supreme  Court  say: 
"  But  is  it  essential  to  such  separation  that  the  property  shall 
be  removed  from  the  vendor,  or  the  vendor  from  the.  property, 
80  that  there  shall  be  an  actual  and  visible  separation  between 
them  measurable  by  space  or  distance  ?  Must  the  vendor  abso- 
lutely cease  to  have  any  connection  or  contract  with  the  prop- 
erty after  its  delivery,  not  as  owner,  but  as  agent  or  servant  of 
the  vendee,  on  pain  of  having  the  sale  declared  fraudulent? 
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"  To  hold  this  would  be  going  beyond  the  established  doctrine 
of  our  own  decisions,  and  the  reason  and  requirements  of  the 
law.  Separation  of  the  property  from  the  possession  of  the 
vendor  implies  nothing  more  than  a  change  of  the  vendor's  re- 
lation to  it  as  owner,  and  consists  in  the  surrender  and  transfer 
of  his  power  and  control  over  it  to  the  vendee." 

The  object  of  this  purchase  by  Newton  Weller  was  sensible^ 
and  the  intended  use  of  the  property  feasible,  only  if  used  in 
the  same  place  by  the  same  persons,  after  as  before  the  sale. 
Any  other  treatment  of  it  would  have  defeated  the  very  pur- 
pose of  the  transaction. 

His  location  and  business  (an  electrician  in  Pittsburg)  pre- 
cluded all  thought  of  taking  this  property  to  his  residence  or 
place  of  business,  and  while  the  attending  circumstances  of  the 
sale  are  nearly  always  subject  to  the  will  of  the  parties,  the  de« 
signing  and  crafty  can  readily  add  a  false  sign,  change  books, 
remove  and  return  property  to  technically  comply  with  the 
severest  requirement ;  but  to  make  such  acts  so  susceptible  of 
intrigue  the  determining  ones  is  being  strict  as  to  the  "  tithe  of 
mint,  anise  and  cummin  "  and  forgetful  of  the  "  weightier  mat- 
ters" as  suggested  in  Hugus  v.  Robinson,  supra.  And  in 
McKibbin  v.  Martin,  64  Pa.  852 :  "  It  often  happens  that  the 
subject  of  the  sale  is  not  reasonably  capable  of  an  actual  de- 
livery, and  then  a  constructive  delivery  will  be  sufficient,"  is 
given  as  the  true  rule,  where  it  would  not  be  impossible,  but 
injurious  and  unusual  to  remove  the  property  from  where  it 
happens  to  be  at  the  time  of  the  transfer,  and  instances  of  a 
vessel  at  sea,  warehoused  goods,  bricks  in  the  kiln,  timber  in  the 
woods,  articles  in  process  of  manufacture,  sales  between  rela- 
tives furnish  ample  argument  to  sustain  the  common  sense  of 
the  discriminations. 

In  Evans  v.  Scott,  89  Pa.  136,  the  distinction  is  plainly  made 
between  the  earlier  cases  of  Clow  v.  Woods,  5  S.  &  R.  275 ; 
Babb  V.  Clemson,  10  S.  &  R.  419 ;  Hoffner  v.  Clark,  6  Wharton, 
645 ;  Brawn  v.  Keller,  48  Pa.  104 ;  Steelwagon  v.  Jeffries,  44 
Pa.  407 ;  and  the  line  of  cases  which  to  some  extent  modified 
them,  many  of  which  are  reviewed  in  McKibbin  v.  Martin,  supra, 
and  Evans  v.  Scott,  decides  "  the  question  should  have  been 
submitted  to  the  jury,  whether  the  change  of  possession  was 
actual  or  bona  fide,  not  pretended,  deceptive  and  collusive,  and 
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whether  such  change  of  possession  was  all  that  could  rea»onahly 
he  expected  of  the  vendor,  taking  into  view  the  character  and 
situation  of  the  property  and  the  relations  of  the  parties."  The 
same  language  is  adopted  and  followed  in  Goddard  et  al.  v. 
Weil,  166  Pa.  419. 

In  Stephens  v.  Gifford,  187  Pa.  219,  an  able,  exhaustive  and 
convincing  review  of  the  decisions  is  presented  with  special  sig- 
nificance, showing  the  necessity  for  applying  legal  principles  to 
proven  facts,  instead  of  making  a  single  standard  of  duty  or  lia- 
bility for  every  case. 

In  Crawford  v.  Davis,  99  Pa.  576,  it  is  said:  "No  such  change 
of  possession  as  will  defeat  the  fair  and  honest  object  of  the 
pai-ties  is  required,"  and  followed  in  Cessna  v.  Nimick,  113 
Pa.  70. 

And  in  McGuire  v.  James,  143  Pa.  521,  the  present  Chief 
Justice  says :  "  The  alleged  insufficiency  of  plaintiff's  possession, 
or  whether  there  was  in  fact  such  change  of  ownership  and  pos- 
session as  under  the  circumstances  could  reasonably  be  expected, 
taking  into  view  the  character  and  situation  of  the  property 
and  relations  of  the  parties,  was  a  question  of  fact  for  the  jury, 
and  not  one  of  law  exclusively  for  the  court." 

In  Garretson  v.  Hackenberg,  144  Pa.  107,  even  broader  ground 
is  taken :  "It  is  quite  true  tliat  a  more  formal  delivery  of  the 
property  could  have  been  made.  The  several  kinds  of  property 
might  have  been  collected  together,  and  after  a  formal  delivery 
of  the  possession  thereof  to  the  plaintiff  by  Burt,  the  latter 
might  have  withdrawn  from  the  premises  entirely,  and  a  new 
manager  might  have  been  placed  in  charge ;  but  in  view  of  the 
character  and  situation  of  the  property,  the  use  that  was  being 
made  of  it,  etc.,  no  such  ceremony  was  necessary  to  a  valid 
sale  and  delivery  thereof,  even  as  against  other  creditors  of  the 
vendor.  Unusual  and  unnecessarj'^  formalities  in  such  transac- 
tions are  generally  a  badge  of  fraud,  rather  than  of  honesty." 
This  was  followed  in  Janney  v.  Howard,  150  Pa.  339,  and  the 
supporting  opinion  in  Bell  v.  McCloskey,  155  Pa.  319 :  "  It  is 
quite  true  that  a  more  formal  delivery  might  have  been  made. 
....  It  seems  to  us  to  be  a  mixed  question  of  law  and  fact, 
and  that  if  the  juiy  were  satisfied  that  the  ti*ansaction  was 
honest  and  for  a  valuable  consideration,  followed  by  acts  in- 
tended to  transfer  the  possession  as  well  as  the  title,  and  that 
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the  vendee  assumed  such  control  of  the  property  as  reasonably 
indicated  a  change  of  ownership,  the  transaction  must  stand/' 

The  case  should  be  reversed,  but  another  trial  should  be  had 
to  submit  to  a  jury  the  whole  question  under  proper  instruc- 
tions. 

To  hold  this  sale  fraudulent  in  law  under  its  facts,  practically 
precludes  the  usual  and  ordinary  transfers  of  personal  property 
of  like  kind  between  parties  living  together  or  standing  in  near 
relations  of  business  or  afl&nity,  and  in  effect  nullifies  the  dis- 
tinctions recognized  by  Clow  v.  Woods,  McKibbin  v.  Martin, 
Bell  V.  McCloskey,  and  many  others. 

RiCB,  P.  J.,  and  Beaver,  J.,  concur. 


Titusville  Oil  Exchange,  John  J.  Carter,  Pres.,  John 
Fertig,  E.  C.  Hoag,  B.  F.  KrafiEert,  Roger  Sherman, 

E.  T.  Boberts,  J.  H.  Caldwell,  Joseph  Seep,  C.  E.  Mar- 
tin, Sec'y,  Petitioners,  v.  P.  T.  Witherop,  M.  B.  Mc- 
Manus,  M.  Stewart,  L.  L.  Shattuck,  J.  A.  Dower, 
W.  H.  Wood,  W.  M.  Henderson,  Geo.  A.  Chase,  L.  E. 
Andrews,  Second  National  Bank,  E.  0.  Emerson,  Tay- 
lor Tifft,  C.  B.  Friedman,  N.  B.  Barnsdall,  J.  P. 
Thomas,  John  Lammers,  James  Purtill,  A.  J.  Thomp- 
son, Edgar  Hale,  W.  P.  Love,  Loomis  L.  Shattuck  and 

F.  P.  Brown,  Respondents. 

Corporations— Equity  powers  of  the  court. 

Under  the  act  of  June  16,  1836,  the  courts  have  general  and  unlimited 
equity  jurisdiction  over  corporations  to  be  exercised  in  the  ordinary  man- 
ner in  which  a  court  of  chancery  acts,  as  the  equity  of  the  case  may  de- 
mand. 

CoTporaiions — Equitable  superviston  qf— Election  to  dissolve. 

The  courts  in  the  ezei-uise  of  the  equity  powers  conferred  by  statute  may 
supervise  the  proceedings  by  which  stockhoidera  elect  the  course  they  will 
pui*sue  in  making  choice  of  questions  of  policy  involved  in  the  adoption  or 
rejection  of  a  proposed  measure,  such  as  the  dissolution  of  the  corporation. 
It  is  manifest  that  in  the  absence  of  such  judicial  supervision  great  injus- 
tice might  be  done  through  irregularity,  fraud  or  violence  with  no  ade- 
quate remedy  at  law. 
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GorporaHofM — Dissolution — Methods  necessary  to  be  observed. 

In  a  matter  so  vital  to  a  corporation  as  its  dissolation  it  is  not  too  much 
to  say  that  the  proceedings  should  be,  at  least,  as  deliberate  and  orderly 
and  with  as  full  opportunity  for  participation  by  the  stockholders  as  on 
an  election  of  officei*s,  or  on  the  question  of  an  increase  or  reduction  of 
capital  stock  or  an  issue  of  preferred  stock. 

With  respect  to  notice  while  no  more  may  be  demanded  than  is  fixed  by 
the  act  of  April  4,  1872,  P.  L.  40,  in  the  absence  of  a  definite  period  of 
notice,  the  shortest  notice  of  election  for  any  purpose  directed  by  later  stat- 
utes reasonably  indicates  the  necessary  minimum  period. 

With  respect  to  proceedings  of  the  judges  the  statutory  requirements  in 
relation  to  other  elections  apply  with  equal  force. 

The  balloting  must  be  conducted  with  all  fairness  so  as  to  give  every 
stockholder  the  opportunity  of  voting,  to  insure  that  only  legal  voters  vote, 
that  votes  are  fairly  counted  and  that  the  record  of  the  election  shows  the 
result  of  the  ballot. 

Corporations— Dissolution— Fractioe,  Eq. — Final  decree. 
The  act  of  April  9,  1856,  P.  L.  293,  providing  for  applications  to  the 
courts  of  common  pleas  in  maltera  of  dissolution  of  corpoiiitions,  must  be 
understood  as  referring  to  the  equity  jurisdiction  given  to  that  couit  by  the 
act  of  1836 ;  it  follows  that  the  petition  must  be  regarded  as  a  bill  and  the 
proceedings  must  be  held  to  conform  to  the  practice  in  equity. 

A  decree  in  such  a  case,  although  leaving  out  of  view  the  matters  al- 
leged in  the  answer,  is  a  final  adjudication  when  it  disposes  of  everything 
alleged  in  the  petition  and  prayer. 

Argued  May  20, 1896.  Appeal,  No.  93,  April  T.,  1896,  by 
P.  T.  Witherop  et  al.,  from  decree  of  C.  P.  Crawford  County, 
Feb.  T.,  1896,  No.  130,  dissolving  the  Titusville  Oil  Exchange. 
Before  Rice,  P.'  J.,  Willabd,  Beaver,  Reedeb,  Oblady 
and  Smith,  JJ.    Reversed. 

Petition  of  the  Titusville  Oil  Exchange  for  permission  to 
surrender  all  ihe  powers  contained  in  its  charter  and  for  a  de- 
cree for  the  dissolution  of  the  said  corporation. 

The  facts  are  suflBciently  disclosed  by  the  petition,  answer 
and  decree  of  the  court,  which  are  set  out  in  full,  and  by  the 
opinion  of  the  Superior  Court. 

PETITION. 

The  petition  of  the  Titusville  Oil  Exchange  respectfully 
represents : 
That  it  is  a  corporation  of  the  first  class,  organized  and  duly 
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incorporated  under  the  provisions  of  the  General  Corporation 
Act  of  Pennsylvania  of  April  29th,  1874,  and  the  supplements 
thereto,  with  a  capital  stock  of  $40,000,  divided  into  shares  of 
the  par  value  of  |100  each. 

That,  at  a  meeting  of  the  stockholders  of  the  said  corpora- 
tion, duly  convened  on  the  first  day  of  February,  1896,  at  the 
principal  office  and  place  of  business  of  said  corporation  in  the 
City  of  Titusville,  County  of  Crawford  and  State  of  Pennsyl- 
vania, of  which  meeting  due  notice  had  been  previously  given, 
according  to  the  Constitution  and  By-Laws,  and  as  directed  by 
law,  it  was  resolved  by  a  majority  of  the  meeting  of  the  corpo- 
rators and  members  of  the  Titusville  Oil  Exchange  to  apply  to 
this  Honorable  Court  for  a  decree  for  the  dissolution  of  the  said- 
corporation,  your  petitioner;  and  the  President  and  Secretary 
and  Board  of  Directors  were  instructed  by  said  resolution  to 
present  a  pe^tion  for  such  decree. 

Wherefore,  your  petitioner,  herewith  presenting  a  full  and 
true  account  of  the  President,  Secretary  and  Treasurer  and 
Board  of  Directors,  of  all  their  transactions  with  the  said  cor- 
poration, and  showing  to  the  Court  that  the  prayer  of  its  peti- 
tion may  be  granted  without  prejudice  to  the  public  welfare,  or 
the  interests  of  the  corporators  and  members,  prays  the  Court 
that  it  will  approve  the  accounts  of  the  said  Officers  and  Direc- 
tors and  for  permission  to  surrender  all  the  powers  contained  in 
its  charter,  and  that  the  Court  will  make  a  decree  for  the  disso- 
lution of  the  said  Corporation. 

Your  petitioner  further  prays  that  notice  of  this  application 
be  given  by  publication  in  **  Titusville  Herald "'  and  "  Advance 
Guard,"  two  newspapers  published  in  the  County  of  Craw- 
ford, and  of  general  circulation  therein,  in  accordance  with 
the  Act  of  Assembly  in  such  case  made  and  provided,  once  a 
week  for  three  weeks  prior  to  the  time  fixed  for  hearing,  the 
same  being  the  County  in  which  the  principal  operations  of  the 
corporation  are  conducted,  and  in  which  its  principal  office  is 
located. 

And  your  petitioner  further  sets  forth  that  no  taxes  are  due 
or  alleged  to  be  due  to  the  Conunonwealth  of  Pennsylvania,  the 
Corporation  being  of  the  first  class  and  not  subject  to  taxation, 
as  appears  by  the  certificates  of  the  Auditor  General  filed  here- 
with. 
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And  the  time  of  hearing  this  application  be  fixed  for  the  first 
Monday  of  March,  1896,  at  ten  o'clock  A.  M. 

John  Fbbtig,  John  J.  Caeter,  Prest., 

B.  F.  Kbapfert,         E.  C.  Hoag, 
E.  T.  RoBEBTS,  RooEB  Shebman, 

Joseph  Seep,  J.  H.  Caldwell. 

C.  E.  Mabtin,  Secy. 

AKSWEB  TO   THE  PETITION   FILED   FOB   DISSOLUTION  OF  THE 
SAID  TrrUSVILLE  OIL  EXCHANGE,  A  COBPOBATION. 

We,  the  undersigned  corporators,  and  stockholders  of  the 
said  corporation,  in  behalf  of  ourselves  and  such  other  stock- 
holders, corporators  and  members  of  the  said  Titusville  Oil 
Exchange  as  may  hereafter  wish  to  join  us,  for  answer  to  the 
petition  filed  for  dissolution  of  the  said  corporation,  say : 

First.  That  the  resolution,  alleged  in  the  petition  to  have  been 
passed  February  1, 1896,  by  a  majority  of  the  meeting  of  the 
corporators  and  members  of  the  Titusville  Oil  Exchange,  for  a 
decree  for  the  dissolution  of  the  said  corporation,  was  not  passed, 
as  we  believe  and  expect  to  be  able  to  prove,  by  a  majority  of 
the  votes  of  the  stockholders,  corporators  and  members  of  the 
said  Oil  Exchange  legally  entitled  to  vote  at  the  said  meeting 
upon  the  question;  but  the  vote  so  taken  and  counted  was 
illegal,  fraudulent  and  void  and  not  a  correct  and  true  expres- 
sion of  parties  legally  entitled  to  vote  at  the  said  meeting ;  that 
the  said  meeting  was  held  in  the  spacious  assembly  room  or 
hall  of  the  Oil  Exchange,  and  there  was  a  large  attendance  of 
stock-holders,  and  other  persons  not  stockholders,  corporators  or 
members  of  the  Titusville  Oil  Exchange  present ;  that  the  Chair- 
man refused  to  put  a  motion  made  and  seconded  to  have  the 
vote  taken  by  roll  call,  but  appointed  two  tellers  openly  and 
avowedly  in  favor  of  the  dissolution  of  said  corporation  (one 
of  whom,  as  we  are  informed,  is  not  a  citizen  of  the  United 
States)  instead  of  appointing  disinterested  persons,  or  a  teller 
from  the  number  in  favor  of  dissolution  and  one  from  those 
opposed  thereto.  The  said  tellers  so  appointed  distributed 
tickets  or  ballots  through  the  audience,  printed  on  one 'side 
"For  dissolution"  and  no  tickets  or  ballots  either  in  blank,  or 
printed  "  Against  dissolution ; "  that  they  passed  the  hat  around 
tiirough  the  audience  and  received  ballots  from  those  present, 
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and  it  would  be  iinxx)68ible  for  the  tellers  or  anyone  to  state 
whether  all  who  voted  were  stockholders  and  corporators  of  the 
said  corporation  and  members  of  the  said  Oil  Exchange  entitled 
to  vote  at  said  meeting  or  not.  And  we,  the  respondents,  be- 
lieve and  expect  to  be  able  to  prove  that  there  were  ballots  or 
votes  received  and  counted  from  persons  not  legally  entitled 
by  law  and  the  by-laws  of  the  Titusville  Oil  Exchange^  the  said 
corporation,  to  a  vote  at  said  meeting ;  and  that  the  result  bs 
reported  by  the  tellers,  was  unfair  and  unjust,  and  that  a  correct 
vote  of  those  legally  entitled  to  vote  at  the  said  meeting  would, 
as  we  believe,  have  shown  a  majority  against  the  passage  of  the 
said  resolution. 

Second.  The  business  of  the  said  corporation  and  the  man- 
agement of  its  property  has  for  some  time  past  been  so  conducted 
and  managed,  through  the  influence  of  the  persons  attempting 
to  have  the  said  corporation  dissolved,  as  we  believe  and  expect 
to  be  able  to  prove,  in  such  a  manner  as  to  make  as  poor  a 
financial  showing  as  possible,  for  the  purpose  of  depreciating 
the  value  of  the  stock  in  said  corporation  and  purchasing  it  at 
greatly  reduced  value  and  for  the  purpose  of  getting  a  con- 
trolling interest,  having  the  said  corporation  dissolved,  its  prop- 
erty sold  at  a  time  of  great  financial  depression  and  bidding  it 
in,  in  their  own  interest,  at  a  low  price  and  much  less  than  it  is 
really  worth ;  that  many  of  the  stockholders  subscribed  and  paid 
for  their  stock  with  the  understanding  and  expectation  that  the 
Oil  Exchange  Building  would  be  constructed  and  used  for  pub- 
lic or  semi-public  purposes ;  and  we  aver  that  the  dissolution 
of  the  said  corporation  and  the  sale  of  its  property  would  be 
prejudicial  to  the  public  welfare  and  the  interest  of  its  stock- 
holders ;  that  the  account  of  the  President,  Secretary,  Treasurer 
and  Directors  of  the  said  corporation  filed  with  the  petition 
herein,  and  which  the  Court  is  asked  to  approve,  is  not  a  correct 
showing  of  the  financial  condition  of  the  said  corporation  as  it 
exists  or  ought  to  exist;  that  the  Commercial  Bank,  John  J. 
Carter  and  others  have  rooms  leased  in  the  building  owned  by 
the  said  corporation,  and  that  the  account  does  not  show  any 
rent  collected  or  paid  by  them  to  the  said  coiporatioh ;  and  that 
if  the  business  of  the  said  corporation  was  properly  managed, 
without  any  prejudicial  influence  from  those  seeking  for  its 
dissolution,  that  liberal  annual  dividends  could  be  paid  on  the 
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capital  stock  of  the  said  corporation,  to  the  great  advantage  of 
all  the  stockholders,  and  they  will  be  greatly  prejudiced  by  the 
dissolution  of  the  said  corporation. 

P.  T.  WiTHEROP,  E.  O.  Emebson, 

M.  B.  McMAimus,  Taylob  Tifft, 

M.  Stewabt,  C.  B.  Friedman, 

L.  L.  Shattuck,  Loamis  L.  Shattuok, 

J.  A.  DowEB,  N.  B.  Babnsdall, 

W.  H.  Wood,  J.  P.  Thomas, 

W.  M.  Hendebson,  John  Lammebs, 

Geo.  a.  Chase,  Ja3ies  Pubtill, 

The  Second  National  Bank  A.  J.  Thompson, 

OP  TrrusviLLE,  Pa.  Edgab  Hale, 

By  W.  O.  DbLong,  W.  P.  Love, 

Assistant  Cashier.  F.  P.  Bbown, 
L.  E.  Andbews, 

DEGBEE. 

And  now,  to  wit ;  the  9th  day  of  March,  1896,  the  petition 
of  the  Titusville  Oil  Exchange  coiporation  for  a  decree  for  the 
dissolution  thereof  having  been  duly  presented,  and  proof  hav- 
ing been  made  that  notice  of  such  application  has  been  duly 
given  by  publication  according  to  law,  and  it  appearing  by  the 
proper  certificates  of  the  auditor  general,  filed,  that  all  taxes 
payable  and  due  the  commonwealth  of  Pennsylvania  have  been 
paid,  and  it  further  appearing  that  the  prayer  of  the  said  peti- 
tion may  be  g^ranted  without  prejudice  to  the  public  welfare  or 
the  interests  of  the  corporators,  it  is  ordered,  adjudged  and 
decreed  that  the  said  corporation  be,  and  the  same  is  hereby 
dissolved,  and  all  and  singular  ite  powers,  franchises  and  privi- 
leges be,  and  the  same  are  hereby  extinguished  and  determined: 
Provided  that  this  decree  shall  go  into  effect  upon  filing  a  certi- 
fied copy  thereof,  and  recording  the  same  in  the  office  of  the 
secretary  of  the  commonwealth. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
accounts  of  the  directors  and  officers  of  the  said  corporation, 
herewith  filed,  be,  and  the  same  are  hereby  approved  and  con- 
firmed. [Ij 

Error  assigned  was  entry  of  the  decree  dissolving  the  Titob 
ville  Oil  Exchange. 
Vol.  n— 33 
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JuliuM  Bf/leSy  with  him  Eugene  Mackey,  for  appellant. — ^The 
only  question  in  this  case  is,  was  the  court  right  in  entering  the 
decree  dissolving  the  Titusville  Oil  Exchange  corporation. 

The  corporation  was  formed  for  the  purpose  of  dealing  in 
petroleum  oil,  has  done  a  large  business  therein,  amounting  to 
many  thousands  of  dollars  annually ;  owns  valuable  real  estate 
which  cost  about  $60,000,  from  which  it  has  received  a  large 
annual  income,  and  has  paid  and  can  pay  liberal  dividends  on 
its  capital  stock.  The  appellants  are  stockholders  and  inter- 
ested. They  allege  in  their  answer  filed  in  the  case  that  the 
vote  taken  at  the  special  meeting  held  February  1, 1896,  to  dis- 
solve the  corporation  was  illegal,  fraudulent  and  void.  The 
meeting  was  held  in  the  spacious  assembly  room  of  the  Ex- 
change. There  was  a  large  attendance  of  stockholders  and 
members  of  the  Exchange,  and  persons  not  stockholders  or  mem- 
bers. A  hat  was  passed  around  through  the  audience  and  bal- 
lots or  tickets  collected  and  coimted  in  such  manner  that  it 
was  impossible  to  know  whether  those  voting  were  legally  en- 
titled to  vote  at  the  meeting  or  not.  No  opportunity  was 
afforded  to  challenge  any  vote.  The  result  was  announced  by 
the  tellers  in  favor  of  tiie  resolution  to  dissolve,  without  any 
announcemcDt  of  who  voted,  or  the  number  of  shares  voted  by 
any  one.  This  manner  of  receiving  a  vote  on  an  important  ques- 
tion is,  to  say  the  least,  open  to  the  suspicion  of  unfairness  and 
fraud.  If  the  roll  had  been  called  and  each  one  claiming  the 
right  to  vote  had  stepped  up  and  offered  his  ballot,  it  could 
then  easily  have  been  determined  whether  the  votes  cast  were 
legal.  The  answer  of  appellants  also  states  that  the  dissolu- 
tion of  the  corporation  and  sale  of  its  property  will  be  preju- 
dicial to  the  public  welfare  and  the  interest  of  its  stockholders. 
These  questions  were  before  the  court  on  the  petition  and 
answer,  and  should  not  have  been  settled  and  a  decree  granted 
dissolving  the  corporation  without  testimony  as  to  the  facts  in 
controversy.  Important  interests  were  at  stake  and  there  should 
have  been  no  questions  about  the  legality  of  the  vote. 

Where  a  petition  is  presented  by  a  corporation  for  its  dissolu- 
tion the  court  should  be  satisfied  that  the  prayer  of  such  peti- 
tion can  be  granted  without  prejudice  to  the  public  welfare,  or 
the  interests  of  the  corporators.  If  the  contrary  appear  or  the 
matter  be  doubtful  the  application  should  be  refused :  Credit 
Mobilier,  10  Phila.  Rep.  9. 
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We  respectfully  submit  that  the  court  below  was  in  error  in 
granting  the  decree  for  dissolution  without  testimony  upon  the 
important  questions  raised  by  the  answer  of  appellants. 

Roger  Sherman^  for  appellee. — This  proceeding  is  under  the 
act  of  April  9, 1856,  P.  L.  293.  This  act  was  construed  in  the 
case  of  Com.  v.  Slifer,  53  Pa.  71.  The  act  of  April  4, 1872, 
P.  L.  40,  defines  the  requisitions  as  to  notice.  The  petition  pre- 
sented by  the  corporation  in  this  case  contains  all  the  necessary 
allegations  to  give  the  court  jurisdiction,  and  sets  forth  every 
fact  required  by  the  acts  of  1856  and  1872.  It  is  always  com- 
petent for  a  majority  of  the  stockholders  of  the  corporation,  such 
as  this,  to  wind  up  its  affairs :  5  Thompson  on  Corporations, 
sec.  6692 ;  Treadwell  v.  Mfg.  Co.,  7  Gray  (Mass),  393 ;  People 
V.  Holstein-Friesian  Assn.,  41  Hun,  439. 

This  decree*  was  not  a  final  decree :  Riddell  v.  Harmony  Fire 
Co.,  8  Phila.  310.  The  final  decree  would  be  the  last  decree 
necessary  to  give  the  parties  the  full  and  entire  benefit  of  the 
judgment :  Snodgrass'  App.,  96  Pa.  420 ;  Beebe  v.  Russell,  19 
Howard,  285 ;  Whiting  v.  Bank  of  U.  S.,  13  Peters,  15. 

The  answer  is  insufficient  and  does  not  deny  the  material  alle- 
gations of  the  bill:  Roach  v.  Summers,  20  Wall.  170  ;  Black  v. 
Halstead,  39  Pa.  64-71 ;  Peck  v.  Jones,  70  Pa.  83 ;  Reamer 
V.  Bell,  79  Pa.  292 ;  Blumenthal  v.  Whitaker,  170  Pa.  309- 
813;  Lehman  v.Jaquett,  5  W.N.C.  183;  McCracken  v.  Presb. 
Church,  17  W.  N.  C.  204 ;  Mathews  v.  Long,  3  W.  N.  C.  512 ; 
Marsh  v.  Marshall,  53  Pa.  396. 

If  fraud  was  intended  to  be  alleged  in  paragraph  1  of  the 
answer  it  should  have  been  definitely  and  distinctly  averred  on 
knowledge  or  on  information  and  belief,  and  facts  stated  to  the 
court  from  which  it  could  ascertain  upon  what  such  general 
charges  were  based:  Marsh  v.  Marshall,  53  Pa.  896. 

Opinion  by  Smith,  J.,  October  19, 1896: 

This  proceeding  was  begun  in  the  court  of  common  pleas  of 
Crawford  coimty  for  the  purpose  of  effecting  a  dissolution  of 
the  Titusville  Oil  Exchange,  a  corporation  organized  imder  the 
laws  of  Pennsylvania.  A  petition  in  the  name  of  the  Titusville 
Oil  Exchange,  signed  by  its  ofl&cers  and  directors  was  presented 
to  that  court  under  the  provisions  of  the  act  of  A]>ril  9,  1858, 
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and  its  supplements,  setting  forth,  in  a  general  way,  the  exist* 
ence  of  the  conditions  required  by  that  act  in  order  to  secure 
the  benefit  of  its  provisions.  It  was  averred,  inter  alia,  that  at 
a  duly  convened  meeting  of  the  stock-holders  of  the  corporation, 
"  it  was  resolved  by  a  majority  of  the  meeting  of  the  corporators 
of  the  Titusville  Oil  Exchange  to  apply  "  for  a  dissolution  of 
the  corporation,  and  that  a  full  and  true  account  of  the  trans- 
actions of  the  officers  accompanied  the  petition,  which  the  court 
was  asked  to  approve,  and  decree  a  dissolution.  An  answer 
was  filed  to  this  petition  by  other  stockholders  of  the  corporar 
tion  denying  that  the  petitioners  were  duly  authorized  to  pro- 
cure a  dissolution,  and  asserting  that  the  resolution  to  that  effect 
was  not  lawfully  or  regularly  adopted  at  the  meeting  referred 
to  in  the  petition.  The  court  below,  without  hearing  any  evi- 
dence as  to  the  matters  alleged  in  the  answer,  decreed  a  disso- 
lution of  the  corporation.  From  this  decree  an  appeal  has  been 
taken  by  the  corporators  opposed  to  the  dissolution. 

The  question  here  is  whetlier  the  court  below  properly  exei^ 
cised  its  powers  in  the  premises. 

The  act  of  June  16,  1836,  section  13,  provides  that  "The 
several  courts  of  common  pleas  shall  have  the  jurisdiction  and 
powers  of  a  court  of  chancery,  so  far  as  relates  to  ....  the 
supervision  and  control  of  corporations,  other  than  those  of  a 
mimicipal  character,  and  unincorporated  societies  or  associations 
and  partnerships." 

In  The  Commonwealth  v.  Bank  of  Pennsylvania,  3  W.  &  S. 
184,  it  was  held  that  this  act  gave  the  courts  "  general  and 
unlimited  "  equity  jurisdiction  over  corporations.  "  This  gives 
the  court  all  the  powers  and  jurisdiction  of  a  court  of  chancery 
over  corporations,  to  be  exercised  in  the  ordinary  mode  in  which 
a  court  of  chancery  acts,  whether  by  bill,  injunction,  or  other- 
wise, as  the  equity  of  the  case  may  require." — Sebgbant,  J. 
This  view  of  the  powers  of  the  courts,  and  the  mode  of  proceed- 
ing, has  repeatedly  been  affirmed:  Sandford  v.  R.  R.  Co.,  24 
Pa.  378 ;  Big  Mountain  Improvement  Co.'s  Appeal,  54  Pa.  861; 
Baptist  Congregation  v.  Scannell,  3  Grant,  48 ;  Sarver's  Appeal, 
81  *  Pa.  183 ;  Tunis  v.  Pass.  R.  R.  Co.,  149  Pa.  70 ;  and  it  has 
never  been  qualified  or  questioned. 

The  equity  jurisdiction  thus  given  extends  to  the  supervision 
of  corporate  elections,  even  to  the  appointment  of  a  master  to 
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conduct  an  election :  Gowen's  Appeal,  10  W.  N.  C.  86 ;  Baker's 
Appeal,  109  Pa.  461 ;  Tunis  v.  Pass.  R.  R.  Co.,  149  Pa.  70.  It 
does  not,  however,  include  the  power  to  determine  the  validity 
of  an  election  of  directors  ;  this  can  be  adjudicated  only  at  law, 
on  a  writ  of  quo  warranto :  Jenkins  v.  Baxter,  160  Pa.  199 ; 
Bedford  Springs  Co.  v.  McMeen,  161  Pa.  689. 

But  the  writ  of  quo  warranto  is  wholly  inapplicable  when 
the  election  is  to  make  choice,  not  of  a  person,  but  of  a  policy, — 
to  decide  on  the  adoption  or  rejection  of  a  proposed  measure ; 
for  example,  on  the  amendment  or  renewal  of  the  corporate 
charter,  the  adoption  or  amendment  of  by-laws,  the  reduction  or 
increase  of  capital  stock,  the  issue  of  preferred  stock,  a  change 
of  the  location  of  the  principal  office,  of  the  time  and  place  of 
meetings  and  elections,  of  the  number  of  directors,  of  their 
terms  of  office,  or  the  dissolution  of  the  corporation.  Unless 
the  courts  may,  in  the  exercise  of  the  equity  powers  conferred 
by  the  statute,  supervise  the  proceedings  by  which  the  stock- 
holders elect  the  course  they  will  pursue  with  respect  to  these 
and  similar  matters,  it  is  manifest  that  great  injustice  may  be 
done,  through  irregularity,  fraud  or  violence,  with  no  adequate 
remedy  at  law. 

There  are  certain  statutory  provisions  regulating,  in  part,  tlie 
choice  of  officers,  and  the  decision  on  a  proposed  increase  or 
reduction  of  the  capital  stock.  But  the  acts  of  assembly  are 
entirely  silent  as  to  the  manner  of  conducting  elections  on  other 
questions,  and  as  to  the  mode  of  receiving  and  recording  the 
votes  cast  at  any  election. 

The  supervision  of  corporate  elections,  on  the  points  left 
unsettled  by  the  legislature,  is  necessarily  part  of  the  duty  with 
which  the  courts  are  charged  in  the  exercise  of  the  jurisdiction 
conferred  by  the  statute.  The  aim  of  tins  supervision  is  to 
secure  a  free  and  full  expression  and  an  accurate  record  of  the 
will  of  the  stockholders  on  the  subject  of  the  election.  For 
this  purpose  it  is  not  necessary  to  lay  down  hard  and  fast  rules 
of  procedure.  It  is  sufficient  in  the  main  to  indicate  guiding 
principles. 

Upon  a  question  so  vital  to  the  corporation  as  that  of  its  dis- 
solution, it  is  not  too  much  to  say  that  the  proceedings  should 
be,  at  least,  as  deliberate  and  orderly,  and  with  as  full  an  oppor- 
tunity for  participation  by  the  stockholders,  as  on  an  election 
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of  officers,  or  on  the  question  of  an  increase  or  reduction  of 
capital  stock,  or  an  issue  of  preferred  stock.  The  most  exact- 
ing of  the  statutory  provisions  relating  to  such  elections  are  not 
too  much  to  ask  when  the  existence  of  the  corporation  is  put  at 
stake.  With  respect  to  the  notice,  no  more  may  be  demanded 
than  is  fixed  by  the  act  of  April  4, 1872  (P.  L.  40).  But  the 
requirement  of  that  act — "publication  in  two  papers  in  the 
county  " — is  indefinite  as  to  tiie  period  of  notice ;  a  literal  com- 
pliance would  permit  the  election  on  the  day  following  publica- 
tion. In  the  absence  of  direction  on  this  point,  in  the  act  of 
1872,  the  shortest  notice  of  election  for  any  purpose  directed 
by  later  statutes  reasonably  indicates  the  minimum  period  with 
which  this  omission  should  be  supplied.  With  respect  to  the 
proceedings  of  the  judges,  the  statutory  requirements  in  rela- 
tion to  other  elections  apply  with  equal  force  to  an  election  to 
decide  a  question  as  important  as  that  of  dissolution.  With 
respect  to  the  balloting,  it  is  manifest  that  it  should  be  so  con- 
ducted as  to  give  every  stockholder  an  opportunity  of  voting, 
to  ascertain  that  every  one  who  offers  a  vote  is  legally  entitled 
to  cast  it,  to  challenge  every  vote  which  he  may  believe  to  be 
illegally  offered,  to  see  that  the  votes  are  fairly  counted,  and 
that  the  record  of  the  election  shows  accurately  the  result  of 
the  ballot.  To  this  end,  the  stockholders  are  entitled  to  free 
access  to  the  books  of  tlie  corporation,  so  far  as  may  be  neces- 
saiy  for  the  requisite  information,  particularly  in  relation  to  the 
ownership  and  transfer  of  stock.  An  election  conducted  in 
conformity  with  the  principles  thus  indicated  is  reasonably 
calculated  to  insure  an  adequate  expression  of  the  views  of  the 
stockholders. 

In  the  case  before  us,  the  petition  shows  a  prima  facie  case 
requiring  a  decree  of  dissolution.  Members  of  the  corporation 
have,  however,  a  clear  right  to  show  that  the  facts  are  others 
wise  than  as  set  forth  in  the  petition,  and  that,  from  irregular- 
ity, fraud  or  other  cause,  the  election,  as  returned,  failed  to 
exhibit  the  purpose  of  a  majority  of  the  stockholders.  This 
right  is  to  be  exercised  by  becoming  parties  to  the  proceeding, 
and  laying  before  the  court  the  grounds  of  objection. 

The  act  of  April  9, 1866  (P.  L.  293),  on  which  the  proceed- 
ing is  based,  in  providing  for  an  application  to  the  court  of 
common  pleas,  must  be  understood  as  referring  to  the  equity 
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jurisdiction  given  to  that  court  in  the  supervision  of  corpora- 
tions by  the  act  of  1836.  Though  the  petition  was  not  ad- 
dressed to  the  court,  sitting  in  equity,  it  must  be  regarded  as 
a  bill  in  equity,  since  the  jurisdiction  of  the  court  is  wholly  in 
equity,  and  the  proceedings  must  be  held  to  conform  to  the 
practice  in  equity.  The  answer,  though  inartificially  drawn, 
discloses  matters  of  substance,  bringing  into  question  the  valid- 
ity of  the  election ;  and  it  may  be  amended,  if  necessaiy,  in 
accordance  with  the  equity  rules.  The  cause  must  be  viewed 
as  heard  on  bill  and  answer ;  and  in  tins  aspect,  the  answer, 
which  must  be  taken  as  true,  alleged  sufficient  to  bar  the  plain- 
tiff's right  to  the  decree  prayed  for.  The  plaintiff  may  by  re- 
plication raise  an  issue  as  to  the  allegations  in  the  answer,  and 
thereupon  the  cause  may  come  on  for  hearing  upon  evidence 
pertinent  to  the  issue. 

The  decree  made  by  the  court  below,  though  leaving  out  of 
view  the  matters  alleged  in  the  answer,  was  a  final  adjudication 
of  everything  embraced  in  the  petition  and  prayer.  The  sale 
of  the  corporation  property,  to  take  place  after  the  dissolution, 
is  a  separate  and  independent  proceeding. 

The  decree  of  the  court  below  is  reversed  and  a  procedendo 
awarded. 


Alexander  McN.  Page  and  Jessie  W.  Page,  trading  as 
Alexander  Page  &  Brother,  v.  The  J.  C.  McNaughton 
Company,  Appellants. 

Practice,  Superior  Ct. — Appeal  quashed  for  want  of  hail. 
An  appeal  to  the  Superior  Couit  must  be  taken  and  perfected  within 
three  calendar  months.    An  appeal  is  perfected  when  the  prescribed  affi- 
davit has  been  filed  and  bail  has  been  given  for  costs.    The  court  cannot 
relieve  from  the  statutory  duty  to  give  bail  for  costs. 

Where  no  attempt  to  give  bail  was  made  within  the  three  months  after 
the  judgment  the  api>eal  will  be  quashed  when  the  motion  is  made  at  the 
first  opportunity. 

Argued  Oct.  13, 1896,  Appeal,  No.  88,  Nov.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  N,  1,  Phila.  Co.,  March  T., 
1896,  No.  687,  in  favor  of  plaintiff  for  want  of  a  sufficient  affi- 
davit of  defense.  Before  Rice,  P.  J.,  Willabd,  Bbavbb, 
Keedbb,  Oblady  and  Smuh,  J  J.    Appeal  quashed. 
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Assumpsit  to  recover  the  price  of  nineteen  carloads  of  lumber. 
Judgment  for  want  of  a  sufficient  affidavit  of  defense.  Dam- 
ages assessed  for  $954.01. 

It  appeared  from  the  record  that  no  bail  for  costs  was  given 
in  this  case  and  a  rule  to  quash  was  filed. 

Error  assigned  was,  making  absolute  the  rule  on  defendants 
to  show  cause  why  judgment  should  not  be  entered  for  want  of 
a  sufficient  affidavit  of  defense. 

William  0.  Wilson  and  David  H,  Stoney  for  appellants. 

Theo.  B.  Storky  with  him  iJ.  J,  Monaghan  and  William  D. 
Neilson,  for  appellee. — The  act  of  June  24, 1895,  P.  L.  212, 
section  7,  expressly  provides  that  such  bail  shall  be  given. 

This  question  is  not  open  for  argument.  This  court,  in  an 
opinion  delivered  July  16, 1896,  has  squarely  decided  the  ques- 
tion.   In  the  opinion,  by  Wiokham,  J.,  it  was  said : 

"  The  Superior  Court  act,  however,  evidently  contemplates 
that  in  order  to  render  the  appeal  effectual  for  any  purpose  the 
costs  at  least  must  be  secured. 

^'  We  are  clearly  of  the  opinion  that  no  appellant  is  entitled 
to  be  heard  here  on  an  appeal  from  the  orphans'  court  or  com- 
mon pleas  unless  he  has  given  bail  for  costs  as  required  by  the 
statute:"  Marks  v.  Baker,  2  Pa.  Superior  Ct  167. 

The  act  of  March  15, 1847,  section  1  (P.  L.  861),  provides 
that  '^  when  any  corporation  (municipal  corporations  excepted), 
being  sued,  shall  appeal  or  take  a  writ  of  error,  the  bail  requisite 
in  that  case  shall  be  taken  absolute  for  the  payment  of  debt, 
interest,  and  costs,  on  the  affirmance  of  the  judgment"  Al- 
though doubts  have  been  suggested  in  the  lower  courts  as  to 
whether  this  act  applies  to  appeals  from  the  awards  of  arbitra- 
tors (Erhard  v.  Coal  Co.,  5  Dist  Reps.  611),  none  has  been 
made  that  it  applies  to  all  other  appeals  by  corporations.  Its 
provisions  have  not  been  attempted  to  be  complied  with  in  this 
case. 

The  Supreme  Court  has  said  as  to  the  conditions  precedent 
to  the  allowance  of  an  appeal  that  **  they  cannot  disregard  the 
regulations  of  the  law,  ....  the  court  cannot  dispense  with 
any  of  the  prescribed  terms :  '*  Donaldson  v.  Cunningham,  18 
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S.  &  R.  248.  They  have  held  that  an  appeal  from  the  award 
of  arbitrators  must  be  stricken  off  if  the  affidavit  does  not  ex- 
actly comply  with  provisions  of  the  act  of  assembly :  Dale  v. 
Elder,  22  W.  N.  59. 

The  provisions  of  the  act  of  June  24,  1885,  allowing  an 
appeal  without  the  payment  of  costs  where  an  affidavit  of  in- 
ability through  poverty  is  filed,  does  not  relieve  the  appellant 
from  the  necessity  of  giving  bail  on  the  appeal :  Davison  v. 
Good  WiU  Co.,  4  Dist.  Reps.  237. 

Peb  Curiam,  November  9, 1896 : 

"  An  appeal  to  the  Superior  Court  must  be  taken  and  per- 
fected within  three  calendar  months  from  the  date  when  the 
judgment,  sentence,  order  or  decree  appealed  from  was  entered 
in  the  court  below,  otherwise  the  appeal  shall  be  quashed  on 
motion ;  '*  Act  of  June  24, 1895,  P.  L.  218,  sec.  8.  An  appeal 
is  perfected  when  the  prescribed  affidavit  has  been  filed  and 
bail  has  been  given  for  costs,  but  to  operate  as  a  supersedeas  a 
bond  must  be  filed  conditioned  to  pay,  not  only  the  costs,  but 
also  whatever  judgment  or  decree  may  be  entered  against  the 
appellant,  either  in  the  Superior  Court  or  the  Supreme  Court. 
This  court  or  one  of  the  judges  thereof  may,  by  special  order, 
make  an  appeal  a  supersedeas  without  the  giving  of  bail  for  the 
debt,  but  cannot  relieve  from  the  statutory  duty  to  give  bail  for 
costs.  To  render  the  appeal  effectual  for  any  purpose  the  costs 
at  least  must  be  secured :  Marks  v.  Baker,  2  Pa.  Superior  Ct 
167. 

This  is  not  the  case  of  a  defective  recognizance  but  of  a  total 
failure  to  comply  with  a  statutory  condition  precedent.  No 
attempt  to  give  bail  was  made  within  three  months  after  the 
judgment  was  entered,  and  the  motion  to  quash  was  made  at 
the  first  opportunity.  This  being  the  case,  excepting  in  the 
court  below  to  the  sufficiency  of  the  bail  entered  after  the  ex- 
piration of  the  three  months  was  not,  of  itself,  a  waiver  of  the 
objection  that  the  appeal  was  not  perfected  within  the  statutory 
period. 

Appeal  quashed. 
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Warwick  Ganor  v.  Gustav  Hinrichs  and  Alfred  Hoe- 
gerle,  now,  or  lately,  trading  as  "  The  Hinrichs  Grand 
Opera  Company,"  Alfred  Hoegerle,  Appellant. 

Practice,  C.  P.— Affidavit  of  defense^ Act  of  lS9S^Amouni  admUted  to  be 
due. 

Where  an  affidavit  of  defense  is  neither  equivocal  nor  evasive  and  where 
it  contains  no  distinct  admission  that  defendant  owes  the  plaintiff  any  sum 
whatever,  the  case  is  not  within  the  act  of  1893,  P.  L.  185,  relative  to  tak- 
ing judgment  for  the  amount  admitted  to  be  due. 

Practice,  C.  P. — Affidavit  of  defense—Sufficiency. 

A  judgment  is  erroneously  entered  against  two  alleged  partners  where 
the  affidavit  of  defense  denies  the  existence  of  such  partnership  and  the 
employment  of  plaintiff  by  the  deponent  partner. 

Argued  Oct.  7,  1896,  Appeal  No.  25,  Nov.  T.,  1896,  by 
Alfred  Hoegerle,  from  judgment  of  C.  P.  No.  8,  Phila.  Co., 
Sept.  T.,  1895,  No.  849,  in  favor  of  plaintiff  for  want  of  a  suflS- 
cient  affidavit  of  defense.  Before  Rice,  P.  J.,  Willaed,  Wick- 
ham,  Beayeb,  Reedeb,  Oblady  and  Smith,  J  J.     Reveised. 

Assumpsit  to  recover  $591  for  services. 

The  docket  entries  disclose  the  record  as  follows : 


J.  R.  Gbieb 
849 

F.  L.  LviiB 

for 

G.  HiNBICHS 

and 

A.   IIOEGEBLB 

Nov.    7,  1895. 


C.  P.  No-  8, 

Sept.  Term,  1896. 

Sums.      Assumpsit 

Exit  Oct.  80,  1896. 

Ret  1  Mon.,  Nov., 

1895.     Served. 


Warwick  Ganob 

vs. 
Gustav  Hinbichs 
and  AiiFBED  HoE- 
OEBLE,  now,  or 
lately,  trading  as 
"The  Hinrichs 
Grand  Opera  Com- 
pany." 

Oct  30, 1895,  Statement  filed. 
Nov.  12,  1895.  Affidavit  of  defense  of 
Gustav  Hinrichs  filed.  Eo  die, 
affidavit  of  defense  of  Alfred  Hoe- 
gerle filed. 
Nov.  14, 1895.  Rule  for  Judgment  for 
want  of   a  suff.  affi.  of  defense. 
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Dec.  2, 1895.    Rule  withdraT^n. 

Dec.  8, 1895.  Record  amended  by  strik- 
ing out  names  of  Hinrichs  and  Hoe- 
gerle  as  defendants — the  word 
"limited"  inserted  after  Grand 
Opera  Company — granted,  Dec.  2, 
1895. 

Dec.  2, 1895.  Rule  for  Judgment  against 
Opera  Company.  Dec.  21,  1895. 
Rule  withdrawn. 

Dec.  18,  1895.  Affidavit  of  defense  of 
"The  Hinrichs  Grand  Opera  Co., 
Ltd./'  filed. 

Dec.  18,  1895.  Rule  for  leave  to  with- 
draw amendment  of  Dec.  2, 1895. 

Dec.  21, 1895.    Rule  absolute. 

Dec.  18,  1895.  Rule  for  Judgment  for 
amount  admitted  in  original  affi- 
davit of  defense. 

Jan.  25,  1896.  Rule  absolute.  Judg- 
for  8291.00. 

Jan.  29,  1896.  Damages  assessed  at 
$291.00. 

Feb.  14,  1896.  Appeal  of  Alfred  Hoe- 
gerle,  one  of  the  defendants,  to  Su- 
perior Court,  from  Judgement  of 
January  25, 1896,  filed. 

Eo  die.    Affidavit  filed. 

Feb.  14, 1896.    Bond  on  Appeal,  filed. 

Other  facts  appear  from  the  opinion  of  the  Superior  Court 

ErrorB  assigned  were,  (1)  entering  judgment  for  plaintiff; 
(2)  entering  judgment  for  amount  admitted. 

Franklin  L.  Lyle^  for  appellant. 

Jay  R.  Orievy  for  appellee. 

Opinion  by  Rice,  P.  J.,  November  9, 1896  : 

The  plaintiff  sued  Gudtav  Hinrichs  and  Alfred  Hoegerle, 
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now  or  lately  trading  as  The  Hinrichs  Grand  Opera  Co.,  and 
claimed  to  recover  a  balance  of  ^591  for  services  rendered  in 
the  years  1893, 1894, 1895  as  an  opera  singer  under  a  contract 
with  the  defendants. 

Hoegerle  filed  an  affidavit  of  defense,  of  which  the  following 
is  the  material  part :  ^^  Deponent  has  been  sued  with  Gustav 
Hinrichs,  now  or  lately  trading  as  *  The  Hinrichs  Grand  Opera 
Company.'  That  no  such  partnership  ever  existed  between 
deponent  and  Gustav  Hinrichs  or  any  other  person.  That 
deponent  never  employed  the  plaintiff,  nor  authorized  any  one 
to  do  so  for  him.  That  deponent  was  the  treasurer  of  *The 
Hinrichs  Grand  Opera  Company,  Limited,'  which  employed  the 
plaintiff  in  1894.  That  in  1895  the  deponent  was  employed 
by  Gustav  Hinrichs  as  business  manager." 

Hinrichs  filed  an  affidavit  averring  that,  in  the  year  1894,  the 
plaintiff  was  employed  by  "  The  Hinrichs  Grand  Opera  Co., 
Limited,"  and  that,  in  the  year  1895,  he  was  employed  by  him 
personally  and  w<as  discharged  for  cause. 

The  plaintiff  took  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  which  he  subsequently  withdrew  and  then 
obtained  an  order  amending  the  record  by  striking  out  the  name 
of  Hinrichs  and  Hoegerle,  as  parties,  and  leaving  the  suit  to 
stand  against  "  The  Hinrichs  Grand  Opera  Co.,  Limited." 

The  secretary  of  that  company  then  filed  an  affidavit  of  de- 
fense, denying  that  the  plaintiff  was  employed  by  them  in  the 
year  1898  or  1895,  but  admitting  that  he  was  so  employed  in 
the  year  1894  for  a  period  of  ten  weeks  at  a  salary  of  $50.00  a 
week,  and  that  he  had  been  paid  on  account  of  such  salary  f  880. 

At  this  stage  of  the  proceedings  the  plaintiff  seems  to  have 
thought  it  advisable  to  pursue  the  original  defendants.  Ac- 
cordingly he  obtained  two  rules,  one  for  leave  to  withdraw  the 
amendment  heretofore  referred  to,  and  the  other  to  show  cause 
why  judgment  should  not  be  entered  for  the  amount  admitted 
to  be  due  in  the  original  affidavit  of  defense.  The  first  of  these 
was  made  absolute  on  December  21,  and  on  a  later  date  the 
second  was  made  absolute  for  $291,  which  was  the  amount 
claimed  to  have  been  earned  in  the  years  1898  and  1895. 

Judgment  having  been  formally  entered  against  both  Hin- 
richs and  Hoegerle  for  this  sum,  the  latter  appealed  to  this  court 

Without  commenting  on  the  regularity  of  the  intermediate 
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proceedings,  it  is  sufficient  for  present  purposes  to  say,  that  after 
the  court  made  absolute  the  rule  for  leave  to  withdraw  the 
amendment  of  December  2, 1895,  the  case  stood  as  it  did  when 
Hoegerle  filed  his  affidavit  of  defense.  As  he  unequivocally 
denied  that  he  was  a  partner  with  Hinrichs,  and  that  he  had 
ever  employed  the  plaintiff  directly  or  indirectly,  it  is  difficult 
to  see  upon  what  theory  the  affidavit  could  be  held  insufficient 
as  to  any  portion  of  the  plaintiff's  claim.  In  view  of  these  ex- 
plicit denials,  the  further  averment  that  the  plaintiff  was  em- 
ployed by  "  The  Hinrichs  Grand  Opera  Company,  Limited,"  in 
the  year  1894,  without  averring  by  whom  he  was  employed  in 
the  years  1893  and  1895,  cannot  be  construed  as  an  implied 
admission  that  he  was  employed  by  the  defendant.  We  do  not 
think  that  the  affidavit  of  defense  is  equivocal  or  evasive,  and 
it  is  very  certain  that  it  contains  no  distinct  admission  that  the 
defendant  owes  the  plaintiff  any  sum  whatever.  The  case  is 
not  within  the  act  of  May  81, 1898  (P.  L.  185),  relative  to  tak- 
ing judgment  for  the  amount  admitted  to  be  due :  Reilly  v.  Daly, 
159  Pa.  605 ;  Muir  v.  Shinn,  2  Pa.  Superior  Ct.  24 ;  New  Castle 
V.  Electric  Co.,  2  Pa.  Superior  Ct.  228. 
The  judgment  is  reversed  and  a  procedendo  awarded. 


John  Sullivan  v.  George  W.  Hancock,  Owner,  Appellant, 
and  Henry  Close,  Contractor. 

Mechanic's  lienr-CotUrad  against  lien — Rule  of  construction. 

A  contract  between  owner  and  contractor  must  be  interpreted  accord- 
ing to  the  intention  of  the  parties  and,  when  the  fair  construction  of  the 
contract  is  that  the  intention  was  to  protect  the  owner,  not  by  the  absolute 
prohibition  of  liens,  but  by  providing  for  their  payment  by  the  contiiictor, 
and  in  default  of  his  so  doing  by  stoppage  of  his  own  right  to  lien,  the 
right  of  the  subcontractor  to  lien  is  not  defeated. 

Mechanic^ s  lien — Building  contract — Effect  of  same  as  notice. 
The  construction  known  only  to  themselves  which  an  owner  and  con- 
tractor may  have  put  upon  a  written  building  contract  cannot  be  set  up  to 
defeat  the  lien  of  a  material-man  who  has  a  right  to  presume  that  the  writ- 
ing fully  expressed  their  intention. 

Argued  Oct  6,  1896.  Appeal,  No.  2,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Sept  T., 
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1895,  M.  L.  D.,  No.  918,  in  favor  of  plaintiff  for  want  of  a  suf- 
ficient affidavit  of  defense.  Before  RiOB,  P.  J.,  Willabd, 
WiGKHAM,  Bbavbb,  Rbbdeb,  Oblady  and  Smith,  JJ.  Af- 
firmed. 

Sci  fa.  sur  mechanic's  lien. 

This  was  an  amicable  sci.  fa.  issued  on  a  mechanic's  lien 
claim  for  material  alleged  to  have  been  furnished  to  houses 
which  Henry  Close  was  erecting  for  George  W.  Hancock,  under 
contract  of  Maich  80, 1895.  The  affidavit  of  defense  set  up 
that  Hancock  had  already  paid  out  more  than  the  amount  of 
the  contract  price  together  with  the  liabilities  he  had  contracted 
on  account  thereof. 

The  contract  between  Hancock  and  Close  contained  the  fol- 
lowing clause : 

'*  And  it  in  further  agreed  that  the  party  of  the  first  part  will 
not  at  any  time  suffer  or  permit  any  lien,  attachment  or  other 
incumbrance  under  any  law  of  this  state  or  otherwise,  by  any 
person  or  persons  whatever,  to  be  found  or  remain  on  the  build- 
ing or  premises  into  or  upon  which  any  work  is  done  or  material 
furnished  under  this  contract  for  such  work  or  material,  or  by 
reason  of  any  other  claim  or  demand  of  the  party  of  the  first 
part,  and  that  any  such  lien  or  attachment  or  other  incumbrance, 
until  it  is  removed,  shall  preclude  any  or  all  claim  or  demand 
for  any  pajrment  whatever  under  or  by  virtue  of  this  contract." 

The  affidavit  also  contains  the  following  averment. 

That  it  was  agreed  between  this  affiant  and  Close  that  neither 
he  nor  any  subcontractors  were  to  be  permitted  to  file  any  liens 
against  the  premises  in  question.  That  such  a  clause  was 
drafted  by  counsel  for  this  affiant,  and  given  to  this  affiant's 
clerk  to  copy,  who  erroneously  wrote  in  the  word  *'  found,"  for 
*^  put,"  which  was  intended  to  be  inserted  in  the  contract  by 
both  the  parties  thereto.  That  the  insertion  of  the  word 
^^  found  "  was  a  mutual  mistake,  and  does  not  express  the  in- 
tention of  the  parties,  which  was  that  no  lien  should  be  filed. 

JSrror  asnffned  was  entering  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

Henri/  J.  Hancock^  for  appellant. — The  contract  set  up  is 
almost  in  the  words  of  Benedict  v.  Hood,  184  Pa.  289,  except 
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that  the  word  *'  put "  was  intended  to  be  used  in  the  place  of 
"found."  As  to  the  mutual  mistake  averred  in  the  affidavit  of 
inserting  the  word  "found"  for  "put,"  see  Real  Est.  Title 
Co.'8  App.,  125  Pa.  649.  The  affidavit  also  set  up  a  verbal  con- 
tract that  no  liens  should  be  filed,  as  was  the  case  in  McElroy 
V.  Braden,  152  Pa.  78.  See  also  Nice  v.  Walker,  153  Pa.  128. 
The  cause  relied  on  prevented  the  filing  of  liens.  Wilkinson 
V.  Price,  148  Pa.  153 ;  Fidelity  Life  Ass'n  v.  Jackson,  168  Pa. 
208;  Evans  v.  Grogan,  158  Pa.  121;  Murphy  v.  Ellis,  153  Pa. 
183;  Creswell  Iron  Works  v.  O'Brien,  156  Pa.  172;  Lucaa  v. 
O'Brien,  159  Pa.  535 ;  McMaater  v.  The  Normal  School,  162 
Pa.  260;  Waters  v.  Wolf,  162  Pa.  153;  McEh-oy  v.  Braden, 
152  Pa.  78;  Schmidt  v.  Improvement  Co.,  162  Pa.  211. 

Alex.  Simpson^  Jr.^  for  appellee. — It  is  difficult  to  see  how  the 
court  can  decide  this  case  without  either  the  affidavit  or  supple- 
mental affidavit  of  defense  appearing  in  appellant's  paper-book. 
It  is  more  difficult  to  understand  how  they  are  going  to  decide 
it  favorably  to  appellants,  on  the  allegation  that  the  written  con- 
tract between  the  owner  and  principal  contractor  does  not  con- 
tain clauses  appearing  in  cases  cited  by  appellants,  when  neither 
of  the  affidavits,  even  if  printed,  would  show  whether  or  not 
such  clauses  do  appear,  only  one  clause  of  the  contract  being  in 
fact  embodied  in  either  affidavit. — itself  a  fatal  defect  under 
Erie  City  v.  Butler,  120  Pa.  374. 

Whatever  may  be  said  of  the  earlier  decisions  on  this  ques- 
tion— and  it  would  be  a  waste  of  time  to  follow  counsel  in  the 
citation  of  them — the  law  on  the  subject  is  now  settled  against 
appellant. 

A  sufficient  proof  of  this  will  appear  by  taking  the  language 
construed  in  Creswell  Iron  Works  v.  O'Brien,  156  Pa.  172,  and 
Lucas  V.  O'Brien,  159  Pa.  535. 

Appellee's  duty  when  he  was  requested  to  furnish  material 
for  this  building,  was  simply  to  inquire  what  the  effect  was 
between  the  owner  and  the  principal  contractor;  and  he  is  af- 
fected only  with  notice  of  what  the  inquiry  would  have  elicited : 
McElroy  v.  Braden,  152  Pa.  78. 

Opinion  by  Rice,  P.  J.,  November  9, 1896 : 

If  the  clause  in  the  contract  on  which  the  defendant  relies 
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were  amended  by  substituting  the  word  "put"  for  the  word 
"  found,"  so  as  to  make  it  conform  to  the  original  draft  prepared 
by  his  counsel,  it  would  be  in  the  precise  language  the  parties 
intentionally  adopted  to  express  their  agreement,  and  would  be 
the  same,  with  the  exception  of  one  or  two  immaterial  verbal 
differences,  as  the  provision  construed  in  Cresswell  Iron  Works 
V.  O'Brien,  156  Pa.  172,  and  Lucas  v.  O'Brien,  169  Pa.  535. 
"  The  contract,"  said  Justice  Mitchell  in  the  first  mentioned 
case,  "must  be  interpreted  according  to  the  intention  of  the 
parties,  and  the  fair  construction  of  this  is  that  the  intention 
was  to  protect  the  owner,  not  by  the  absolute  prohibition  of 
liens,  but  by  providing  for  their  pajrment  by  the  contractor,  and 
in  default  of  his  doing  so  the  stoppage  of  his  own  pay." 

Therp!  was  an  additional  clause  in  the  contract  construed  in 
that  case,  which,  it  is  argued,  distinguishes  it  from  the  present 
Whether  or  not  it  is  in  the  contract  referred  to,  but  not  set  forth 
at  length,  in  this  affidavit  of  defense,  as  it  ought  to  have  been, 
is  left  wholly  to  inference.  But  assuming  that  it  is  not,  the 
result  must  be  the  same.  This  additional  clause  did  not  make 
the  intention  of  the  parties  as  to  the  filing  of  liens  clearer  than 
it  would  have  been  without  it.  The  construction  of  the  two 
contracts  must  be  the  same.  There  is  nothing  to  distinguish 
them :  Lucas  v.  O'Brien,  supra. 

The  construction,  known  only  to  themselves,  which  the  owner 
and  the  contractor  placed  on  the  language  deliberately  chosen 
to  express  their  intention,  cannot  be  set  up  to  defeat  the  lien  of 
a  material-man.  Granted  that  they  need  not  have  put  the  stip- 
ulation concerning  liens,  in  writing,  yet  having  done  so,  he  was 
only  affected  with  notice  of  what  the  writing  contained.  He 
had  a  right  to  presume  that  it  fully  expressed  their  intention. 
He  could  not  be  debarred  of  his  lien  except  by  an  express  covenant 
or  by  one  so  clearly  implied  that  he  could  not  fail  to  understand 
it.  Hence  it  is  no  defense  to  allege  that  in  the  preliminary  ne- 
gotiations the  parties  agreed  that  a  clause  prohibiting  liens 
should  be  inserted  in  the  contract,  if  the  clause  actually  inserted 
did  not  have  that  effect. 

Judgment  affirmed. 
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Alfred  Leggoe  and  WUliam  Shindle,  trading  as  Alfred 
Leggoe  &  Co.,  v.  Harry  Mayer,  A.  Lincoln  Landis  and 
Peter  C.  Fritz,  trading  as  Harry  Mayer  &  Co.,  Appel- 
lants. 

Evidence— Parol  evidence  to  explain  sutject-maUer  of  contract. 

Evidenco  to  explain  the  subject-matter  of  an  agreement  is  essentiallj 
diJOTerent  from  that  which  varies  the  terms  in  which  the  contract  is  con- 
ceived. It  is  a  rule  of  law  that  every  wntten  instrument  b  to  be  inter- 
preted according  to  the  subject-matter  and,  where  the  written  agreement 
is  expressed  in  short  and  incomplete  terms,  parol  evidence  is  admissible 
to  explain  that  which  is  per  se  unintelligible,  such  explanation  not  being 
inconsistent  with  the  written  terms. 

Coniract^Warranty  of  working  quality  of  machine, 

A  contract  that  a  machine  sold  **  be  guaranteed  in  first  class  working 
order  ^  necessarily  refers  not  only  to  the  operation  of  the  machine  as  such 
but  also  to  its  ability  to  do  the  work  for  which  it  was  intended  in  a  proper 
way.  If  such  machine  when  finished  fails  to  do  its  work  efficiently  for 
any  cause,  the  vendor  in  order  to  be  entitled  to  recover  must  put  it  in  proper 
condition  for  doing  the  work. 

Argued  Oct  20, 1896.  Appeal,  No.  105,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  June  T., 
1895,  No.  642,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiGKHAM,  Bbayeb,  Oblady  and  Smith,  JJ.  Re- 
veised. 

Assumpsit  for  machineiy  sold  and  deUyered.    Before  Fin- 

LBTTBE,  P.J. 

It  appeared  from  the  evidence  that  the  plaintiff  claimed  to 
recover  $218  balance  due  for  certain  file  machines  delivered 
under  defendant's  written  order;  also  $78.79  for  extra  work 
and  material.  There  was  evidence  tending  to  show  on  the  part 
of  the  defendants  that  plaintiff  delivered  all  but  one  of  the 
machines  which  were  properly  constructed  and  that  the  remain- 
ing machine,  a  rolling  machine,  was  not  made  according  to  the 
order  and  was  defective,  unworkmanlike  and  useless.  That  all 
the  machines,  excepting  the  one  in  controversy,  were  fully  paid 
for  and  that  plaintiff  was  also  paid  on  account  of  the  defective 
machine  while  in  course  of  construction  $282,  which  amount 
Vol-  n— 84 
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defendants  claimed  to  recover  back  and  which  defendants,  with 
the  damages  sustained  by  them,  claimed  to  set  off  against  plain- 
tiff's claim  and  asked  for  a  certificate  for  the  difference.  Neither 
plaintiff's  statement  nor  the  affidavit  of  defense  was  set  out  in 
the  paper-books.  Defendants  pleaded  non  assumpsit,  set-off, 
pajrment,  payment  with  leave,  etc. 

Defendants'  letter  of  acceptance  was  as  foUows: 

'^  Philadelphia,  Jan.  15th,  1894. 
'^A  Leggob  &  Co., 

"  Gentlemen :  For  the  net  sum  of  13000.00  we  herewith  place 
our  order  for : 

1  Rolling  Machine  complete  8-18  in. 
1  Cutting  Machine  No.  1 


1 

ii 

44 

No.  2 

1 

44 

44 

No.  8 

2 

44 

44 

No.  4 

1 

44 

44 

No.  6 

2 

44 

44 

No.  6 

1 

44 

to  cut             16  in. 

1 

44 

44 

12  in. 

1       "             «        saw  file  edges. 
1  Large  stiffening  machine 
1  Lead  lap. 

«« All  machinery  to  be  built 
be  guaranteed  in  first  class 

according  to  our  instractionB  and 
working  order. 
Yours  truly, 

"Habbt  Maybe  &  Co." 

The  trial  judge  in  his  charge  to  the  jury  limited  the  jury  to 
the  consideration  of  the  written  evidence  contained  in  the  letter 
of  the  defendants  to  plaintiffs  of  January  15, 1894.  The  charge 
was  as  follows : 

Gentlemen  of  the  jury : — In  all  properly  conducted  business 
transactions  in  which  any  amount  of  money  is  involved,  there 
are  always  preliminary  considerations  and  negotiations  among 
the  parties.  These  communications  and  conversations  are  for 
the  purpose  of  the  parties  understanding  what  their  relations 
are  to  each  other,  so  that  eventually,  when  the  matter  is  of 
importance  enough,  there  is  a  contract  entered  into  which  may 
or  may  not  be  in  writing,  but  at  all  events,  as  a  general  thing. 
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a  condition  is  reached  and  a  contract  is  entered  into  either  in 
writing  or  in  words.  Specially,  where  a  contract  is  in  writing, 
the  presumption  of  law  and  common  sense  is  that  all  the  con- 
versations and  communications,  written  or  otherwise,  passing 
between  the  parties  are  merged  in  the  contract,  and  for  that 
reason,  when  it  is  specifically  entered  into  in  writing,  each  party 
may  know  the  terms  of  the  contract  and  the  obligations  which 
rest  upon  it,  and  therefore  it  is  that  these  antecedent  conversa- 
tions, whatever  they  were,  are  not  a  part  of  the  contract.  The 
parties  are  bound  by  their  written  expressions  of  what  they 
agreed  to  do.  As  in  this  case,  the  contract  between  the  parties 
was  in  an  order  which  was  given  by  the  defendants  to  the  plain- 
tiff. In  that  order  the  defendants  specifically  declared  that 
they  wanted  the  plaintiffs  to  do  what  they  required  him  to  do, 
and  as  he  accepted  the  order,  and  endeavored  to  fulfill  it,  that 
order  is  the  law  in  this  case,  it  is  binding  upon  both  parties  alike, 
and  nothing  outside  of  that  order  should  be  considered  by  the 

Now,  what  are  the  terms  of  the  contract?  [I  ought  to  say 
to  you  perhaps,  that  it  seems  that  this  machinery,  so  far  as  bot^ 
parties  were  concerned,  was  an  experiment.  I  do  not  under- 
stand that  a  like  machine  had  been  used  or  seen  by  the  defend- 
ant, or  had  been  made  by  the  plaintiff.  However  that  may  be, 
the  order  which  the  defendant  gave  was  that  it  should  be  con- 
structed according  to  their  instructions.  That  is  to  say  they 
were  to  take  the  responsibility  of  the  machine,  in  all  its  parts, 
in  its  material,  its  form  of  construction  and  everything  else 
connected  with  it.  It  was  their  duty,  if  they  thought  it  to  be 
a  matter  of  importance,  to  give  specific  instructions,  either  in 
writing  or  verbally  as  to  how,  and  in  what  manner  they  desired 
the  machine  constructed.  If,  from  the  evidence,  you  are  satis- 
fied that  they  gave  any  such  instructions,  or  if  they  did  not  do 
so,  but  left  it  to  the  plaintiff  to  build  the  machine  and  use  the 
material  and  do  everything  in  accordance  with  his  own  ideas, 
and  if  that  machine  did  not  answer  the  purposes  of  the  defend- 
ant, it  is  too  late  for  them  to  complain  that  its  form  of  construc- 
tion or  the  material  of  which  it  is  constructed  is  not  the  proper 
kind,  because  it  was  their  business  and  their  duty  to  have  him 
build  it  with  the  proper  material  and  in  the  proper  manner.]  [5] 

[You  will  observe  that  the  contract  is  a  very  short  one.    All 
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it  requires  the  plaintiff  to  do  is  to  build  the  machine  under 
their  instructions,  or  build  it  according  to  his  own  idea  if  they 
gave  him  no  instructions,  and  make  it  so  that  it  will  work  as  a 
machine.  You  will  observe  that  that  is  the  extent  of  the  con- 
tract. There  is  no  requirement,  first  of  all,  that  it  shall  turn 
out  the  material,  fourteen  or  sixteen  or  eighteen  inches,  in  fact, 
it  says  nothing  about  the  length,  size  or  condition  of  the  work 
to  be  turned  out.]  [6] 

Again,  if  it  was  necessary  that  it  should  have  been  built 
stronger  they  should  have  instructed  the  plaintifiEs  to  do  so.  If 
they  left  it  entirely  to  him,  they  must  taJce  the  responsibility, 
and  if  the  machine  does  not  work  as  they  desired,  then  the 
fault  is  theirs.  [So  that,  when  you  consider  whether  the  proper 
material  was  used  in  the  dies  or  in  the  weight  of  the  foundation 
or  the  material,  if  they  wanted  it,  or  the  work  itself  required  a 
die  to  be  made  of  any  special  or  particular  material,  it  was  their 
duty  to  give  him  instructions  to  so  make  it,  and  not  having 
given  him  such  instructions  they  have  no  right  to  complain  or 
say  that  he  used  material  which  was  not  as  perfect  in  its  parts 
as  it  ought  to  be. 

All  that  was  necessary  for  the  plaintiff  to  do  was  to  build  the 
machine  so  that  it  would  work  as  a  machine,  and  you  are  to 
determine  from  the  evidence  whether,  as  a  machine,  it  is  all 
right.]  [7]  You  are  not  required  to  find  that  it  met  the  ex- 
pectations of  the  plaintiff  or  defendant,  [if  the  machine,  when 
it  was  delivered,  did  the  work  properly,  and  did  the  work  for 
which  it  was  designed,  then  the  contract  of  the  plaintiffs  was 
completed  and  ended,  and  it  matters  not  if  afterwards  the  ma- 
chine became  imperfect,  and  unable  to  do  any  work  at  all.  So 
far  as  the  working  capacity  of  the  machine  is  concerned,  you 
have  it  from  the  only  witness  perhaps  who  should  be  relied  on, 
from  his  experience  in  such  matters,  that  it  would  turn  out  at 
times  a  dozen  perfect  articles  and  they  would  be  followed  by 
imperfect  articles,  and  he  said  the  reason  for  it,  although  he 
did  not  show  how  it  occurred,  was  because  the  machine  was 
not  weighty  enough.  If  that  was  the  reason,  the  defendants 
have  no  right  to  complain  because  they  have  not  shown  that 
they  gave  any  particular  instructions  to  the  plaintiff  as  to  the 
weight  of  the  machine  or  anything  else.]  [8] 

It  might  veiy  well  be  wondered  how  a  machine  could  operate 
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perfectly  and  make  ten  or  one  dozen  perfect  articles,  and  then 
that  be  followed  by  imperfect  articles.  Mr.  Shindle  was  candid 
enough  to  say  that  where  any  machine  was  operated  in  such  a 
way  as  to  make  a  perfect  article,  if  it  turned  out  afterwards 
that  imperfect  articles  were  being  made,  it  must  be  the  fault  of 
the  operator,  or  because  the  machine  was  out  of  order,  and  I 
have  no  doubt  that  he  spoke  from  his  long  experience.  As  I 
said  before  what  the  plaintiff  had  to  do  was  to  furnish  the  ma- 
chine which  would  produce  the  work,  and  if  it  did  that,  he  is 
not  to  be  deprived  of  compensation,  because,  for  some  reason, 
it  did  not  meet  the  expectation  of  the  defendant. 

[They  expected  it  to  take  the  place  of  two  or  three  other 
machines,  and  they  had  great  expectations  of  economy  in  their 
business,  and  I  have  no  doubt  that,  as  good  business  men,  they 
knew  that  where  they  were  saving  by  machinery,  the  business 
is  benefited.    However  we  have  nothing  to  do  with  that.]  [9] 

If  you  are  satisfied  from  the  evidence  that  at  the  time  the 
machinery  was  delivered,  and  especially  when  the  defendant 
said  it  operated  properly  and  perfectly,  if,  at  that  time  it  did 
operate  properly  and  perfectly,  then  the  defendants  are  required 
to  show  that  the  machinery  was  defective  and  would  not  pro- 
duce proper  work.  [The  defendants  have  not  thought  proper 
to  call  the  person  who  operated  this  machine.  They  depended 
entirely  upon  Mr.  Steinbeck  who  took  his  reports  from  the  boy, 
and  it  is  evidence  that  the  defects  were  somewhat  due  to  negli- 
gence, because  any  machine  which  is  not  oiled  is  likely  to  cause 
mischief,  and  therefore  the  jury  may  be  justified  in  inferring 
that  whoever  undertook  to  run  the  machine,  whether  boy  or 
man,  without  properly  oiling  it,  was  not  a  proper  and  competent 
person  to  work  it.]  [10] 

It  has  been  conceded  under  the  evidence,  that  at  times  the 
machinery  did  operate  properly,  and  it  is  for  the  defendant  to 
show  the  inherent  defects  in  the  construction  of  the  machine, 
not  that  there  was  not  enough  metal  in  it,  but  that  its  component 
parts  were  not  constructed  in  such  a  manner  to  produce  work 
of  any  kind— that  is  produce  work  which  would  go  through  this 
machinery  and  answer  the  purpose  for  which  it  was  made. 

[If  it  appears  from  the  evidence  that  it  passed  through  cer- 
tain work  properly,  and  the  defendants  acknowledged  it,  that 


Digitized  by  VjOOQ  IC 


531         LEGGOE  &  CO.  v.  MAYER  et  aL,  Appellants. 

Opinion  of  the  Coart  below— Assignments  of  Error.  [2  Super.  Ct. 

would  be  sufficient  to  entitle  the  plaintiff  to  recover  the  whole 
amount.]   [11] 

It  is  only  in  the  event  that  you  find  from  the  evidence  that  it 
was  not  constructed  in  such  a  way  as  to  produce  the  work,  that 
would  deprive  the  plaintiff  of  any  portion  of  the  contract  price. 
If  it  was  of  such  a  character  as  not  to  do  the  work,  then  the 
defendants  are  not  required  to  pay  for  it.  If  the  machine,  in 
its  construction  was  so  defective  that  you  are  compelled  to  say 
that  it  did  not  and  could  not  do  the  work  properly,  then  your 
verdict  should  be  for  the  defendant  for  the  amount  of  money 
they  paid  and  the  necessary  expenses  attending  its  working. 
That  was  not  very  much  [it  appears  that  they  only  lost  about 
810.00  worth  of  steel,  and  10,  12  or  $15.00  in  labor— that  is  a 
matter  of  very  little  importance.  The  greater  question  is,  did 
the  machine  operate  as  a  machine  and  turn  out  the  work,  at  any 
time  after  it  had  been  delivered  by  the  plaintiff  to  the  defend- 
ant? On  that  you  have  the  evidence  of  the  defendants  them- 
selves, that  they  were  satisfied  with  the  work  and  the  machine 
was  satisfactory.]  [12] 

Verdict  for  plaintiff  $281.08.    Defendants  appealed. 

Errors  assigned^  were  (1)  the  learned  court  below  erred  in 
limiting  the  defendant's  testimony  to  proof  only  of  loss  of  time 
of  those  employed  in  the  work  of  experimenting  with  the  ma- 
chine, and  in  saying :  "  You  are  only  entitled  to  the  absolute  loss 
of  time  for  the  people  employed  on  that  work  while  experiment- 
ing with  the  machine,  because  anything  else  would  be  purely 
speculative,  otherwise  you  would  ruin  any  man  who  made  mar 
chines.  I  will  confine  the  loss  to  the  actual  time  wasted,  because 
he  had  no  right  to  keep  the  machine  from  month  to  month." 

(2)  The  learned  court  below  erred  in  striking  out  the  follow- 
ing question  and  answer  of  Harry  Mayer,  one  of  the  defendants : 
"  Q.  And  this  rolling  machine  was  to  take  the  place  of  how 
many  power  hammers  ?    A.  Two." 

(3)  The  learned  court  below  erred  in  its  examination  of 
Frederick  Steinbach,  a  witness  for  the  defendant,  by  question- 
ing him  concerning  matters  not  touched  upon  in  his  examination 
in  chief  and  in  reference  to  the  supposititious  cutting  machine 
have  no  connection  with  the  case. 

(4-12)  in  specific  portions  of  the  charge  to  the  jury,  reciting 
same. 
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Emanuel  Furth  and  Jacob  Singer^  for  appellants. — ^By  the  law 
of  contracts  the  proposal  and  acceptance  together  constitute  a 
contract:  Pollock  on  Contracts,  4th  Eng.  ed.  *9;  Steamboat 
Co.  V.  Brown,  54  Pa.  77.  The  parol  evidence  excluded  from 
the  consideration  did  not  contradict  the  written  contract  but 
most  directly  related  to  the  subject-matter  and  was  necessarily 
meant  to  define  the  position  of  the  parties  and  the  nature  of 
the  subject-matter  contracted  about :  Wright  v.  Gas.  Co.,  2  Pa. 
Superior  Ct.  219.  Parol  evidence  is  admissible  to  show  a  verbal 
contemporaneous  agreement  which  induced  the  execution  of  a 
written  obligation  :  Brown  v.  Morange,  108  Pa.  69.  It  is  un- 
questionably the  law  that  there  is  an  implied  condition  in  every 
working  contract  that  the  work  shall  be  performed  in  a  proper 
and  workmanlike  manner  and  that  it  will  be  serviceable  for  the 
purpose  for  which  it  is  constructed :  Wade  v.  Haycock,  26  Pa. 
882. 

J.  Martin  Rommel  for  appellee. 

Opinion  by  Bbavbb,  J.,  November  9, 1896 : 
The  action  here  is  assumpsit ;  the  pleas  non  assumpsit,  set- 
off, etc.  Under  the  plea  of  set-off,  the  defendants  claimed  to 
recover  back  $282  advanced  on  account  of  the  construction  of 
the  machine,  the  contract  price  of  which  was  the  basis  of  the 
claim  for  recovery.  As  the  case  was  disposed  of  in  the  couii; 
below,  this  part  of  it  seems  to  have  been  lost  sight  of  and  is  not 
now  specially  important.  As  the  case  goes  back  for  a  retrial, 
however,  it  may  be  well  to  keep  it  in  mind,  inasmuch  as  it  may 
be  important,  if  the  jury  should  find  the  facts  as  contended  for 
by  the  defendants.  The  claim  of  the  plaintiff  below  was  based 
upon  a  contract  in  the  form  of  a  letter  written  by  the  defend- 
ants, dated  Philadelphia,  January  15, 1894,  addressed  to  the 
plaintiffs.  Thirteen  machines  and  one  "  lead  lap  "  are  specified 
but,  inasmuch  as  aU  of  them  have  been  delivered  and  paid  for, 
except  one,  it  constitutes  the  subject-matter  of  the  contract,  so 
far  as  our  inquiry  in  regard  to  the  same  is  concerned.  It  is  de- 
scribed in  the  letter  as  "  1  Rolling  Machine  Complete  8-18  in." 
The  consideration  for  all  the  machinery  ordered  was  the  net  sum 
of  $3,000.  "  All  machinery  to  be  built  according  to  our  (defend- 
ants') instructions  and  to  be  guaranteed  in  first  class  working 
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order."  The  allegation  of  the  plaintiffs  is  that  the  contract  was 
fully  complied  with  in  every  particular  and  this  suit  is  an  effort 
to  recover  the  balance  of  §8,000  unpaid  and  $73.00  for  extra 
work  done  by  plaintiffs  in  and  about  the  machinery  specified  in 
the  contract.  The  plaintiffs'  statement  and  the  defendants' 
affidavit  of  defense  are  not  printed  in  the  paper-books  of  either 
party.  It  would  have  been  much  more  satisfactory  to  us,  if 
they  had  been.  As  to  the  essential  facts  for  our  consideration 
however,  there  is  littie  dispute  and  we  have  no  difficulty  in 
reaching  a  conclusion  in  regard  to  them. 

The  errors  complained  of  are  contained  in  twelve  distinct  as- 
signments. As  to  the  third,  ninth  and  tenth,  nothing  is  said 
by  the  appellant  in  his  argument  and  we  see  nothing  seriously 
erroneous  in  what  is  therein  set  forth.  These  assignments  are, 
therefore,  overruled. 

The  fundamental  error  in  the  case,  out  of  which  grew  a  num- 
ber of  those  complained  of  by  the  appellants,  was  the  manner 
in  which  the  trial  judge  in  his  charge  limited  the  jury  to  the 
consideration  of  the  written  evidence,  as  contained  in  the  letter 
of  defendants  to  plaintiffs  of  January  15, 1894.  His  language 
in  regard  to  the  same  is  as  follows :  "  The  parties  are  bound  by 
their  written  expression  of  what  they  agreed  to  do,  as  in  this 
case  the  contract  between  the  parties  was  in  an  order  which  was 
given  by  the  defendant  to  the  plaintiff.  In  that  order  the  de- 
fendants specifically  declared  that  (?)  they  wanted  the  plaintiff 
to  do ;  what  they  required  him  to  do ;  and,  as  he  accepted  the 
order  and  endeavored  to  fill  it,  that  order  is  the  law  in  this  case. 
It  is  binding  upon  both  parties  alike  and  nothing  outside  of  that 
order  should  be  considered  by  the  jury."  The  order,  as  already 
stated,  is  for  1  Rolling  Machine  Complete  8-18  in.  For  what 
was  this  rolling  machine  intended  ?  Was  it  to  roll  lead,  cop- 
per, iron  or  steel  ?  Was  it  intended  for  rolling  sheets  or  bars  ? 
Was  its  product  to  be  flat,  square  or  round  ?  What  do  the  fig- 
ures 8-18  in.  mean  ?  Have  they  any  reference  to  the  size  or 
character  of  the  product  of  the  machine  ?  It  is  evident  that,  in 
order  to  determine  the  character  of  the  machine,  its  weight,  the 
strength  of  its  parts,  the  details  of  its  construction  and  whether 
or  not  the  machine  as  finally  furnished  and  operated  was  the 
machine  ordered  by  the  plaintiffs,  it  is  necessary  for  us  to  secure 
information  outside  tiiis  letter  or  agreement.    That  information 
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can  easily  be  supplied  from  the  conversations  between  the  plain- 
tiffs and  the  defendants  which  preceded  the  order  referred  to 
and  which  are  absolutely  essential  to  an  understanding  of  the 
order  for  the  machine  which  constitutes  the  agreement  in  this 
case.  There  was  no  effort,  as  we  understand  it,  on  the  part  of 
the  defendants  to  contradict  in  any  way  this  contract.  What 
they  offer  to  show  and  what  is  shown  conclusively  by  the  evi- 
dence was  that  this  was  a  rolling  machine  intended  to  roll  blanks 
for  steel  files.  That  these  blanks  were  to  be  from  eight  to 
eighteen  inches  in  length  and  to  vary  in  width  and  thickness 
according  to  the  requirements  of  the  several  lengths  respectively. 
These  explanations,  although  contained  in  and  easily  inferred 
from  the  testimony  of  the  plaintiffs  themselves,  were  not  allowed 
to  be  considered  by  the  jury  in  determining  the  one  essential  ele- 
ment of  the  case,  namely,  whether  the  plaintiffs  had  complied 
with  their  agreement  with  the  defendants  in  relation  to  the 
rolling  machine  and  were,  therefore,  entitled  to  recover.  Upon 
what  principle  this  evidence  was  excluded  from  the  considerar 
tion  of  the  jury  it  is  difficult  to  tell.  The  rule  in  England, 
clearly  established  in  Sweet  v.  Lee,  8  M.  &  G.  460  (42  E.  C. 
L.  240)  that  "  Where  an  agreement  in  writing  is  expressed  in 
short  and  incomplete  terms,  parol  evidence  is  admissible  to 
explain  that  which  is  per  se  unintelligible,  such  explanation 
not  being  inconsistent  with  the  written  terms,"  has  been  fol- 
lowed in  our  own  state  and  to  some  extent  enlarged.  The 
opinion  of  Mr.  Justice  Woodwaed  (G.  W.)  in  Bamhart  v. 
Riddle,  29  Pa.  92,  clearly  sets  forth  the  distinction  between  the 
parol  evidence  which  tendis  to  contradict  or  vary  the  terms  of  a 
written  agreement  and  that  which  simply  explains  its  suhjectr 
matter.  He  says :  "  But  evidence  to  explain  the  subject-matter 
of  an  agreement  is  essentially  different  from  that  which  varies 
the  terms  in  which  the  contract  is  conceived.  It  is  the  dictate 
of  conmion  sense  and,  therefore,  a  rule  of  law  that  every  writ- 
ten instrument  is  to  be  interpreted  according  to  the  subject- 
matter  and  yet  the  nature  and  qualities  of  the  subject-matter 
are  seldom  fully  stated,  even  when  alluded  to  in  the  writing." 
In  the  present  case  the  subject-matter  is  merely  alluded  to. 
It  is  necessary,  in  order  to  make  the  contract  intelligible,  .to 
introduce  parol  testimony  as  to  the  character  of  the  machine, 
the  object  for  which  it  was  intended,  the  work  to  be  done  by 
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it,  the  different  sizes  of  file  blanks  to  be  rolled  by  it  and  num- 
erous other  questions  concerning  which  the  written  agreement 
itself  was  entirely  silent  and  yet  as  to  none  of  which  is  there 
the  slightest  contradiction  between  the  parol  testimony  actually 
in  the  case  which  furnishes  this  information  and  the  written 
agreement :  Gould  v.  Lee,  55  Pa.  99 ;  Centenary  M.  E.  Church 
V.  Kline,  116  Pa.  146;  McDonough  v.  Jolly,  165  Pa.  642; 
Wright  V.  Gas  Co.,  2  Pa.  Superior  Ct.  219 ;  Nye  v.  Pittsburg 
Co.,  2  Pa.  Superior  Ct.  384.  The  ruling  of  the  trial  judge  in 
the  court  below  upon  this  subject  practically  shut  out  the  es- 
sentials of  the  defense  of  the  appellant  and  left  the  jury  groping 
entirely  in  the  dark  as  to  the  plaintiff's  compliance  with  the 
contract  upon  which  he  sought  to  recover.  The  second  assign- 
ment of  error  is,  therefore,  sustained. 

The  sixth  assignment  must  also  be  sustained.  The  error 
complained  of  there  logically  grows  out  of  his  construction  of 
the  contract  by  the  trial  judge  in  the  court  below.  He  says : 
"  There  is  no  requirement,  fijst  of  all,  that  it  (the  machine) 
shall  turn  out  the  material  fourteen  or  sixteen  or  eighteen 
inches.  In  fact,  it  says  nothing  about  the  length,  size  or  con- 
dition of  the  work  to  be  turned  out,"  and  yet  the  order  for  the 
machine  contains  the  figures  8-18  in.,  which,  with  the  explana- 
tion contained  in  the  testimony  of  the  plaintiff,  clearly  shows 
that  the  object  of  the  machine  was  to  turn  out  steel  file  blanks 
from  eight  to  eighteen  inches  in  length. 

The  acceptance  by  the  plaintiffs  of  the  defendants'  order  for 
the  rolling  machine  therein  referred  to  imposed  upon  them  an 
obligation,  in  the  absence  of  instructions  by  the  defendants,  to 
make  the  machine  of  such  weight  and  of  such  materials  as 
would  enable  it  to  do  the  work  stipulated  to  be  performed  by 
it  and  this,  independently  of  the  warranty  which  is  provided 
for  in  the  order.  The  testimony  in  regard  to  the  capacity  of 
the  machine  for  doing  the  work  for  which  it  was  intended  is 
somewhat  contradictory.  This  was  a  question  for  the  jury, 
under  proper  instructions.  The  trial  judge,  having  eliminated 
from  the  case  the  parol  testimony  which  explained  liie  character 
of  the  rolling  machine  and  the  purpose  for  which  it  was  in- 
tended, and  having  charged  the  jury  that  the  defendants,  having 
failed  to  give  the  plaintiffs  instructions  in  regard  to  the  con- 
struction of  the  machine,  had  "  no  right  to  complain  or  say  that 
they,  the  plaintiffs,  had  used  material  which  was  not  as  perfect 
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in  its  parts  as  it  ought  to  be,"  naturally  fell  into  the  error  com- 
plained of  in  the  seventh  assignment  of  saying  to  the  jury: 
"  AU  that  was  necessary  for  the  plaintiff  to  do  was  to  build  the 
machine  so  that  it  would  work  as  a  machine,  and  you  are  to 
determine  from  the  evidence  whether,  as  a  machine,  it  is  all 
right."  This  instruction  left  out  of  view  entirely  the  duty  of 
the  plaintiffs  to  make  a  machine  which  would  do  the  work  for 
which  it  was  intended,  and  practically  declared  that  anything 
which  would  operate  smoothly  as  a  machine,  in  other  words, 
that  a  machiiie  whose  related  parts  were  so  adjusted  as  to  work 
harmoniously  when  in  operation  was  a  compliance  with  the  con- 
tract. That  this  did  not  fairly  express  the  view  of  the  trial 
judge  is  apparent  from  what  is  contained  in  another  part  of  the 
charge,  to  wit :  "  If  the  machine,  when  it  was  delivered,  did  the 
work  properly  and  did  the  work  for  which  it  was  designed^  then 
the  contract  of  the  plaintiff  was  completed  and  ended,  and  it 
matters  not  if  afterwards  the  machine  became  imperfect  and 
unable  to  do  any  work  at  all ; "  but  it  is  none  the  less  erroneous 
and  misleading.  The  latter  quotation  is  not  only  a  recognition 
of  the  fact  that  the  machine  must  do  its  work  as  a  machine 
but  that  it  must  perform  the  work  for  which  it  was  designed, 
and  that  design  can  be  ascertained  only  from  the  parol  testi- 
mony which  was  excluded  from  the  consideration  of  the  jury. 
The  clause  in  the  defendants'  order,  of  January  15, 1894,  ac- 
cepted by  the  plaintiffs  and  regarded  as  the  contract  in  this 
case,  "to  be  guaranteed  in  first  class  working  order,"  must 
necessarily  refer  not  only  to  the  operation  of  the  machine  as 
such,  but  also  to  its  ability  to  do  the  work  for  which  it  was  in- 
tended in  a  proper  way.  It  was  evidently  intended  to  be  and 
was  in  effect  a  warranty  of  the  machine  itself.  If  the  machine, 
when  furnished,  failed  to  do  its  work  efiSciently  for  any  cause, 
the  plaintiffs  were  bound  to  put  it  in  proper  condition  for  doing 
that  work.  If,  upon  repeated  efforts,  they  failed  to  put  it  into 
such  condition  and  finally  abandoned  it,  so  that  the  defendants 
were  compelled  to  discard  it  entirely  and  purchase  new  machin- 
ery to  do  the  work  for  which  it  was  intended,  the  jury  should 
have  been  told  that,  if  the  facts  were  so  found  by  them,  their 
verdict  should  be  for  the  defendants :  Wade  v.  Haycock,  25  Pa. 
382.  It  follows,  from  what  has  been  said,  that  the  first,  fifth, 
eighth  and  twelfth  assignments  of  error  must  also  be  sustained. 
Judgment  reversed  and  a  new  venire  awarded. 
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Mary  G.  Reilly  and  John  M.  Gallagher,  Executor  of 
L.  Sterling  Costigan  to  the  use  of  Thomas  D.  Mo- 
Glatherty  v.  Patrick  K.  Daly,  Appellant. 

Affidavit  ofdefense^Execuiora^Parol  evidence  to  vary  wriUng, 
Where  an  executor  a^ees  in  writing  to  pay.  out  of  his  commissions, 
whatever  fee  should  be  allowed  to  his  counsel,  and  that  the  estate  should 
not  be  charged  therefor,  he  cannot,  in  an  action  to  recover  from  him  the 
amount  of  the  fee,  allege  that  the  writing  was  signed  by  him  **  in  the  haste 
and  excitement  of  the  courtroom,^  and  did  not  contain  the  agreement  as 
he  made  it.  In  the  absence  of  any  allegation,  in  the  affidavit  of  defense, 
of  fraud,  accident  or  mistake,  or  that  he  was  induced  to  sign  by  a  parol 
promise  which  was  subsequently  broken,  judgment  will  be  entered  against 
him  for  want  of  a  sufficient  affidavit  of  defense. 

Executdrs  and  administrators — Release, 

Where  an  executor  promises  to  pay  to  the  distributees  of  the  estate  cer- 
tain moneys  outside  of  the  balances  determined  by  the  accounts,  a  release, 
by  the  distributees,  of  the  balances,  does  not  apply  to  the  executor^s 
promises. 

Evidence — Compromise  agreement  as  basis  of  adjudication. 

An  agreement  of  compromise,  pending  an  adjudication  in  the  orphans* 
court  having  been  reached  and  the  adjudication  based  thereon  and  there 
being  no  attempt  to  contradict  the  record  of  the  orphans*  court,  offers  of 
evidence  tending  to  show  the  basis  of  agreements  which  preceded  the  ad- 
judication were  properly  admissible. 

Evidence — Declarations  of  defendant  in  another  case  inadmissible. 

The  declarations  of  defendant  made  in  another  suit  between  a  different 
plaintiff  and  himself  is  inadmissible,  and  the  offer  of  an  affidavit  disclosing 
such  declarations  was  properly  rejected  in  a  case  not  between  same  parties. 

Argued  Oct.  14, 1896.  Appeal,  No.  109,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia  Co., 
March  T.,  1893,  No.  276,  ou  verdict  for  plaintififs.  Before 
Rice,  P.  J.,  Willabd,  Wiokham,  Bbaveb,  Rebdeb,  Orladv 
and  Smith,  J  J.    Affirmed. 

Assumpsit  to  recover  money  due  as  per  agreement. 

The  facts  in  this  case  briefly  stated  from  tJie  evidence,  are  as 
follows : 

Mr.  Daly,  the  defendant,  was  the  executor  of  Thomas  Costi- 
gan, deceased.  He  filed  three  accounts.  In  the  second  and 
third  accounts  he  claimed  credit  for  commissions  as  executor  in 
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excess  of  the  amounts  which  the  legal  plauitiffs  in  this  case,  who 
were  the  beneficiaries  under  the  will  of  Mr.  Costigan,  thought 
that  he  was  entitled  to;  and  at  the  audit  of  the  second  account, 
in  consideration  of  no  objection  being  made  to  the  item  of  com- 
missions, Mr.  Daly  signed  a  paper,  wherein  he  agreed  that  he, 
Mr.  Daly,  would  individually  pay  any  fee  that  the  court  might 
allow  his  counsel,  Mr.  Boyd,  and  that  the  estate  should  not  be 
charged  with  any  such  fee.  The  court  allowed  Mr.  Boyd  a  fee 
of  #440,  which  was  deducted  from  the  balance  for  distribution, 
and  was  paid  by  Mr.  Daly  out  of  the  moneys  of  the  estate.  This 
is  the  first  item  of  the  plaintiffs  claim. 

On  the  audit  of  the  third  account,  in  consideration  of  no  ob- 
jection being  made  to  the  item  of  credit  therein  for  his  commis- 
sions, Mr.  Daly  again  individually  agreed  to  pay  the  plaintiff 
the  difference  between  a  commission  of  two  and  a  half  per  cent 
(charged  on  the  value  of  real  estate  which  had  not  been  sold, 
but  which  had  been  taken  by  the  beneficiaries,  and  to  which 
commission  the  latter  objected),  and  a  commission  of  two  per 
cent,  which  they  were  willing  to  allow.  This  difference  was 
$116.50.  In  consequence  of  Mr.  Daly's  agreement,  there  was 
no  objection  made  to  his  commissions,  as  was  proved  by  oral 
testimony,  and  by  the  adjudication  of  Ashman,  J.,  which  was 
admitted  in  evidence.  This  $116.50  forms  the  second  item  of 
the  plaintiffs  claim.  For  a  fuller  history  of  the  case  see  state- 
ment of  facts  in  Reilly  v.  Daly,  159  Pa.  606. 

Errori  anigned  were : 

(1)  In  admitting  testimony  as  follows : 

"  Q.  You  represented  some  of  the  heirs  of  Thomas  Costigan 
at  the  hearing  in  the  orphans'  court  when  the  second  account 
of  Mr.  Daly  came  up?  A.  I  did.  Q.  Was  an  objection  made 
to  Mr.  Daly's  commissions  in  that  account?  A.  I  objected  to 
them.  Q.  What  were  the  commissions  ?  A.  The  commissions 
in  the  account  were  charged  at  five  per  cent.  (Objected  to.) 
Q.  Before  the  case  was  heard,  or  while  it  was  being  heard,  and 
before  it  was  adjudicated,  was  any  objection  made  to  Mr.  Daly 
— to  his  commissions  in  that  account?  " 

Objected  to.    Objection  overruled.    Exception  to  defendant. 

(2)  In  admitting  testimony  as  follows : 

"Q.   Will  you  be  kind  enough  to  read  that  agreement? 
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A.  Daly  will  pay  to  Boyd  whatever  fee  the  court  allows  him 
out  of  his  amount  of  commissions  allowed  in  this  account,  and 
the  estate  will  not  be  charged  with  any  amount  as  a  fee  to 
Boyd.    Signed,  T.  D.  McGlathery,  P.  K.  Daly." 

Objected  to.  Objection  overruled.  Exception  noted  for  de- 
fendant. 

(3)  In  admitting  testimony  as  follows : 

"  Q.  I  will  now  ask  you  whether  or  not  any  fee  was  allowed 
to  Mr.  Boyd?  A.  I  might  say  that  the  court  took  notice  that 
five  per  cent  on  the  real  estate  was  an  unusual  charge.  He 
called  Mr.  Daly  to  state  to  the  court  why  he  asked  for  an  allow- 
ance of  five  per  cent." 

Objected  to.  Objection  overruled.  Exception  noted  for  de- 
fendant. 

(4)  In  admitting  testimony  as  follows : 

^^  Q.  Did  you  say  that  you  made  a  memorandum  of  the  $440, 
and  what  else?  A.  $116.50.  This  was  made  in  Mr.  Daly's 
and  Mr.  Gallagher's  presence  in  Judge  Ashman's  room,  on  a 
slip  of  paper  on  the  desk." 

Objected  to.  Objection  overruled.  Exception  noted  for  de- 
fendant. 

(5)  In  sustaining  the  plaintiff's  objection  to  the  admission 
in  evidence  of  the  record  of  the  court  of  common  pleas  No.  1, 
December  term,  1892,  No.  186,  in  which  the  plaintiff,  as  coun- 
sel for  the  defendant,  nearly  a  year  after  the  last  adjudication, 
prepared  and  filed,  on  behalf  of  the  defendant,  the  following 
affidavit  upon  which  a  judgment  against  the  defendant  (and  in 
which  plaintiff's  assignors  were  interested)  was  opened. 

Albert  E.  Peterson^  for  appellant. — ^It  is  submitted  that  the 
testimony  of  loose  conversations  and  memoranda  made  at  or 
before  the  adjudication  of  the  questions  involved  in  them  should 
not  have  been  admitted  by  the  court  below  when  the  solemn 
adjudication  and  record  of  that  court  show  that  these  very 
questions  were  considered  and  settled,  and  were  the  best  evi- 
dence of  what  took  place  at  the  audit.  The  record  of  a  court 
imports  absolute  verity  and  cannot  be  contradicted  by  evidence, 
though  by  a  witness  of  the  best  credit :  Adams  v.  Betz,  1  Watts, 
426 ;  Hoffman  v.  Coster,  2  Whart.  468.  The  bar  to  tliis  action 
which  the  record  of  the  orphans'  court  affords  could  not  be  re- 
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moved  or  qualified  by  the  eyidence  admitted  and  assigned  as 
error:  Besecher  v.  Ploiy,  176  Pa.  23. 

J.  O.  StiUwell^  for  appellees. — The  cases  stated  by  the  appel- 
lant have  no  application  to  the  case  at  bar.  The  question 
raised  by  the  assignments  have  been  settled  by  the  Supreme 
Court  in  an  appeal  of  this  case  by  the  appellant  on  the  judg- 
ment of  the  court  below  upon  his  affidavit  of  defense :  Reilly 
V.  Daly,  169  Pa.  605.  It  has  been  held  in  Kaster  v.  Welsh, 
157  Pa.  590,  that  where  there  is  evidence  dehors  the  record  as 
to  what  was  included  in  another  action  the  question  must  be 
submitted  to  the  jury. 

Opinion  by  Beavbb,  November  9,  1896 : 

This  case  at  an  earlier  stage  of  its  procedure  was  in  our 
Supreme  Court  and,  in  all  its  essential  features,  was  disposed 
of  in  an  opinion  by  Mr.  Justice  Gbebn.  At  that  time  an 
appeal  was  taken  from  the  decree  of  the  court  below,  entering 
judgment  for  the  plaintiff  for  want  of  a  sufficient  affidavit  of 
defense.  The  two  items  contained  in  the  statement  of  the  plain- 
tiff below  for  which  recovery  has  been  had  in  the  verdict  and 
judgment  from  which  the  appeal  has  been  taken  in  the  present 
state  of  the  case  were  held  by  the  Supi-eme  Court  to  be  valid 
and  that  the  defendant's  affidavit  disclosed  no  defense  thereto. 
The  judgment  of  the  court  below  was  reversed,  because  of  a 
third  item  which  was  included  in  the  statement  at  that  time 
but  which  has  been  eliminated  from  the  case  since,  and  for 
which  there  was  no  recovery  at  the  trial  in  the  court  below : 
Reilly  et  al.  v.  Daly,  159  Pa.  605. 

On  the  trial  of  the  case  all  the  defendant's  points  were  sever- 
ally affirmed.  The  appellant  assigns  no  error  to  the  charge  of 
the  court  or  to  the  answers  to  the  points  presented  by  plaintiff 
and  defendant.  The  specifications  of  error  refer  exclusively  to 
the  admission  and  rejection  of  testimony. 

The  first,  second,  third  and  fourth  assignments  all  relate  to  the 
testimony  offered  by  the  plaintiff  as  to  the  agreement  or  agree- 
ments between  the  plaintiff  and  the  defendant  which  preceded 
the  confirmation  in  the  orphans'  court  of  Philadelphia  of  the  sev- 
eral accounts  of  the  defendant  as  the  executor  and  trustee  under 
the  will  of  Thomas  Costigan,  of  whom  and  under  which  the 
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plaintiffs  were  beneficiaries  and  as  to  charges  for  commissions 
which  were  objected  to  and  formed  the  consideration  of  said 
agreements.  No  effort  was  made  nor  did  any  of  the  offers  com- 
plained of  attempt  to  contradict  the  record  in  the  orphans' 
court.  The  substance  of  all  these  offers  was  to  show  the  basis 
of  the  agreements  which  preceded  the  adjudication  made  by 
the  orphans'  court,  and  without  which  such  adjudication  would 
probably  not  have  been  made.  The  appellant  wished  his  ac- 
counts confirmed  as  filed,  and  was  willing  and  agreed  to  pay 
the  plaintiffs  for  allowing  such  confirmation.  There  is  no  con- 
tradiction nor  attempt  to  contradict  in  the  most  remote  degree 
a  record  of  the  orphans'  court. 

As  to  the  fifth  assignment  of  error,  the  offer  of  the  defendant 
to  introduce  an  affidavit,  made  in  another  case  between  a  differ- 
ent plaintiff  and  himself,  filed  in  liis  behalf  by  the  use  plaintiff, 
as  his  attorney,  was  very  properly  rejected.  It  was  simply  the 
declaration  of  the  defendant  made  in  another  suit  in  which  it  is 
true  the  use  plaintiff  was  his  attorney,  but  that  fact  in  no  way 
tended  to  make  the  affidavit  either  relevant  or  competent  tes- 
timony. The  mere  knowledge  of  facts  alleged  by  the  defendant 
in  the  affidavit  on  the  part  of  the  use  plaintiff  did  not  in  anyway 
bind  him,  much  less  did  they  bind  the  legal  plaintiffs  upon  the 
validity  of  whose  claim  recovery  was  had. 

The  appellant  endeavors  to  neutralize  the  judgment  of  the 
Supreme  Court  by  alleging  that  the  facts,  as  they  now  appear 
in  the  record,  were  not  before  that  court,  and  that  a  different 
case  is  presented  here  from  that  upon  which  the  Supreme  Court 
passed.  It  is  sufficient  to  say  in  this  behalf  that  the  allegations 
of  fact  contained  in  the  affidavit  of  defense  were  treated  as 
verity  and  that  the  affidavit  contained  all  that  the  defendant 
could  allege  as  a  defense  to  the  plaintiff's  claim.  His  case  as 
contained  in  the  affidavit  of  defense  was  quite  as  strong  as  that 
developed  in  the  trial. 

Upon  principle,  therefore,  as  well  as  upon  authority,  the  judg- 
ment of  the  court  below  should  be,  as  it  now  is, 

Affirmed. 
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Emily  Hendricks  and  Sarah  Hendricks,  Executrices  of 
Eleanor  Hendricks,  deceased,  v,  Francis  B.  Reeves  and 
Benjamin  F.  Archer,  Appellants. 

Wagering  contract—  Assignment  of  policy  on  wife's  life  to  husbanS$ 
creditor. 

The  assignment  of  a  policy  of  life  insurance  taken  out  by  a  wife  on  her 
own  life,  though  made  in  good  faith,  to  a  person  who  has  no  insurable  in- 
terest in  the  life,  would  be  a  wagering  contract  and  contrary  to  the  policy 
of  the  law. 

The  policy  being  in  favor  of  the  husband  and  assigned  to  the  assignee 
in  consideration  of  money  loaned  to  him  on  the  faith  of  the  assignment, 
the  assignee  is  so  far  to  be  protected  as  to  be  permitted  to  retain  the  money 
actually  advanoed  on  the  credit  of  the  assignment. 

Argued  Oct.  14, 1896.  Appeal,  No.  106,  Nov.  T.,  1896,  by 
defendants,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1896,  No.  881,  making  absolute  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Bbaveb,  Rbedeb,  Orlady  and  Smith,  J  J. 
Reversed. 

Assumpsit  to  recover  proceeds  of  policy  of  life  insurance 
from  assignee  thereof. 

From  the  statement  of  claim  on  the  part  of  the  plaintijBPs,  the 
affidavit  of  defense  filed  thereto  by  the  defendants  in  the  court 
below  and  papers  in  the  case,  it  appears  that  in  the  month  of 
April,  1862,  Jos.  M.  Hendricks,  joined  by  his  wife  Eleanor  Hen- 
dricks, solicited  from  T.  B.  Reeves  and  B.  F.  Archer  a  loan  of 
if2,500 ;  that  at  the  time  said  loan  was  made  by  the  said  Reeves 
and  Archer  to  Jos.  M.  Hendricks  he  had  a  policy  of  life  insur- 
ance upon  his  own  life  amounting  to  $2,500 ;  that  Eleanor  Hen- 
dricks had  a  policy  on  her  life  in  the  Penn  Mutual  Life  Insurance 
Company  dated  January  31, 1850,'payable  to  Jos.  M.  Hendricks, 
his  executors,  administrators  or  assigns,  within  sixty  days  after 
due  notice  and  proof  of  the  death  of  the  said  Eleanor  Hendricks ; 
that  at  the  same  time  the  said  Jos.  M.  Hendricks  assigned  cer- 
tain merchandise  in  part  pajonent  of  the  loan,  on  which  Reeves 
and  Archer  afterwards  realized  the  sum  of  $157.55 ;  that  after 
the  assignment  of  the  two  policies  Reeves  and  Archer  paid  thd 
Vol.  n— 85 
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premiums  on  the  one  upon  the  life  of  Jos.  M,  Hendricks  till 
the  time  of  his  death  in  Aug^t,  1876 ;  that  they  also  paid  the 
premiums  on  the  policy  on  the  life  of  Eleanor  Hendricks  till  the 
time  of  her  death,  November  13, 1895 ;  that  said  Jos.  M.  Hen- 
dricks' account  was  charged  on  May  1  to  cash  11,500,  part  of 
the  $2,500  loan,  and  on  November  17  to  cash  $1,000,  the  bal- 
ance of  the  said  loan. 

In  1895  the  account  was  charged  with  the  payment  of  the 
premiums  on  both  policies,  amounting  to  $1,018.54 ;  on  Jan- 
uary 8  the  account  was  charged  with  interest  on  the  above  cash 
payments  less  interest  on  the  credits,  $2,685.99,  making  a  total 
of  $6,208.53. 

The  Hendricks'  account  was  credited  on  October  13,  1862, 
by  merchandise,  $157.55;  April  15, 1863,  ditto,  $10.00;  1896, 
Augfust  26,  by  cash  from  Penn  Mutual  Life  Insurance  Com- 
pany polic3»^  on  the  life  of  J.  Moore  Hendricks,  $2,500 ;  being  a 
total  credit  of  $2,667.55 ;  1896,  January  8,  balance  due  Reeves 
and  Archer  $3,536.98,  leaving  a  balance  due  Reeves  and  Archer 
after  deducting  the  policy  on  the  life  of  Mrs.  Hendricks  of 
$1,036.98.  On  the  death  of  Eleanor  Hendiicks  in  November, 
1895,  the  Penn  Mutual  Life  Insurance  Company  paid  to  Reeves 
and  Archer  $2,500,  the  amount  of  the  policy.  Suit  was  brought 
in  the  court  below  by  the  executors  of  Eleanor  Hendricks  to 
recover  the  sum  of  $712.90.  There  appears  to  be  no  dispute  as 
to  the  merchandise  credit  or  as  to  the  credit  of  $2,500  in  Au- 
gust, 1876,  the  proceeds  of  the  policy  on  the  life  of  J.  M.  Hen- 
dricks. The  controversy  in  the  court  below  was  as  to  who  was 
entitled  to  the  proceeds  of  the  policy  on  the  life  of  Eleanor  Hen- 
dricks. It  appears  from  the  affidavit  of  defense  that  Mrs.  Hen- 
dricks, on  the  17th  day  of  April,  1862,  was  desirous  of  procuring 
from  Reeves  and  Archer  the  loan  of  $2,500  to  her  husband,  and 
agreed,  in  consideration  of  their  loan  to  her  husband,  that  she 
would  assign  said  policy  to  them  as  collateral  security  for  the 
repayment  thereof  or  of  such  amount  as  might  be  due  to  them 
at  the  time  of  her  death,  which  she  did ;  that  said  Reeves  and 
Archer  were  induced  by  her  promise  thus  made  by  her  and 
relied  upon  by  them,  and  in  consideration  thereof  they  entered 
into  the  agreement  of  April  17, 1862,  by  which  they  agreed  to 
and  did  loan  Jos.  M.  Hendricks  the  said  sum  of  $2,500 ;  that 
the  assignments  of  both  policies  were  assented  to  and  joined  in 
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by  both  the  wife  and  husband.  And  it  further  appeared  in  said 
affidavit  of  defense  that  after  receiving  the  proceeds  of  both 
policies,  the  premiums  and  interest  thereon  and  the  amount  of 
cash  received  on  the  merchandise  account,  there  would  still  be 
due  to  the  defendants  in  the  court  below  $1,036.98.  The  policy 
in  question,  before  it  was  assigned  to  the  appellants,  had  been 
assigned  to  Rachael  Harris  by  Mr.  and  Mrs.  Hendricks  in  trust 
to  pay  a  loan ;  second,  to  pay  the  residue,  if  any  after  paying 
the  loan,  to  Jos.  M.  Hendricks  for  his  sole  and  separate  use. 
After  the  payment  of  the  loan  the  interest  that  Mrs.  Harris 
,  held  was  assigned  by  her  to  Mrs.  Hendricks,  leaving  the  policy 
payable  to  Mr.  Hendricks  as  it  was  originally  issued.  It  was 
contended  on  the  part  of  the  plaintiffs  that  the  defendants  were 
only  entitled  to  retain  of  the  $2,500,  proceeds  of  the  policy  on 
the  life  of  Mrs.  Hendricks,  the  sum  of  $940.89  paid  by  the  de- 
fendants for  premiums  on  the  said  policy,  and  the  further  sum 
of  $861.69,  being  the  interest  on  each  of  said  payments  from 
the  date  of  payment  to  February  8, 1896,  leaving  a  balance  due 
the  plaintiffs  of  $697.42  with  interest  from  February  8, 1896. 
Upon  this  state  of  facts  the  court  below  entered  judgment 
against  the  defendants  for  want  of  a  sufficient  affidavit  of 
defense. 
Damages  assessed  at  $712.90.    Defendants  appealed. 

Errors  assigned  were  (1,  2)  entering  judgment  against  de- 
fendants for  want  of  a  sufficient  affidavit  of  defense. 

George  P.  Rich^  with  him  Henry  0.  Boyer^  for  appellants. — 
It  is  to  be  regretted  that  the  court  below  delivered  no  opinion 
in  support  of  its  decision.  Inasmuch  as  it  has  refused  to  follow 
the  rulings  of  the  Supreme  Court  in  Gilbert  v.  Moose,  104  Pa. 
74;  Downey  v.  Hoffer,  110  Pa.  109 ;  Seigrist  v.  Schmoltz,  118 
Pa.  826 ;  and  Ubich  v.  Reinoehl,  143  Pa.  238,  it  would  be  in- 
teresting to  know  the  grounds  upon  which  it  justifies  its  con- 
clusion. 

Henry  T.  Dechert^  for  appellee. — As  to  wagering  contracts, 
cited:  Gilbert  v.  Moose,  104  Pa.  74;  Corson's  Appeal,  118  Pa. 
488 ;  Downey  v.  Hoffer,  110  Pa.  109 ;  Aid  Society  v.  McDonald, 
122  Pa.  324.    The  rule,  applicable  alike  to  life  and  fire  insur- 
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ance,  rests  in  public  policy  for  the  protection  of  human  life  and 
property :  Stoner  v.  Line,  16  W.  N.  187 ;  Keystone  Mut.  B. 
Assn.  y.  Norris,  115  Pa.  446.  Reference  is  also  made  to  an 
article  by  Mr.  E.  H.  Dickson  on  Insurable  Interest  in  Life,  85 
Am.  Law  Reg.  &  Rev.  (N.  S.),  65. 

Opinion  by  Willabd,  J.,  November  9, 1896 : 

This  was  an  action  in  the  court  below  by  the  executrices  of 
Eleanor  Hendricks,  deceased,  upon  a  policy  of  life  insurance 
issued  by  the  Penn  Mutual  Life  Insurance  Company  upon  the 
life  of  Eleanor  Hendricks,  expressly  made  payable  by  its  terms 
to  Jos.  M.  Hendricks,  her  husband,  his  executors,  administra- 
tors and  assigns,  within  sixty  (60)  days  after  due  notice  and 
proof  of  death  of  the  said  Eleanor  Hendricks. 

Just  why  the  executrices  of  Eleanor  Hendricks  had  a  right 
of  action  upon  a  contract  expressly  payable  to  Jos.  M.  Hen- 
dricks, we  are  at  a  loss  to  understand.  If  there  had  been  no 
assignment  of  the  policy,  the  right  of  action  would  certainly 
have  been  in  the  legal  representatives  of  Jos.  M.  Hendricks. 

That  this  whole  transaction  was  eminently  fair  to  all  the  pai^ 
ties  and  without  fraud  or  pretense  of  undue  advantage  is  not 
denied. 

The  husband  desired  a  loan  of  money  equal  to  one  half  the 
amount  of  two  life  insurance  policies.  The  wife  solicited  the 
loan  in  his  behalf  and  was  willing  to  join  her  husband  in  an 
assignment  of  the  policy  on  her  own  life,  payable  by  its  terms 
to  her  husband  or  his  assigns,  as  security  for  the  loan,  without 
other  pledge  or  security  (except  the  trifling  item  of  merchan- 
dise) ;  the  loan  was  made,  the  policies  assigned,  and  for  fourteen 
jrears  premiums  were  paid  by  the  appellants  on  the  one  and  for 
thirty-three  years  on  the  other.  'No  interest  was  paid  on  the 
loan.  On  what  principle  or  for  what  reason  judgment  was 
entered  by  the  learned  judge  of  the  court  below  for  want  of  a 
sufficient  affidavit  of  defense  the  record  does  not  disclose. 

It  is  admitted  here  that  the  appellants  were  entitled  to  all 
moneys  paid  for  premiums  on  the  policies  with  interest  thereon, 
but  were  not  entitled  to  any  part  of  the  original  loan  made 
in  consideration  of  the  assignment  of  the  policy  in  question. 
Wliy  not?    Had  it  been  paid?    If  so,  another  question  would 
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present  itself  discussed  and  decided  in  Corson's  App.,  113  Pa. 
438.    It  is  not  contended  that  the  appellants  have  been  paid. 

This  policy  upon  the  life  of  the  wife  for  the  benefit  of  the 
husband,  when  it  was  issued  in  1850,  was  unquestioned,  but  it 
is  urged,  when  it  was  assigned  by  and  at  the  solicitation  of  the 
wife  as  security  for  the  loan  to  the  husband,  the  appellants  hav- 
ing no  insurable  interest  in  the  life  of  the  wife,  she  not  being 
their  debtor,  from  that  time,  as  to  the  appellants,  it  became  a 
wagering  contract. 

What  interest  in  the  policy  in  question  had  Mrs.  Hendricks 
to  assign  ?  She  was  the  person  whose  life  was  insured.  The 
amount  named  in  the  policy  was  payable  to  her  husband,  his 
executors,  administrators  and  assigns.  He  had  a  perfect  right 
to  assign  it  without  the  intervention  of  his  wife,  and  her  act  in 
joining  in  the  assignment  was  surplusage  on  her  part  as  she  had 
no  interest  to  assign.  Had  the  policy  been  upon  the  husband's 
life  payable  to  the  wife,  the  appellees  might  present  their  argu- 
ment with  more  force.  Under  the  facts  in  this  case  the  wife 
had  no  more  to  assign  than  her  executrices  had  to  support  their 
action  against  the  appellees. 

We  are  aware  that  it  is  stated  that  this  policy  had  been  previ- 
ously assigned  by  Mr.  Hendricks  and  his  wife  to  one  Rachael 
Harris  to  secure  her  the  payment  of  a  debt  due  her  from  the  hus- 
band, with  a  proviso,  first,  for  the  payment  of  the  debt;  second, 
to  pay  the  residue,  if  any,  to  Joseph  M.  Hendricks  for  his  sole 
and  separate  use ;  that,  subsequently,  Rachael  Harris  reassigned 
this  policy  to  Mrs.  Hendricks.  The  assignment  and  reassign- 
ment to  and  by  Rachael  Harris,  it  is  alleged,  were  lost.  The 
averments  in  the  affidavit  of  defense  allege  that  the  policy  was 
upon  the  life  of  the  wife,  payable  to  the  husband,  and  that  by 
the  terms  of  the  Harris  assignments  any  amount  over  and  above 
a  sufficient  sum  necessary  to  pay  the  debt  secured  was  to  be  for 
the  sole  use  and  benefit  of  Jos.  M.  Hendricks.  A  fair  construc- 
tion of  the  affidavit  of  defense  leads  to  but  one  conclusion — the 
policy  when  assigned  to  the  appellants  was  upon  the  life  of  the 
wife,  payable  to  the  husband,  his  executors,  administrators  and 
assigns. 

It  is  urged,  however,  that  through  these  various  transfers  the 
policy  at  tlie  date  of  assignment  to  the  appellants  was  upon  the 
life  of  the  wife,  payable  to  her,  her  executors,  administrators  and 
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assigns ;  in  other  words,  that  it  was  her  property.  Conceding 
this  position  as  the  correct  one,  what  policy  of  the  law  preyented 
her  from  selling  this  policy  to  the  appellants,  or  pledging  it  to 
them  as  security  for  the  loan  made  to  the  husband  at  her  solicita- 
tion. Of  the  many  decisions  of  our  Supreme  Court,  Bond  y. 
Bunting,  78  Pa.  210,  and  Dando's  Appeal,  94  Pa.  76,  are  con- 
clusiye  on  this  subject.  She  had  the  right  to  and  did  assign 
the  policy  as  security  for  the  pajrment  of  the  loan,  and  the  ap- 
pellants had  a  right  to  the  proceeds  of  the  same  until  the  loan 
and  eyery  part  thereof  was  repaid. 

It  is  further  contended  that  the  assignment  of  the  policy  to 
the  appellants,  as  to  them,  became  a  wagering  transaction  from 
the  date  of  the  assignment :  be  it  so,  then  the  question  remains, 
how  far  are  they  protected  in  their  yenture  without  yiolating 
that  principle  resting  on  public  policy  which  forbids  gambling 
on  human  life. 

In  Downey  y.  HofEer,  110  Pa.  109,  one  Boas  took  out  a 
policy  on  his  own  life,  paid  the  admission  fee,  the  annual  dues 
and  assessments  thereon,  amounting  to  $185.20,  the  interest 
thereon  amounting,  at  the  time  of  his  assignment,  to  $63.06. 
Being  unable  or  disinclined  to  pay  further,  he  sold  and  assigned 
his  policy  to  Downey  for  the  sum  of  $65.00.  Downey  subso- 
quently  paid  all  dues  and  assessments  to  the  death  of  Boas, 
amounting  to  $558.80,  the  interest  thereon  being  $69.43.  Dow- 
ney was  neither  a  relatiye  nor  a  creditor  of  Boas.  At  the  death 
of  Boas,  his  administrator  claimed  the  proceeds  of  the  policy, 
and  in  a  case  stated  between  the  administrator  and  Downey 
upon  the  aboye  facts,  the  court  below  decided  that  the  purchase 
of  the  policy  was  for  the  purpose  of  speculation,  and  of  the  fund 
in  court,  was  entitied  to  take  out  the  sum  of  $65.00  paid  at  the 
time  of  the  assignment  in  consideration  thereof  with  interest 
thereon,  together  with  the  amount  of  $558.80  paid  for  dues  and 
assessments  with  interest  thereon,  in  all  amounting  to  $715.53, 
the  balance  of  the  policy  to  be  paid  to  the  administrator.  In 
the  Supreme  Court  the  judgment  was  affirmed  and  a  per  curiam 
opinion  rendered,  which  is  here  inserted  as  it  is  the  basis  of  our 
judgment  in  this  case  :  ^'  It  must  be  conceded  that  on  principles 
of  law  applicable  to  contracts  generally,  this  judgment  would 
be  wrong.  The  rule,  howeyer,  applicable  to  this  class  of  cases 
appears  to  rest  on  public  policy  which  forbids  gambling  oa  the 
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duration  of  human  life.  It  is  not  sufficient  that  the  sale  and 
purchase  of  the  policy  may  have  been  in  good  faith  and  with 
correct  motives.  The  mischief  resulting  from  a  sale  of  the 
policy  for  the  purposes  of  speculating  on  human  life  is  so  con- 
trary to  the  policy  of  the  law,  and  so  in  conflict  with  the  just 
principles  of  life  insurance,  that  it  is  unsafe  to  relax  the  rule 
that  the  holder  of  the  policy  must  have  some  pecuniary  interest 
in  the  life  of  the  person  insured.  Permitting  the  assignee  to 
retain  the  sum  he  has  paid  to  the  person  insured  and  to  the  com- 
pany, with  interest  thereon,  so  far  protected  the  assignee  and 
enforced  the  rule  based  on  public  policy,  as  to  give  no  just  rea- 
son to  complain." 

We  have  carefully  examined  all  the  authorities  submitted 
and  contained  in  the  paper-books.  None  of  them  is  in  con- 
flict with  Downey  v.  Hoffer,  supra.  As  the  proceeds  of  the 
policy  in  question  added  to  the  payments  previously  made  did 
not  amount  to  a  sum  sufficient  to  reimburse  the  appellants  for 
the  amount  of  the  loan,  assessments  paid  and  interest  thereon, 
we  are  of  the  opinion  that  the  affidavit  of  defense  was  sufficient. 

The  assignments  of  error  are  sustained,  the  judgment  reversed 
and  a  procedendo  awarded. 


Joseph  Wa43serman,  Assignee,  v.  Thomas  J.  Carroll. 

Married  woman — LiahiUty  on  her  covenants  in  a  deed. 

The  disability  of  a  wife  conveying  her  separate  estate  to  join  in  the 
covenants  of  the  deed  made  by  her  husband  no  longer  exists ;  since  the  acts 
of  1887  and  1893  she  is  no^  undoubtedly  liable  on  her  covenants  in  such 
a  deed. 

Husband  and  wife — Conveyance  ofs^araie  estates  by  one  deed, 

A  husband  owned  the  fee  in  which  his  wife  held,  in  her  own  right,  a 
ground  rent ;  this  man  and  wife  each  thus  having  an  interest  in  the  sub- 
ject of  the  grant  by  apt  and  unambiguous  words  conveyed  the  same. 
Held,  that  the  rent  not  being  reserved  in  the  deed  was  clearly  granted 
without  exception,  limitation  or  qualification  to  their  vendee. 

Argued  Oct.  7, 1896.  Appeal,  No.  83,  Nov.  T.,  1896,  by  Mary 
J.  Carroll,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T., 
1894,  No.  254,  in  favor  of  plamtifF.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAH,  Bbavbb,  Reedeb,  Olbady  and  Smith,  J  J. 
Affirmed. 
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ScL  fa.  sur  mortgage.  In  the  matter  of  the  distribution  of 
funds  arising  from  sherifTs  sale. 

This  was  an  action  originally  begun  in  the  court  below  upon 
a  mortgage  given  by  Thos.  J.  Carroll  to  one  Josephine  Clare 
for  $1,000  under  date  of  January  18,  1884,  and  assigned  on 
December  4, 1893,  to  Joseph  Wasserman,  the  plaintiff  below. 
Judgment  was  obtained  on  said  mortgage  on  January  30, 1895, 
and  damages  assessed  at  $1,086.  A  levari  facias  was  issued  up- 
on the  judgment,  the  property  sold  at  sheriff's  sale  on  March  4, 
1895,  for  $500  to  the  assignee,  Joseph  Wasserman,  and  the 
sheriff's  deed  to  the  same  executed  under  date  of  April  20, 1895. 
After  the  payment  of  taxes  and  costs  the  sheriff  paid  into  court 
the  sum  of  $376.80.  The  appellant,  Mary  J.  Carroll,  wife  of 
Thomas  J.  Carroll,  claimed  of  this  amount  the  sum  of  $161.43 
for  certain  arrearages  of  a  ground  rent  of  $21.00  per  annum, 
averred  to  be  vested  in  her,  from  July  24,  1888,  to  the  date  of 
the  sheriff's  sale  with  interest  on  each  separate  arrearage  from 
date  of  same.  In  opposition  to  this  claim  was  that  of  Joseph 
Wasserman,  the  assignee  of  the  mortgage  and  owner  by  sheriff's 
deed,  alleging  that  said  ground  rent  was  conveyed  by  a  deed 
dated  November  23, 1898,  from  Thomas  J.  Carroll  and  Mary  J., 
his  wife,  to  one  John  O'Toole,  and  by  a  subsequent  conveyance 
of  the  same  by  John  O'Toole  and  wife  to  Eliza  Johnson  under 
date  of  May  17,  1894.  Upon  the  death  of  Eliza  Johnson  and 
after  the  above  sheriff's  sale,  David  S.  Johnson,  son  and  heir  of 
Eliza  Johnson,  by  deed  dated  May  17, 1895,  conveyed  the  same 
property  to  Joseph  Wasserman  for  $200.  Joseph  Wasserman 
became  claimant  in  his  own  right,  both  as  assignee  of  the  mort- 
gage and  as  owner  of  the  ground  rent  under  deed  from  David 
S.  Johnson  dated  May  17, 1895.  Thomas  J.  Carroll  primarily 
became  possessed  of  the  property  described  in  the  above  mort- 
gage by  deed  dated  July  10,  1888,  from  Michael  Regney  and 
Elizabeth,  his  wife,  for  the  sum  of  $1,200,  the  same  being  sub- 
ject to  a  certain  annual  ground  rent  of  $21.00.  The  conten- 
tion of  the  appellant  herein  is  based  upon  an  assignment,  dated 
July  24, 1888,  of  the  ground  rent  of  $21.00  per  annum  by  one 
Ann  Martha  Fuller  to  the  appellant  for  the  consideration  of  $350. 
The  above  facts  are  generally  set  forth  inter  alia  as  the  findings 
of  the  auditor  in  his  report.  In  said  report  the  auditor  awarded 
to  the  appellant  the  arrears  of  ground  rent  due  from  Novem- 
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ber  28, 1893,  the  date  of  conveyance  by  Thoe.  J.  Carroll  and  wife 
(appellant)  to  John  O'Toole,  to  the  date  of  the  sheriflPs  sale, 
March  4, 1895,  in  all  amounting  to  the  sum  of  $31.50.  The 
balance,  after  the  payment  of  fees  and  costs,  he  awarded  to 
Joseph  Wasserman,  plaintiff  below  and  assignee.  Joseph  Was- 
serman,  however,  claimed  the  whole  fund  and  filed  exceptions 
to  the  auditor's  report,  alleging  error  in  awarding  any  part  of 
the  fund  to  the  said  Mary  J.  Carroll,  The  exceptions  were  sus- 
tained by  the  court  below. 

Error  assigned  was  in  sustaining  exceptions  to  auditor's  re- 
port. 

Patrick  E.  Carroll^  with  him  A.  V.  W.  Buddy  for  appellant. — 
A  ground  rent  is  a  separate  estate  from  the  ownership  of  the 
land:  McGuigg  v.  Morton,  39  Pa.  31.  A  mamed  woman  who 
joins  in  conveyance  of  her  husband's  real  estate  is  not  bound  by 
the  covenants  in  the  deed :  Trullinger  v.  Charles,  129  Pa.  289 ; 
Dean  v.  SheUy,  57  Pa.  426 ;  Klem  v.  Caldwell,  91  Pa.  140. 

James  Collins  Jones^  with  him  Letoin  W,  Barringer^  for  ap- 
pellee,— The  words  of  the  deed  are  unquestionably  sufl&cient  to 
pass  the  ground  rent :  Shep.  Touchstone,  98 ;  Manderbach  v. 
Orphans'  Home,  109  Pa.  231 ;  Streaper  v.  Fisher,  1  R.  155, 
162 ;  Grubb  v.  Grubb,  74  Pa.  25 ;  Cruise  on  Real  Prop.,  vol.  4, 
p.  294 ;  Mitchell's  Real  Est.  and  Conveyancing  in  Penn.  p.  474 ; 
Sheppard's  Touchstone,  p.  97;  Dean  v.  Shelly,  67  Pa.  426; 
Klein  v.  Caldwell,  91  Pa.  140  ;  Hatz's  App.,  40  Pa.  209 ;  Craft 
V-  Webster,  4  Rawle,  242,  252. 

Opinion  by  Willabd,  J.,  November  9, 1896:' 
By  a  conveyance  sufficient  in  law,  Mary  J.  Carroll,  wife  of 
Thomas  J.  Carroll,  on  July  14, 1888,  became  the  grantee  and 
owner  in  her  own  right  of  a  ground  rent  of  $21.00  per  annum 
charged  upon  the  premises  No.  706  Jamison  street  in  the  city 
of  Philadelphia.  By  the  grant  and  conveyance  to  her  she  was 
vested  with  a  real  interest  in  the  premises  capable  of  convey- 
ance or  extinguishment  by  deed  and  that  might  be  taken  in 
execution  and  sold  as  realty.  By  virtue  of  this  interest,  so 
vested  in  her,  she  claimed  rent  in  arrear  before  the  auditor  in 
the  court  below,  which  was  allowed  by  him,  but  on  exceptions 
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disallowed  by  the  court  The  only  question  in  this  case  is  the 
efEect  of  the  deed  of  Thomas  J.  Carroll  and  Mary  J^  his  wife, 
of  November  28, 1898,  to  John  O'Toole.  By  its  terms  it  pur- 
ported to  convey  inter  alia  the  premises  706  Jamison  street 

The  words  of  the  grant  are  as  follows :  "  The  said  Thomas 
J.  Carroll  and  Mary  J.,  his  wife,  have  granted,  bargained,  sold, 
aliened,  enfeoffed,  released  and  confirmed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  alien,  enfeoff,  release  and  confirm 
unto  the  said  John  O'Toole,  his  heirs  and  assigns  "  inter  alia 
the  premises  in  question  described  as  706  Jamison  street  ^^  to- 
gether with  all  and  singular  the  buildings,  improvements,  ways, 
waters,  watercourses,  rights,  liberties,  privileges,  hereditaments 
and  appurtenances,  whatsoever  thereunto  belonging  or  in  any 
wise  appertaining,  and  the  reversions  and  remainders,  rents, 
issues  and  profits  thereof :  and  all  the  estate,  right,  title,  inter- 
est, property,  claim  and  demand  whatsoever  of  them  the  said 
Thomas  J.  Carroll  and  Mary  J.,  his  wife,  in  law,  equity  or  other- 
wise howsoever  of,  in  and  to  the  same  and  every  part  thereof." 

There  is  no  ambiguity  in  this  instrument  It  must  be  con- 
strued from  the  language  used  in  all  its  parts.  The  fact  that 
Mrs.  Carroll  never  claimed  rent  is  as  immaterial  as  the  fact  that 
Mrs.  Johnson,  grantee  of  O'Toole,  in  a  letter  expressed  her 
opinion  or  beUef  that  the  rent  was  still  a  charge. 

The  question  is,  what  passed  by  the  deed?  In  Streaper  v. 
Fisher,  1  Rawle,  164,  it  was  said  "  Therefore,  if  the  sheriff  levy 
on  the  rent  charge,  but  advertise,  sell  or  convey  the  lot  out  of 
which  it  issues,  the  rent  charge  passes."  In  Heartley  v.  Beaum, 
2  Pa.  165,  under  a  sheriff's  sale,  where  the  lot  was  described, 
^^  with  the  rents,  issues  and  profits  thereof,'*  it  was  held  that  the 
ground  rent  i^eserved  passed  to  the  purchaser. 

It  is  urged  that  the  ground  rent  was  an  estate  in  the  wife 
separate  from  that  of  the  husband  in  the  ground.  This  posi- 
tion is  undoubtedly  correct.  Mrs.  Carroll  was  unquestionably 
the  owner  of  the  ground  rent  absolutely.  It  was  neither  held 
in  nor  charged  with  any  trust,  as  in  Hatz's  Appeal,  40  Pa.  209, 
and  Klein  v.  Caldwell,  91  Pa.  140. 

With  the  act  of  June  8, 1893,  in  full  force,  Mrs.  Carroll  had 
the  right  and  power  to  convey  the  ground  rent  or  any  other 
interest  in  her  own  land,  provided  her  husband  joined  in  the 
conveyance. 
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We  are  aware  that  prior  to  the  act  of  1887  a  wife,  joined  by 
her  husband  in  a  conveyance  of  her  own  estate,  could  not  be 
held  in  an  action  upon  the  covenants  in  the  deed.  But  why? 
Simply  on  account  of  her  disability  prior  to  that  time  to  enter 
into  tdie  covenant  so  as  to  be  personally  liable  thereon.  This 
disability  being  removed  by  the  acts  of  1887  and  1893,  the 
reason  for  the  rule  no  longer  exists,  and  in  a  conveyance  of  her 
own  property,  properly  joined  by  her  husband,  she  is  undoubt- 
edly liable  on  her  covenants  relative  thereto. 

This  man  and  wife,  each  having  an  interest  in  the  subject  of 
the  grant,  by  apt  and  unambiguous  words  conveyed  the  same 
to  John  O'Toole,  and  by  our  judgment  we  do  not  propose  to 
fritter  away  the  plain  meaning  of  the  grant  without  stronger 
evidence  of  a  different  intent  than  that  contained  in  the  report 
of  the  learned  auditor.  The  rents  were  not  reserved  in  the 
deed,  they  were  clearly  granted  without  exception,  limitation  or 
qualification.  Mrs.  Carroll  had  no  right  to  the  fund  in  court, 
because  she  had  deeded  away  the  source  from  which  it  sprang, 
and  by  subsequent  conveyances  the  ground  rent  became  vested 
in  Joseph  Wasserman,  who  wais  the  sheriff's  vendee  under  the 
mortgage  of  her  husband's  interest. 

The  assignment  of  error  is  overruled,  the  judgment  afi&rmed 
and  a  procedendo  awarded. 


Rebecca  Delaplaine  and  George  L.  Deved,  trading  as  the 
Baltimore  Smelting  Company  v.  Ammonia  Company 
of  Philadelphia,  Appellant. 

CoiUrtict— Construction  of  written  oorrespondence^Frovince  of  court  and 
fury. 

Where  the  correspoDdence  between  the  parties  defines  a  contract  and 
shows  repeated  efforts  on  the  part  of  the  vendors  to  comply  with  its  terms 
and  repeated  excuses  on  the  part  of  the  vendees  for  nonperformance  on 
their  part,  the  trial  judge  did  not  fail  in  his  duty,  as  to  oonstniction  of  the 
written  correspondence,  in  instructing  the  jury,  that,  from  the  letters  of  the 
vendees,  it  appeared  that  they  had  refused  to  comply  with  their  contract ; 
but  as  there  was  also  oral  evidence  on  the  question  it  was  properly  left  to 
the  jury  to  say  whether  under  all  the  evidence  the  vendees  had  actually 
refused  to  receive  a  balance  of  scrap  undelivered  but  contracted  for  by 
them. 
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Evidenoe-^Damages—  Vender  and  vendee— Sale  of  property  refueed  by 
vendees. 

When  the  evidence  showed  conclosiyely  a  refusal  by  defendants  to  take 
a  balance  of  scrap,  as  they  agi*eed  to  do,  eyidence  is  properly  admissible 
on  the  part  of  the  plaintiffs  to  show  that  they  proceeded  with  due  diligence 
and  care  to  sell  the  same  and  that  the  full  current  market  price  was  actu- 
ally realized  from  the  sale. 

Argued  Oct.  7,  1896.  Appeal,  No.  53,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  March  T., 
1895,  No.  291,  on  verdict  for  plaintiffs.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiGKHAM,  Beaybb,  Reedbb,  Oklady  and  Smith,  J  J. 
Affirmed. 

Assumpsit  on  contract  to  deliver  scrap  tin. 

Plaintiffs  commenced  their  action  to  recover  damages  for  an 
alleged  breach  of  contract,  the  facts  averred  in  their  statement 
being  substantially  as  follows :  On  January  31, 1894,  the  Balti- 
more Smelting  Company  communicated  by  letter  to  the  Am- 
monia Company  of  Philadelphia  their  price  per  ton  for  one 
thousand  tons  of  tin  scrap  to  be  supplied  from  Baltimore,  the 
entire  tonnage  deliverable  in  the  year  1894.  To  this  letter,  on 
February  1, 1894,  the  Ammonia  Company  replied  in  effect  that 
the  conditions  of  the  proposal  of  the  Baltimore  Smelting  Com- 
pany were  satisfactory.  The  shipment  of  the  tin  scrap  began 
soon  after  the  contract  was  entered  into  and  payment  of  the 
same  regularly  remitted.  On  December  24,  all  the  tin  scrap 
except  one  hundred  and  sixty-eight  tons  had  been  delivered  to 
and  paid  for  by  the  Ammonia  Company.  During  the  course  of 
the  year  various  communications  were  received  from  the  Am- 
monia Company  to  the  effect  that  they  (the  Anmionia  Com- 
pany) were  overstocked  with  tin  scrap  and  desired  further 
shipments  withheld  until  notice  to  the  contrary.  In  reply  to  a 
letter  making  proffer  of  the  balance  of  one  hundred  and  sixty- 
eight  tons,  the  Ammonia  Company  wrote,  inter  alia:  ^  We 
would  greatly  regret  it  if  you  expected  u»  to  take  the  balance  of 
the  IfiOO  ton$  named^  when  in  negotiation  with  your  Mr.  Dela- 
plaine.  Under  the  circumstances  existing  last  year  we  think 
we  have  fully  complied  with  the  spirit  of  the  contract^  in  re- 
ceiving from  you  832  tons."  To  this  the  following  reply  in 
part  was  made:  ^^  We  answer  by  saying  that  we  do  not  waive  our 
right  to  place  the  balance  of  the  thousand  tons  of  tin  scrap  with 
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yor/Lt  which  is  due  on  the  contract.^'  No  reply  to  this  last  letter, 
as  above,  was  received  by  the  Baltimore  Smelting  Company  and, 
thereupon,  on  the  7th  or  8th  of  January,  1895,  a  resale  was 
made  of  the  tin  scrap  to  George  L.  Deved,  a  partner  in  the 
Baltimore  Smelting  Company,  for  13.00  per  gross  ton,  being 
$2.68  per  short  ton  (the  contract  with  the  Ammonia  Company 
calling  for  $3.60  per  short  ton),  there  being  further  evidence 
allowed  by  the  court  and  submitted  to  the  jury  that  the  market 
price  in  January,  1896,  was  $2.50  per  short  ton.  On  Febru- 
ary 4, 1895,  the  attorney  for  the  Baltimore  Smelting  Company 
notified  the  Ammonia  Company  of  his  determination  to  sue  pro- 
vided the  claim  of  $504.50  was  not  paid.  In  reply  the  Am- 
monia Company  made  offer  of  settlement  at  a  lower  figure. 
This  was  declined  and  suit  begun  by  the  Baltimore  Smelting 
Company.  It  was  further  averred  that  a  representative  of  the 
plaintiff  below  called  upon  the  defendant  company  prior  to  Jan- 
nary  1, 1895,  and  met  with  a  positive  refusal  to  take  the  balance 
deliverable  imder  the  contract  The  damages  claimed  were  the 
loss  on  a  resale,  expenses  incurred  in  loading,  etc. 

The  answer  of  the  defendant  denied  all  the  material  allega- 
tions contained  in  the  statement,  except  in  so  far  as  the  same 
were  admitted  or  confessed.  It  was  averred  that  the  defend- 
ants, knowing  that  the  plaintiffs  had  withheld  delivery  of  the 
balance  at  their  (defendants')  request,  and  assuming  that  the 
plaintiffs  had  the  right  in  law  to  continue  the  contract  beyond 
the  Ist  of  January,  1895,  and  to  make  a  tender  after  that  period, 
offered  either  to  pay  the  sum  of  $250,  or  accept  the  balance  of 
the  tin  scrap  upon  tender  of  the  same.  This  was  refused  by 
the  plaintiff  company  and  suit  begun.  It  was  further  contended 
that  the  alleged  resale  was  but  a  pretense,  one  partner  in  the 
Baltimore  Smelting  Company  selling  to  the  other,  and  further, 
without  notice  of  the  same  to  the  defendant. 

Defendant's  points  and  answers  thereto. 

1.  That  under  the  terms  of  the  contract  between  plaintiffs 
and  defendants  in  this  case  it  was  the  duty  of  the  plaintiffs,  as 
a  condition  precedent  to  their  right  to  recover,  to  ship  from 
Baltimore  to  the  defendants  the  tin  scrap  in  question  before 
January  1, 1895,  and  as  they  failed  to  do  this  they  cannot  re-- 
cover.   Answer :  This  is  affirmed  unless  the  defendants  refused 
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to  take  the  goods ;  in  that  event  deliyeiy  by  the  plaintiSs  was 
not  necessary. 

2.  That  the  evidence  does  not  show  that  the  plaintiGEs  were 
relieved  from  this  duty.    Answer :  Refused. 

3.  If  the  learned  judge  should  consider  defendants'  letter  of 
December  26, 1894,  as  notice  of  an  intended  breach  of  the  con- 
tract, then  he  is  respectfully  requested  to  charge  that  notice  pf 
an  intended  breach  of  contract  will  operate  as  a  breach  only  if 
accepted  and  acted  upon  by  the  other  pariy,  who  may,  if  he 
pleases,  disregard  the  notice  and  insist  upon  performance  ac- 
cording to  the  contract,  and  if  he  does  so  insist  he  cannot  after- 
wards rely  upon  such  notice  as  a  breach.  In  such  case  he  keeps 
the  contaract  alive  and  remains  subject  to  all  his  own  obligations 
and  liabilities  under  it.  Answer:  Refused,  because  it  is  for  the 
jury  to  determine  the  evidence  touching  the  refusal  of  the  de- 
fendants to  take  the  goods. 

4.  If  the  parties  to  a  contract  continue  to  negotiate  after  the 
time  fixed  for  the  completion  of  the  contract  it  will  operate  as 
a  waiver.    Answer :  Refused. 

5.  If  the  jury  believe  from  the  evidence  that  the  plaintijffs 
and  defendants,  by  mutual  consent  or  by  their  actions,  waived 
the  time  for  the  performance  of  the  contract,  then  the  time  be- 
came indefinite,  and  if  afterwards  the  plaintiffs  desired  to  enforce 
performance  it  was  their  duty  to  ship  the  tin  scrap  from  Balti- 
more according  to  the  contract  before  they  could  call  upon  the 
defendants  to  perform  their  part  of  the  contract.  Answer :  Re- 
fused, because  there  is  no  evidence  of  the  mutual  consent  of 
the  parties. 

6.  The  offer  of  the  defendants  to  accept,  as  contained  in  their 
letter  to  plaintiffs'  counsel  of  February  8, 1895,  having  been 
rejected  by  letter  of  February  12, 1895,  from  plaintiffs'  counsel 
to  defendants,  such  refusal  and  this  action  constitute  a  breach 
of  the  contract  by  the  plaintiffs,  and  they  are  not  entitled  to 
recover  in  this  action.    Answer :  Refused. 

7.  That  if  the  plaintiffs  claim  that  their  measure  of  damage 
is  the  difference  between  the  contract  price  and  the  amount  re- 
ceived upon  a  resttxC,  they  must  show  that  such  sale  was  fair 
and  made  in  reasonable  time.     Answer :  Afi&rmed. 

8.  Under  all  the  evidence  in  this  case  your  verdict  must  be 
for  the  defendants.    Answer :  Refused. 
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GHABGE  OP  THE  COXTBT. 

The  plaintiffs  in  this  case  claim  to  recover  from  the  defend- 
ants damages  arising  from  a  breach  of  contract  for  the  purchase 
and  sale  of  a  certain  article  called  scrap  tin.  The  correspond- 
ence or  letters  between  the  parties  have  been  read  to  you,  and 
they  constitute  the  contract  between  the  plaintiff  and  defend- 
ant. It  is  my  duty  to  instruct  you  as  to  the  nature  of  the  con- 
tract. It  calls  for  the  purchase  of  one  thousand  tons  of  scrap 
tin  at  a  certain  price.  It  also  requires  the  plaintiff  to  deliver 
to  the  defendants  the  scrap  tin  in  Philadelphia. 

They  cannot  recover  for  all  or  any  portion  of  this  scrap  un- 
less they  deliver  the  goods  in  Philadelphia — unless  the  defend- 
ants themselves  relieved  the  plaintiff  from  the  duty  of  delivering 
the  scrap  in  Philadelphia.  The  plaintiffs  contend  that  they 
were  so  relieved  by  the  defendants,  and  it  is  the  duty  of  the 
plaintifEs  to  establish,  to  the  satisfaction  of  the  jury,  that  the 
defendants  did  relieve  the  plaintiffs  from  the  duty  of  delivering 
it  at  Philadelphia.  [It  is  contended  that  that  relief  is  found  in 
the  letters  of  the  defendants  to  the  plaintiffs,  in  which  it  clearly 
appears,  as  contended  by  the  plaintiffs,  that  the  defendants  re- 
fused to  take  the  balance  of  the  scrap  tin  undelivered — one 
hundred  and  sixty-eight  tons.  That  is  entirely  a  question  for 
the  juiy,  and  all  I  have  a  right  to  say  to  you  upon  the  subject 
is  that  if  the  defendants  refused  to  take  the  scrap  and  notified 
the  plaintiffs  of  the  refusal,  then  the  plaintiffs  were  not  bound 
to  deliver  it,]  [11]  and  they  would  be  entitled  to  recover  for 
the  one  hundred  and  sixty-eight  tons.  So  that,  you  see,  to  you 
IB  submitted  the  question  as  to  whether  the  plaintiffs  can  recover 
or  not.  They  cannot  recover  unless,  as  I  have  already  said, 
the  defendants  relieved  them  of  the  necessity  and  duty  of  de- 
livering it;  the  plaintiffs  can  recover  if  the  jury  are  satisfied 
from  the  evidence  that  the  defendants  refused  to  take  the 
goods. 

If  you  come  to  that,  then  the  question  of  damages  arises. 
They  are  entitled  to  recover  for  any  depreciation  in  value  at 
and  about  the  time  they  refused  to  take  the  goods.  In  a  case 
of  this  kind  the  plaintiffs  were  boimd  to  use  reasonable  and 
proper  diligence  in  the  sale  of  the  goods.  They  had  no  right 
to  keep  them  an  indefinite  or  very  long  time,  until  the  fall  of 
the  market  might  have  reduced  the  value  of  the  article  to  itR 
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lowest  possible  price.  They  must  show  you  that  in  making  the 
sale  it  was  made  in  a  reasonable  time  after  the  refusal,  and  that 
they  used  fair  and  proper  means  to  obtain  a  full  and  fair  price 
for  the  goods.  There  is  no  testimony  upon  this  point  except 
that  of  the  plaintiffs  themselves,  and  it  is  for  you  to  determine 
how  far  they  endeavored  to  obtain  a  fair  and  full  price  in  the 
sale  of  these  goods.  If  they  did  use  proper  means  and  used 
proper  time  to  sell  the  goods,  then  they  are  entitled  to  recover, 
and  in  addition  they  would  be  entitled  to  recover  the  necessary 
damages  or  expenses  which  were  consequent  upon  the  breach 
of  contract  and  the  sale  of  the  goods.  That  is  a  matter  which 
you  will  determine  from  the  evidence. 

[I  do  not  know  that  there  is  any  evidence  in  this  case  that 
the  plaintiff  did  not  sell  the  goods  in  a  reasonable  and  proper 
time,  or  that  they  sold  them  in  any  manner  which  was  calcu- 
lated to  depress  their  value.]  [12]  If  it  be  contended  in  argu- 
ment that  they  did  not  do  all  that  was  necessary,  there  should 
be  some  evidence  to  show  that  they  did  not  sell  the  goods  at  a 
proper  time,  or  that  they  did  not  use  ordinary  and  proper  means 
to  obtain  a  fair  and  full  price  for  the  goods.  I  have  nothing 
further  to  say  except  that  upon  all  the  questions  I  have  sub- 
mitted to  you  it  is  your  duty  to  carefully  consider  all  the 
evidence  and  carefully  consider  the  arguments  of  counsel  in 
relation  to  that  evidence,  because  the  arguments  of  counsel 
should  always  be  with  the  endeavor  to  assist  the  jury  in  arriv- 
ing at  a  proper  conclusion  in  every  case ;  in  other  words,  they 
should  always  assist  the  jury  in  arriving  at  a  fair  and  just  ver- 
dict 

Verdict  for  plaintiff  8520.44.    Defendants  appealed. 

Errors  assigned  were,  (1-9)  answers  to  defendants'  points, 
reciting  same : 

(10)  In  admitting  the  evidence  regarding  the  price  on  resale 
of  the  goods  in  the  absence  of  proof  of  notice  to  defendants  of 
such  resale,  the  evidence  thereon  being  in  substance  as  follows : 

James  H.  Delaplaine,  sworn : 

(Questioned  by  plaintiffs'  counsel.) 

^^Q.  After  the  defendant  declined  to  take  the  tin  scrap  what 
became  of  it?  A,  We  had  to  store  it  in  ouryards  and  take  care 
of  it.    Q.  What  became  of  it?    A.  We  sold  it  to  Mr.  Deved, 
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who  started  in  business  for  himself,  and  he  bought  it.  Q.  Do 
you  know  the  price  at  which  he  bought  it?  (Objected  to.) 
A.  Mr.  Diehl,  I  propose  to  show  that  at  the  time  in  question 
the  defendants  were  notified  that  they  would  be  held  liable  for 
a  breach  of  the  contract,  and  after  the  breach  of  contract  the 
price  had  fallen  and  it  was  sold  for  what  they  could  get,  and 
we  claim  for  the  difference  in  price.  (Testimony  admitted. 
Exception  for  defendant.)  Q.  What  was  the  price  at  which 
Mr.  Deved  bought  the  one  hundred  and  sixty-eight  tons? 
A.  For  $3.00  per  ton.  ...  Q.  Do  you  know  the  date  of  the 
sale  to  Mr.  Deved?  A.  No,  sir;  but  it  was  immediately  after 
January  1st.  Q.  Did  you  say  anything  to  Mr.  Thayer  about 
disposing  of  this  tin  scrap?    A.  No,  sir." 

In  cross-examination,  in  answer  to  question  by  defendants' 
counsel : 

"  Q.  The  firm  is  composed  of  Mrs.  Delaplaine  and  Mr.  Deved? 
A.  Yes,  sir.  A.  You  have  said  that  this  tin  scrap  was  sold  by 
Mrs.  Delaplaine  and  Mr.  Deved,  trading  as  the  Baltimore 
Smelting  Company,  to  Mr.  Deved?  A.  It  was  sold  by  me  to 
Mr.  Deved,  as  Mrs.  Delaplaine's  representative,  as  he  com- 
menced a  new  firm  and  a  new  business.  He  bought  the 
dcrap.  .  .  .  Q.  Mr.  Deved  and  Mrs.  Delaplaine  owned  it  in 
December  and  Mr.  Deved  owned  it  in  January  ?  A.  We  sold  it 
to  Mr.  Deved  after  the  Ammonia  Company  refused  to  take  it,  and 
we  had  nothing  to  do  but  sell  it  to  Mr.  Deved,  because  he  was 
our  only  customer.  Q.  Did  you  write  to  the  Ammonia  Com- 
pany that  you  were  about  to  make  that  sale  ?  A.  I  did  not 
personally.  Q.  Did  anybody  for  you?  A.  I  do  not  know 
whether  Mr.  Deved  notified  them  or  not,  but  I  hardly  think  he 
did.  We  had  various  correspondence  about  it,  and  they  posi- 
tively refused  to  take  it  and  we  had  to  dispose  of  it." 

(11, 12)  To  portions  of  the  general  charge,  reciting  same. 

John  B.  Thayer^  for  appellant. — ^It  is  the  duty  of  the  court 
to  construe  a  writing  in  evidence  and  not  to  submit  it  to  the 
jury  for  construction :  Folsom  v.  Cook,  115  Pa.  548. 

This  rule  applies  not  to  the  contract  alone,  but  to  all  written 

evidence  between  the  parties  relative  to  its  performance :  Foster 

V.  Berg,  104  Pa.  324;  Kraber  v.  Insurance  Co.,  129  Pa.  9; 

MorreU  v.  Frith,  8  Meeson  &  Welsby,  402.    The  defendants' 

Vol.  n— 86 
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third  point  submitted  was  in  the  express  language  of  the 
Supreme  Court  in  Zuck  v.  McClure,  98  Pa,  645.  To  the  same 
effect  see  Benj.  on  Sales,  p.  550 ;  Smoot's  Case,  15  Wall.  48. 

If  the  refusal  was  not  a  renunciation  of  the  contract  and  the 
plaintiffs  were  not  justified  in  so  considering  it,  then  it  would 
be  necessary  for  the  plaintiffs  to  hold  themselves  in  readiness 
to  perform,  and  a  further  offer  of  performance  was  necessary : 
Haines  v.  Tucker,  50  N.  H.  307. 

If  he  elects  to  treat  the  contract  as  in  full  force  he  must  do 
what  the  law  requires  him  to  do  to  entitle  him  to  damages : 
Crist  V.  Armour,  34  Barb.  878.  Treating  contract  as  still  sub- 
sisting, vendor  is  subject  to  all  his  own  obligations  and  liabil- 
ities :  Piatt  V.  Brand,  26  Mich.  172.  If  by  mutual  consent  the 
time  for  the  performance  be  waived  it  becomes  indefinite,  but 
mutual  and  dependent  whenever  it  should  occur:  Irvin  v. 
Bleakley,  67  Pa.  24. 

If  damages  are  sought  to  be  fixed  by  the  price  received  on  a 
resale,  then  it  must  be  sho^vn  that  the  sale  was  fair,  in  reason- 
able time,  and  with  notice  of  vendor's  intention  to  sell :  Benj.  on 
Sales,  sec.  788,  note  e ;  2  Kent's  Com.,  sec.  504 ;  Haines  v. 
Tucker,  50  N.  H.  307 ;  Pollen  v.  Le  Roy,  30  N.  Y.  page  556. 

The  sale  was  unfair  (being  between  the  plaintiffs),  was  with- 
out notice,  and  was  not  made  at  the  place  of  delivery,  but  in 
Baltimore. 

A  resale  at  private  sale  without  reasonable  notice  or  efforts 
to  secure  the  best  price,  does  not  fix  the  legal  measure  of  dam- 
ages: Sedgwick  on  Damages,  sec.  755;  Case  v.  Simonds,  7 
N.  Y.  Supp.  253 ;  Andrews  v.  Hoover,  8  Watts,  239,  was  a 
public  sale,  and  in  Girard  v.  Taggart,  5  S.  &  R.  32,  in  Tomp- 
kins V.  Haas,  2  Pa.  74 ,  there  was  express  notice.  In  GuiUon 
V.  Eamshaw,  169  Pa.  463,  defendants  instructed  plaintiffs  to 
resell. 

There  was  not  a  particle  of  evidence  of  the  market  price  at 
the  place  of  delivery. 

Thomas  DiehJ^  for  appellee. — It  is  hardly  necessary  to  cite 
authorities  in  support  of  the  proposition  that  notice  by  one 
party  to  the  contract  that  he  refuses  to  perform  excuses  the 
tender  of  performance  by  the  other.  See,  however,  Groves  v. 
Donaldson,  15  Pa.  135 ;  Hocking  v.  HamUton,  158  Pa.  107. 
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Notice  of  intention  to  resell  was  not  necessary:  Girard  v.  Tag- 
gart,  5  S.  &  R.  33.  To  the  same  effect  is  McCombs  v.  McKen- 
nan,  2  W.  &  S.  219.  See  also  Gaskell  v.  Morris,  7  W.  &  S.  32; 
Fire  Works  Co.  v.  PoUtes,  130  Pa.  536. 

Opinion  by  Willabd,  J.,  November  9, 1896 : 

In  this  case  we  are  confronted  with  twelve  assignments  of 
error  in  a  matter  wherein  the  appellees  sued  for  a  breach  of  con- 
tract for  the  delivery  of  one  thousand  tons  of  tin  scrap  to  be  de- 
livered from  time  to  time  by  them  to  the  appellants  in  the  year 
1894. 

The  correspondence  between  the  parties  defines  the  contract 
and  shows  repeated  efforts  of  the  appellees  to  comply  with  its 
terms  on  their  part,  and  repeated  excuses  on  the  part  of  the 
appellants  for  nonperformance  on  their  part.  It  is  assigned 
for  error  that  the  judge  failed  to  construe  the  written  corres- 
pondence between  the  parties,  but  in  language  that  could  not 
be  misunderstood  he  instructed  the  jury  that  from  the  letters 
from  the  appellants  it  appeared  that  they  ....  refused  to  take 
tin  scrap  undelivered.  In  this  instruction,  in  our  opinion,  he 
was  clearly  right.  As  there  was  also  oral  evidence  on  the  ques- 
tion he  left  it  for  the  jury  to  say  whether  under  all  the  evidence 
the  appellants  refused  to  receive  the  balance  of  tin  scrap  unde- 
livered. 

The  learned  judge  directed  the  jury  in  his  general  charge 
that  the  appellees  were  bound  to  deliver  the  scrap  during  the 
year  1894  imless  prevented  from  so  doing  by  the  appellants. 
In  this  connection  the  answers  to  the  first,  second  and  third 
points  put  by  the  defendants  below  were  correct. 

The  appellants  having  refused  to  take  the  goods  by  their  let- 
ter of  December  26,  the  answer  thereto  by  the  appellees  \mder 
date  of  December  29,  in  which  they  say  "  we  do  not  waive  our 
right  to  place  the  balance  of  the  one  thousand  tons  of  tin  scrap 
with  you  which  is  due  on  the  contract,"  in  connection  with  the 
conduct  of  the  appellants  on  its  receipt,  was  no  waiver  of  their 
right  to  recover.  The  appellants  did  not  continue  to  negotiate 
but  were  silent  for  one  month  and  ten  days,  and  only  when  con- 
fronted with  a  suit  for  breach  of  the  contract  did  they  again 
offer  to  negotiate,  and  the  learned  judge  properly  answered  the 
defendants'  fourth,  fifth  and  sixth  points.    There  is  no  merit 
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in  the  exception  to  the  answers  to  the  defendants'  seventh  and 
eighth  points.  Had  the  judge  afi&nned  them  it  would  have  been 
manifest  error. 

The  evidence  showed  conclusively  that  on  the  refusal  of  the 
appellants  to  take  the  balance  of  the  one  hundred  and  sixty- 
eight  tons  of  scrap  as  thej  had  agreed  to  do,  the  aj^llees  pro- 
ceeded with  due  diligence  and  care  to  sell  the  same  and  actually 
realized  from  tlie  sale  the  full  current  market  price.  The  evi- 
dence to  prove  this  was  properly  admitted. 

When  the  judge  charged  the  jury  "  I  do  not  know  that  there 
is  any  evidence  in  this  case  that  the  plaintiff  did  not  sell  the 
goods  in  a  reasonable  and  proper  time  or  that  they  sold  tliem  in 
a  manner  which  was  calculated  to  depress  their  value, "*  he  com- 
mitted no  error  and  would  have  been  warranted  in  saying  that 
the  evidence  was  uncontradicted  on  the  subject.  Finding  no 
error  in  the  charge  of  the  court,  the  answer  to  points  or  the 
admission  of  testimony,  the  assignments  of  error  are  overruled 
and  the  judgment  afi&rmed. 


Bosina  B.  "Wolpert  v.  Grand  Lodge  Knights  of  Birming- 
ham, Appellant. 

BeneficicU  relief  association — Right  of  member  to  designate  beneficiary. 

A  member  of  a  beneficial  society  may  designate  to  whom  a  dettth  bene- 
fit shall  be  paid,  there  being  no  prohibitory  or  restrictiTe  language  exclud- 
ing from  the  power  of  the  corporation  the  right  to  contract  especially  with 
the  member  for  the  payment  of  benefits  to  other  persons  than  his  widow 
and  children. 

BtaUaes— Construction— Prospective  operations. 

A  statute  should  be  interpreted  so  as  to  operate  prospectively  only  un- 
less the  language  is  so  clear  as  to  preclude  all  question  as  to  the  inten- 
tions of  the  legislature. 

The  act  of  April  6, 1893,  P.  L.  7,  does  not  affect  a  designation  of  a  ben- 
efit fund  made  prior  to  its  passage  which  was  in  itself  legitimate  and 
proper  prior  to  its  passage. 

Argued  Oct.  7, 1896.  Appeal,  No.  57,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Sept  T., 
1894,  No.  816,  in  favor  of  plaintiff,  on  case  stated.    Before 

RlCB,  P.  J.,  WiLLABD,  WiCKHAM,  BeAVEB,  ReEDEB,  ObLADT 

and  Smuh,  JJ.    Reversed. 
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Case  stated  as  to  distribution  of  a  benefit  fund. 

The  action  in  the  court  below  was  assumpsit,  begun  by  Rosina 
B.  Wolpert,  wife  of  Gustav  F.  Wolpert,  deceased,  to  recover 
the  balance  of  a  benefit  fund  alleged  to  be  due  her  from  the  de- 
fendant society.  Gustav  F.  Wolpert  became  a  member  of  Con- 
tmental  Lodge  No.  20,  Knights  of  Birmingham,  on  July  19, 
1887,  and  was  a  member  in  good  standing  at  the  date  of  his 
death,  August  24, 1894.  A  benefit  of  11,000  was  an  incident 
of  membership  in  said  society  and,  upon  the  decease  of  a  mem- 
ber, became  duly  payable,  by  the  provisions  of  the  charter  and 
by-laws  of  said  society,  to  the  person  or  persons  entitled  to  re- 
ceive the  same,  article  19  of  the  by-laws  providing  as  follows, 
to  wit :  "  The  fund  collected  in  accordance  with  articles  16  and 
18  shall  be  paid  to  such  person  or  persons  as  the  deceased  may 
have  designated  to  receive  the  same,  as  appears  on  the  books  of 
the  lodge  of  which  he  was  a  member ;  if  no  designation  has  been 
made,  then  to  his  widow ;  if  no  widow  survives,  then  to  his 
child  or  children ;  in  de&ult  of  the  foregoing,  then  to  his  legal 
representative." 

Gustav  F.  Wolpert  prior  to  and  at  the  time  of  his  death  had 
been  in  the  retail  liquor  business  and  in  the  conduct  of  the  same 
had  become  indebted  to  Wm,  A.  Hentz  &  Co.  in  the  amount 
of  $503.24,  being  the  amount  due  and  owing  at  the  time  of 
the  designation  on  the  books  of  the  society  in  favor  of  the  said 
firm  of  Wm.  A.  Hentz  &  Co.  In  addition  to  the  above  amount 
Wm.  A.  Hentz  &  Co.  furnished  the  said  Gustav  F.  Wolpert, 
between  the  date  of  tihe  above  designation  and  his  death,  liq- 
uors to  the  value  of  IS5.18,  as  well  as  paying  the  assessments 
on  the  benefit  fund  to  the  amount  of  $49.50 ;  making  the  total 
3laim  of  Wm.  A.  Hentz  &  Co.  upon  the  benefit  fund  of  Gus- 
tav F.  Wolpert  $687.92.  The  defense  admitted  a  balance  of 
$362.08  to  which  no  claim  was  made  by  Wm.  A.  Hentz  &  Co., 
and  upon  rule  for  judgment  for  the  amount  admitted  in  the 
afiSdavit  of  defense,  which  was  made  absolute,  the  above  balance 
of '$362.08  was  paid  to  the  plaintifE  below.  The  plaintiff  ad- 
mitted receiving  this  balance  of  $362.08  and  further  agreed  that 
the  amount  of  $4fti60,  being  the  premiums  paid  by  Wm.  A. 
Hentz  &  Co.,  be  aflowed  out  of  the  said  $1,000.  The  plaintiff 
contended  that  she  was  entitled  to  $588.42  in  addition  to  the 
amount,  $362.08,  Admitted  by  the  defendant  as  due  and  paid 
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said  plaintijff,  being  the  balance  of  the  $1,000  less  $362.08  ad- 
mitted and  $49.60  paid  in  premiums  on  the  fund  by  Wm.  A. 
Hentz  &  Co. ;  or  to  $588.42  less  a  further  reduction  of  $85.18 
for  liquors  furnished  after  the  date  of  the  designation  on  the 
books  of  the  society,  to  wit,  the  sum  of  $495.86. 

The  defendant,  however,  contended  that  the  designation  by 
Gustav  F.  Wolpert  on  October  17, 1892,  on  the  books  of  the 
society  in  favor  of  Wm.  A.  Hentz  &  Co.  was  duly  and  legally 
authorized  by  the  constitution  and  by-laws  of  said  society,  and 
in  accordance  therewith  the  said  sum  of  $687.92  was  due  and 
owing  to  Wm.  A.  Hentz  &  Co.  and  should  be  paid  to  said  com- 
pany. 

The  above  facts  were  all  agreed  upon  in  a  case  stated  between 
the  parties  below,  the  same  being  submitted  after  argument  to 
the  court  below.  In  addition  to  the  above  the  following  facts 
appeared  in  the  case  stated^  to  wit,  that  the  plaintiff  was  present 
when  the  designation  was  signed  and  knew  of  its  execution ; 
that  the  plaintiff  notified  the  defendant  in  writing  that  she 
claimed  the  whole  sum  of  $1,000,  notwithstanding  any  designar 
tion  in  favor  of  Wm.  A.  Hentz  &  Co.,  before  said  defendant 
made  any  payment  on  account  of  the  money  payable  by  it  upon 
the  death  of  the  said  Gustav  F.  Wolpert ;  that  tiie  Grand  Lodge 
Knights  of  Birmingham  is  a  fraternal  beneficial  society  incorpo- 
rated under  the  laws  of  Pennsylvania ;  and  it  and  its  subordi- 
nate lodges  have  ritualistic  form  of  work  and  representative 
form  of  government;  that  its  membership  is  composed  of  mas- 
ter masons. 

The  plaintiff  further  contended  that  the  designation  of  Wni. 
A.  Hentz  &  Co.  as  beneficiaries  was  null  and  void  under  the 
act  of  April  6, 1898. 

The  case  stated  was  submitted  to  the  court  below  aiid  judg- 
ment thereon  entered  for  the  plaintiff,  without  an  opinion  filed, 
for  $495.36.    Defendant  appealed. 

Errors  assigned  were  (1,  2)  entering  judgment  for  plaintiff 
and  in  not  entering  judgment  for  defendant  from  the  facts  agreed 
upon  in  case  stated. 

I 

C.  B.  D,  Richardson  and  (7.  IT.  Douming,  with  them  R.  0. 
Moon^  for  appellant. — The  judgment  of  the  lower  court  is  clearly 
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in  conflict  with  the  decision  of  the  Supreme  Court  of  Pennsyl- 
vania in  the  case  of  Maneely,  Trustee,  v.  Knights  of  Birming- 
ham of  Pennsylvania,  115  Pa.  305. 

There  is  no  prohibitory  or  restrictive  language  excluding 
from  the  powers  of  the  appellant's  corporation  the  right  to  con- 
tract specially  with  the  members  for  the  pajonent  of  benefits  to 
persons  other  than  his  widow:  Folmer's  App.,  87  Pa.  133. 

An  act  of  incorporation,  accepted  and  acted  upon  by  the 
corporators,  is  a  contract  between  the  state  and  them,  which  a 
subsequent  legislature  cannot  impair:  Hartman  v.  Bechtel, 
1  Woodward's  Decisions,  32  (Berks  County). 

Adolph  Eichholz^  for  appellee. — The  change  or  limitation  of 
the  rights  of  the  beneficiaries  is  not  subject  to  objection  as 
imparing  vested  rights  or  the  obligation  of  contracts :  Niblack 
on  Benef .  Societies,  405, 409 ;  Conyne  v.  Jones,  51  HI.  App.  18, 
23 ;  Masonic  Mutual  Benefit  Soc.  v.  Burkhart,  110  Ind.  189. 

In  Burst  v.  Weisenbom,  1  Pa.  Superior  Ct.  276,  it  was  held 
that  the  beneficiary  takes  no  vested  right  until  the  death  of  the 
insured. 

Opinion  by  Willabd,  J.,  November  9, 1896 : 
From  the  facts  submitted  and  the  argument  of  counsel  we 
are  to  determine  the  law  and  decide  whether  the  court  below 
erred  in  entering  judgment  in  favor  of  the  appellee  for  the  sum 
of  $495.36,  or  whether  judgment  should  have  been  there  entered 
in  favor  of  the  appellant.  Mr.  Wolpert,  on  October  17, 1892, 
made  his  designation  on  the  books  of  the  association  to  whom 
his  lawful  benefit  fund  should  be  payable  at  the  time  of  his 
death.  This  designation  when  made,  was  in  strict  conformity 
with  the  express  objects,  the  constitution  and  by-Iaw&  of  the 
association. 

This  is  not  controverted.  It  is  true  Mr.  Wolpert  had  the 
right  to  change  this  act  of  designation  at  any  time  before  his 
death,  but  he  did  not  do  so,  and  at  that  time  the  designation 
was  unchanged.  The  beneficiaries  claimed  of  the  fund  only  the 
amount  of  tiieir  just  debt  against  Wolpert  and  the  moneys  ad- 
vanced by  them  from  time  to  time  to  pay  his  dues,  allowing  his 
widow  to  draw  the  balance.  That  the  designation  thus  made 
was  legitimate  and  proper  when  made  is  clearly  established  in 
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Maneely,  Trustee,  v.  Knights  of  Birmingham  of  Penna.,  115  Pa. 
305. 

We  are  not  called  upon  to  construe  the  effect  of  the  act  of 
April  6, 1893,  as  ex  post  facto  legislation  impairing  the  rights 
of  the  parties  to  the  alleged  contract  under  consideration ;  nor 
are  we  called  upon  to  decide  the  applicability  of  that  act  to  the 
order  or  association  known  as  The  Knights  of  Birmingham. 
What  we  do  decide  and  determine  is  that  the  act  in  question  is 
not  retroactive  in  its  operation  so  as  to  affect  or  disturb  the 
designation  made  by  Mr.  Wolpert  before  its  enactment. 

It  will  be  observed  that  the  designation  in  question  was  maJe 
October  17, 1892,  and  the  act  relied  upon  was  approved  April  6, 
1898,  and  provides  in  the  first  section  as  follows :  "  That  it 
shall  be  lawful  for  any  corporation,  society  or  voluntary  associ- 
ation, now  or  hereafter  formed  or  organized  and  carried  on  for 
the  sole  benefit  of  its  members  and  their  beneficiaries  and  not  for 
profit,  to  have  and  create  subordinate  lodges  with  ritualistic 
form  of  work  and  a  representative  form  of  government,  and  to 
issue  certificates  of  membership,  make  provisions  for  payment 
of  benefits  in  case  of  sickness,  disability  or  death  of  its  mem- 
bers, subject  to  their  compliance  with  its  constitution  and  laws, 
in  which  the  fund  from  which  the  pajrment  of  such  benefits 
shall  be  made,  and  the  expenses  of  such  association  shall  be 
defrayed  and  shall  be  derived  from  assessments  or  dues  col- 
lected from  its  members,  and  in  which  the  payment  of  death 
benefits  shall  be  to  families,  heirs,  blood  relatives,  affianced  hus- 
band or  affianced  wife  of  or  to  persons  dependent  upon  the 
member." 

The  language  of  this  statute  is  too  plainly  prospective  in  its 
operation  to  admit  of  any  doubt.  If  applicable  to  this  associa- 
tion, it  clearly  was  not  intended  to  affect  the  power  of  appoint- 
ment exercised  and  fixed  before  its  passage.  It  provides  what 
shall  be  a  lawful  designation  and  to  what  persons  and  relatives 
the  designation  shall  apply  after  its  passage.  There  is  not  a 
word  in  the  provisions  of  the  act  requiring  any  member  to 
change  his  designation  already  made  or  making  void  any  desig- 
nation previously  made.  Had  Mr.  Wolpert  changed  his  bene- 
ficiary and  made  a  new  designation  after  the  passage  of  the  act, 
then  another  question  would  be  presented  for  our  consideration, 
but  as  he  did  not  do  so,  it  is  sufficient  in  this  case  to  interpret 
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this  statute  as  applied  to  the  facts  before  us.  **  A  statute  should 
be  interpreted  so  as  to  operate  prospectively  only,  unless  the 
language  is  so  clear  as  to  preclude  all  question  as  to  the  inten- 
tions of  the  legislature : "  Taylor  v.  Mitchell,  57  Pa.  209. 

Applying  this  well  known  rule  in  the  case  before  us,  we  hold 
that  the  provisions  of  the  act  of  April  6, 1893,  did  not  affect 
the  designation  made  by  Mr.  Wolpert  in  October,  1892. 

The  assignments  of  error  are  sustained,  the  judgment  is  re- 
versed and  judgment  now  entered  in  favor  of  the  appellant, 
costs  to  be  paid  by  the  appellee. 


The  City  of  Philadelphia  v.  Franklin  Cemetery,  Owner 
and  Registered  Owner,  Appellant. 

Ibxation^EvempUon — Cemetery  company — Municipal  assessmenU. 

The  exemption  from  taxation  accorded  to  a  cemetery  company  under 
act  of  May  29,  1840,  P.  L.  569,  does  not  extend  to  a  municipal  charge  or 
assessment  for  water  pipe  made  against  such  cemetery  company. 

The  right  of  a  municipality  to  recover  from  church  and  cemetery  prop- 
erties their  proportionate  share  of  the  cost  of  water  pipe  and  pavement 
improvements  is  settled,  and  is  not  changed  by  the  fact  that  a  cemetery 
company  was  incorporated  before  the  amendment  to  the  constitution  of 
1856,  P.  L.  1857,  p.  811,  which  is  adopted  in  sec.  10,  art.  XY.  of  the  con- 
stitution of  1874. 

Argued  Oct.  12,  1896.  Appeal,  No.  70,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1890,  No.  278,  M.  L.  D.,  in  favor  of  plaintiff  for  want  of  a 
sufficient  affidavit  of  defense.  Before  Rice,  P.  J.,  Willabd, 
Beaveb,  Rbedeb,  Oblady  and  Smith,  J  J.    Affirmed. 

Sci.  fa.  BUT  municipal  claim  for  water  pipe. 

The  defendant's  defense,  as  set  out  in  its  affidavit  of  defense, 
is,  that  by  its  charter  of  incorporation  (act  of  May  29, 1840,  P.  L. 
569)  the  said  cemetery  is  exempt  from  all  taxation^  and  that  the 
charge  made  against  the  property  for  water  pipe  is  a  form  of 
taxation  from  which  the  defendant  is  exempt. 

The  court  made  the  rule  absolute. 

Damages  were  assessed  at  1669.11.    Defendant  appealed. 
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Errorn  assigned  were  (1,  2)  entry  of  judgment  in  favor  of 
plaintiff. 

Horace  Haver  sticky  for  appellant. — That  a  charge,  such  as  that 
involved  in  the  present  suit,  is  a  form  of  taxation,  does  not 
require  any  argument  to  prove,  but  if  authority  is  wanted,  it 
will  be  sufficient  to  refer  to :  Washington  Avenue,  69  Pa.  352 ; 
Olive  Cemetery  v.  Philadelphia,  93  Pa.  129. 

David  Lavis^  with  him  James  Alcorn^  assistant  city  solicitor, 
and  John  L.  Exnsey^  city  solicitor,  for  appellee. — The  appellant 
only  claims  that  its  exemption  is  from  taxation,  and  does  not 
endeavor  in  any  wise  to  discuss  the  aspect  of  water  pipe  or 
other  municipal  liens  filed  for  local  improvement  in  their  rela- 
tionship to  the  subject  of  general  taxation ;  and  especially  with 
reference  to  the  construction  which  the  Supreme  Court  has 
placed  upon  them  in  the  cases  of  Broad  St.,  166  Pa.  475,  and 
City  of  New  Castle  v.  Stone  Church  Graveyard,  reported  in 
172  Pa.  86 ;  Phila.  v.  Masonic  Home,  160  Pa.  577  ;  Wag.  Inst. 
V.  Phila.,  132  Pa.  613. 

It  has  been  settled  finally  that  a  claim  for  water  pipe  is  a 
municipal  assessment :  Phila.  v.  Church  St.  James,  134  Pa.  207» 

Opinion  by  Orlady,  J.,  November  9, 1896 : 

The  city  of  Philadelphia  filed  its  claim  against "  all  that  cer- 
tain lot  or  piece  of  ground  situate  on  the  south-east  side  of 
Ruth  street  .  .  .  .  ,  containing  in  front  or  bi-eadth  on  Ruth 
street  488  feet  7^  inches,  and  extending  in  length  or  depth  be- 
^  tween  lines  parallel  with  Orleans  street  320  feet,  more  or  less,  to 
Jasper  street,  for  work  done  and  materials  furnished  by  the  said 
city  in  laying  water  pipe  in  front  of  said  lot  on  Ruth  street,  and 
duly  assessed  and  charged  as  follows,  to  wit: 

"June  14th,  1890.  To  488  feet  7i  inches  of  water  pipe  at 
$1.00  per  foot,  $488.59,  which  sum  together  with  the  lawful 
interest  is  claimed  as  a  lien  against  said  premises  whoever  may 
be  the  owner  or  owners  thereof,  agreeable  to  the  several  acts  of 
Assembly  in  relation  thereto." 

A  sci.  fa.  sur  claim  was  issued  by  the  city,  and  by  the  affida- 
vit of  defense  filed  thereto  it  appears  that  the  property  is  owned 
by  the  Franklin  Cemetery  Company,  a  corporation,  incorporated 
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by  an  act  of  May  29, 1840,  P.  L.  1840,  p.  669,  and  is  a  part 
of  a  larger  tract  of  between  six  and  seven  acres ;  the  whole  of 
which  tract  has  been  solely  and  continuously  used  as  a  ceme- 
tery and  place  of  burial  since  the  incorporation  of  the  company, 
and  the  whole  of  the  tract  has  been  and  is  now  occupied  for 
that  purpose,  and  contains  many  thousands  of  interments. 

The  claim  is  resisted,  for  the  reason  that  the  defendant  is 
not  liable  for  said  claim,  the  same  being  a  form  of  taxation ; 
and  by  the  act  incorporating  the  Franklin  Cemetery  Company, 
the  said  land  is  especially  exempt  from  taxation,  the  fourth  sec- 
tion of  the  act  being  as  follows :  ^^  No  street,  lane  or  road  shall 
hereafter  be  laid  out  through  the  lands  so  occupied  as  a  ceme- 
tery as  aforesaid,  and  the  same  or  so  much  thereof  as  may  be 
actually  occupied  as  a  place  of  burial,  shall  be  exempt  from 
taxation." 

The  rule  was  made  absolute  and  judgment  entered  for 
f 659.11  in  favor  of  the  city. 

The  right  of  a  municipality  to  recover  from  church  and  ceme- 
tery properties  their  proportionate  share  of  the  cost  of  water 
pipe  and  pavement  improvements  has  so  recently  been  passed 
upon  in  Pettibone  v.  Smith,  160  Pa.  118 ;  Philadelphia  v.  Ma- 
sonic Home,  160  Pa.  672 ;  Broad  Street  Church's  Appeal,  165 
Pa.  476,  and  Newcastle  City  v.  Jackson,  Trustee,  172  Pa.  86, 
that  it  is  not  necessary  to  repeat  the  reasoning  of  those  opinions, 
in  which  the  question  has  been  disposed  of  in  a  most  convinc- 
ing manner ;  and  the  conclusions  therein  reached  are  not  changed 
by  the  fact  that  this  cemetery  company  was  incorporated  before 
the  amendment  to  the  constitution  of  the  commonwealth  of 
1866,  P.  L.  1867,  p.  811,  which  is  adopted  as  section  10  of 
art.  XV.  of  the  constitution  of  1874. 

WhUe  Olive  Cemetery  Co.  v.  Philadelphia,  98  Pa.  129,  and 
Erie  v.  Church,  106  Pa.  278,  are  authority  for  the  ai^ument 
that  local  municipal  improvements  are  a  species  of  taxation,  and 
on  the  principle  of  taxation  are  alone  sustained,  the  judgment 
of  the  Supreme  Court  in  Broad  Street  Church's  Appeal,  166  Pa. 
475,  is  conclusive  of  this  question : 

^^  ^  Special  assessments  or  special  taxes  proceed  upon  the  theory 
that  when  a  local  improvement  enhances  the  value  of  neigh- 
boring property,  that  property  should  pay  for  the  improvement 
....  Founded  on  this  distinction,  is  a  rule  of  very  general 
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application,  that  an  exemption  from  taxation  is  to  be  taken  as 
an  exemption  simply  from  the  burden  of  ordinaty  taxes,  taxes 
proper,  and  does  not  relieve  from  the  obligation  to  ,pay  special 
assessments.^  .  .  .  While  these  assessments,  resting,  for  their 
final  reason  upon  special  local  benefits,  are  referable  to  the  tax- 
ing power,  and  therefore  not  improperly  recognized  as  a  species 
of  taxation,  they  are  not  general  burdens,  or  taxes  proper,  wiliiin 
the  true  intent  and  meaning  of  the  law,  exempting  property 
from  taxation ;  and  in  so  far  as  any  of  our  cases  may  be  in  con- 
flict with  this  conclusion,  they  must  be  considered  overruled." 
This  judgment  is  affirmed. 


Michael  Rosenberg  v.  William  P.  Clyde  and  B.  Frank 
Clyde,  trading  as  Wm.  P.  Clyde  &  Co.,  Appellants. 

Prifioipal  and  agent— Liability  of  agent — Disclosed  principal. 
Where  one  deals  with  an  agent  who  acts  within  the  scope  of  his  author- 
ity and  reveals  his  principal,  the  latter  ordinarily  is  alone  liable  for  a 
breach  of  the  contract. 

Argued  Oct.  8,  1896.  Appeal,  No.  68,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Sept.  T., 
1895,  No.  790,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Beaveb,  Rebdeb,  Oblady  and  Smith,  J  J. 
Reversed. 

Trespass  against  agents  of  common  carrier  for  goods  lost  in 
transit.    Before  Gordon,  J. 

The  statement  sets  out  that  on  September  16, 1895,  plaintiff 
delivered  to  defendants  to  be  carried  by  water  for  hire  from 
New  York  to  Philadelphia  certain  goods  and  chattels  worth 
together  $225 ;  that  defendants  received  the  goods  but,  through 
negligence,  did  not  deliver  them ;  and  that  the  goods  were  thus 
lost  to  plaintiff. 

The  evidence  tended  to  show  that  defendants  received  the 
goods  as  agents  for  "  Clyde's  Phila.  and  New  York  line."  The 
receipt  being  signed  by  them  as  general  agents.  The  plea  was 
"not  guilty."    A  motion  for  nonsuit  was  refused. 

The  court  charged  the  jury,  inter  alia,  as  follows : 
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CHABGE  OP  THE  COUBT. 

GenUemen  of  the  jury :  [T  have  been  asked  by  the  defendant 
to  give  you  binding  instructions  as  to  a  large  part  of  this  claim 
that  there  is  no  liability  upon  the  part  of  the  defendant  for  this 
alleged  loss.  I  decline  to  give  you  that  instruction.]  [1]  [The 
paper,  the  bill  of  lading,  given  to  this  woman,  was  not  a  con- 
tract, so  far  as  the  evidence  in  this  case  goes,  because  it  is  the 
very  essence  of  a  contract  that  the  p8ui;ies  shall  know  what  they 
are  doing,  and  shall  assent  and  agree  to  the  terms  or  covenants 
set  up  to  bind  them.]  [8] 

[The  evidence  in  this  case  is  that  she  delivered  her  goods  to 
an  expressman,  and  went  with  him  to  the  wharf  of  the  defend- 
ant company,  who  are  common  carriers ;  that  she  there  deliv- 
ered her  goods  to  their  charge,  and  they  received  them  and  then 
gave  her  a  paper,  which  was  a  receipt  for  the  goods,  but  which 
also  contained  certain  other  conditions  which  are  now  set  up  as 
a  contract  against  her  recovery.  WeU,  gentlemen  of  the  jury, 
her  assent  is  not  to  be  inferred  upon  her  mere  receipt  of  a  paper 
as  to  the  contents  of  which  she  was  not  advised  before  she  de- 
livered the  goods,  and  which  in  its  primary  and  conspicuous 
traits  was  simply  a  receipt — a  bill  of  lading.  There  is  no  evi- 
dence in  this  case  whatever  that  she  knew  beforehand,  or  was 
advised  in  any  respect,  of  the  contents  now  set  up  to  defeat  her 
claim.]  [4]  For  instance,  we  are  informed  that  there  is  writ- 
ten across  this  paper,  "  Owner's  risk,"  and  upon  that  I  have 
been  asked  to  say  to  you  that  the  defendant  assumed  no  risk. 
I  decline  to  so  instruct  you.  [The  fact  that  they  gave  such  a 
paper  and  that  she  received  it  is  not  an  assent  by  her  to  that 
condition.]  [5]  It  also  appears  that  there  is  a  very  reasonable 
condition  in  this  bill  of  lading,  that  is  to  say,  it  would  not  be 
responsible  under  any  circumstances  for  statuary,  jewelry,  gold, 
silver  or  other  things  of  that  precious  character,  and  usually  of 
small  bulk,  unless  they  are  advised  beforehand  of  the  character 
of  such  articles  and  a  description  of  them  is  given,  together  with 
an  estimate  of  their  value. 

Well,  gentlemen  of  the  jury,  if  that  had  been  a  condition  which 
she  had  been  advised  of,  or  if  she  had  secreted  any  facts  as  to 
the  contents  of  the  packages  which  she  delivered,  it  might  very 
well  be  set  up  here,  but  as  I  have  said  as  to  her  paper,  the  evi- 
dence shows  that  she  had  no  knowledge  whatever  of  what  it 


Digitized  by  VjOOQ  IC 


574  ROSENBERG  v.  CLYDE  <Sb  CO.,  AppeUantg. 

Charge  of  Court— AssignmenU  of  Error.     [2  Super.  Ct 

contained.  It  was  simply  given  to  her  after  they  had  i-eceived 
the  goods  and  taken  them  into  their  custody  for  shipment 

[It  also  appears  that  there  is  a  condition  in  this  bill  of  lading 
that  if  a  receipt  is  afterwards  given  for  the  goods  at  the  ter- 
minus where  they  are  going,  certifying  that  the  goods  are  in 
good  condition  when  received,  there  can  be  no  recovery.  Well, 
gentlemen  of  the  jury,  the  signing  of  a  receipt  for  these  goods, 
certifying  that  they  were  in  good  condition  when  received,  is 
nothing  more  than  prima  facie  evidence  that  they  are  in  good 
condition,  and  does  not,  of  itself,  operate  as  an  absolute  proof 
of  the  fact  that  they  were  in  good  condition  if  in  fact  they  were 
not.  The  receipt  is  prima  facie  only,  and  in  this  case  there  is 
evidence  that  the  goods  were  broken  and  that  the  plaintiff  only 
received  them,  or  took  them  away  and  signed  this  paper,  upon 
tlie  statement  of  the  representative  of  the  defendant  company 
that  she  should  sign  the  receipt  and  afterwards  make  any  claim 
for  the  goods  if  they  were  not  in  good  condition.]  [6] 

Moreover,  I  charge  you,  gentlemen  of  the  jury,  that  a  paper 
like  this,  given  to  a  shipper,  does  not  exempt  the  common  car- 
rier from  liability  for  negligence.  That  is  a  matter  they  are 
always  liable  for.  A  contract  of  carriage  implies  the  obligation 
to  cany  safely,  so  far  as  reasonable  care  and  supervision  of  the 
carrying  of  goods  or  persons  is  concerned,  and  hence  this  con- 
tract would  not  relieve  the  defendant  from  the  duty  of  carrying 
the  goods  safely  without  negligence. 

[On  the  whole  case  I  charge  you,  gentlemen  of  the  jury,  that 
tliis  plaintiff  is  entitled  to  recover  if  you  find  the  goods  were 
lost  by  reason  of  the  negligence  of  the  Clyde  Company  in  not 
taking  proper  care  of  the  things  during  shipment  and  until  they 
were  delivered  to  the  plaintiff.  If  there  was  negligence  in  the 
carriage  of  the  goods  and  the  loss  occurred  as  a  result  of  that 
negligence,  the  plaintiff  is  entitled  to  recover.]  [2] 

Verdict  for  plaintiff  for  $100.    Defendant  appealed. 

Errors  assigned  were,  (1-6)  error  in  portions  of  the  judge's 
charge,  reciting  same ;  (7)  in  not  charging  the  jury  that  the 
bill  of  lading  was  a  contract  binding  both  upon  the  plaintiff  and 
the  carrier  who  received  the  goods ;  (8)  in  not  charging  the 
jury  that  inasmuch  as  the  plaintiff  had  not  disclosed  to  the 
carrier  that  among  the  goods  delivered  to  it  for  shipment  were 
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certain  pieces  of  silver,  certain  lace  curtains^  and  certain  pieces 
of  silk  and  silk  garments,  the  plaintiff  could  not  recover  for  the 
value  thereof ;  (9)  in  not  charging  the  jury  that  there  being 
no  evidence  that  any  demand  in  writing  had  been  made  for  the 
damage  alleged  to  have  been  suffered  within  ten  days  after  de* 
livery  of  the  goods,  plaintiff  was  disbarred  from  maintaining  his 
suit,  and  that  therefore  their  verdict  should  be  for  the  defend- 
ants. 

James  Wilson  Bayard^  with  him  John  G,  Johnson^  for  appel- 
lants.— The  appellants  being  merely  agents  of  the  carrier  are 
not  liable  for  its  negligence. 

The  bill  of  lading  is  a  contract  binding  upon  the  plaintiff  and 
he  can  only  recover  upon  compliance  with  its  terms :  Porter  on 
Bills  of  Lading,  sec.  150 ;  Long  v.  Raibroad  Co.,  50  N.  Y.  76 ; 
Kirkland  v.  Dinsmore,  62  N.  Y.  171 ;  Germania  Fire  Ins.  Co. 
V.  Railroad  Co.,  72  N.  Y.  90 ;  Van  Etten  v.  Newton,  184  N.  Y. 
143 ;  Rathbone  v.  R.  R.  Co.,  140  N.  Y.  48. 

Clinton  0.  Mayer^  with  him  Charles  Goldsmith^  for  appellee. 

Opinion  by  Wickham,  J.,  November  9, 1896  : 

The  plaintiff  in  this  case  delivered  to  "  The  Clyde  S.  S.  Co.,*' 
at  New  York,  certain  household  goods,  to  be  transported  to 
Philadelphia.  The  Clyde  S.  S.  Co.  is  and  was  a  corporation 
engaged  in  business  as  a  common  carrier.  The  bill  of  lading 
given  the  plaintiff,  in  effect,  so  states  and  sets  forth  that  the 
goods  were  received  by  the  corporation.  It  is  signed  by  W.  H. 
Copes,  an  agent  or  subagent  of  the  carrier  company,  and  in  its 
heading  describes  D.  D.  C.  Mink,  as  "General  Freight  Agent," 
and  William  P.  Clyde  &  Co.,  the  appellants  here,  as  "  General 
Agents  "  of  the  corporation. 

The  plaintiff  alleged  that  some  of  his  goods  were  lost  and 
others  injured  in  transit.  Instead  of  suing  the  corporation  with 
which,  as  his  own  evidence  clearly  showed,  his  contract  was 
made,  he  selected  as  defendants  William  P.  Clyde  &  Co.  He 
might  as  well  have  sued  Copes  or  Mink,  the  other  agents  men- 
tioned in  the  bill  of  lading. 

No  authorities  need  be  cited  in  support  of  the  familiar  rule 
of  law,  that  where  one  deals  with  an  agent  who  acts  within  the 
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scope  of  his  authority  and  reveals  his  principal,  the  latter  ordi- 
narily is  alone  liable  for  a  breach  of  the  contract.  Certainly 
the  rule  applies  in  its  fullest  sense  in  the  present  case,  no  fraud 
or  other  exceptional  matter  being  offered  or  shown. 

The  learned  judge  of  the  court  below  erred  in  not  directing 
the  jury  to  find  for  the  defendants.  The  first  specification  of 
error  is  therefore  sustained.    The  others  need  not  be  considered. 

Judgment  reversed. 


James  Kelly  v.  William  Shillingsburg,  Appellant. 

Trusts  and  trustees^  Special  fund— LiabilUy  of  trustee. 

No  trustee  of  a  special  fund  has  any  light  to  appropriate  any  of  the 
funds  in  his  hands  to  any  purpose  not  clearly  directed  by  the  terms  of  the 
tnist,  under  which  he  holds  it. 

Practice,  0.  P. — Affidavit  of  def erne-— Implication  from  detailed  items, 
A  defendant,  haying  undertaken  to  set  forth  in  detail  in  his  affidavit  the 
facts  upon  which  he  relied  for  his  defense,  is  presumed  to  have  included 
all  the  facts,  and  these  failing  when  taken  together  to  show  a  legal  defense 
to  the  claim  set  forth  in  the  plaintiffs  statement,  he  cannot  save  himself  by 
the  general  declaration  at  the  close  of  the  affidavit  '*  that  he  has  a  just  and 
legal  defense  to  the  whole  of  the  plaintiffs  claim. 

Argued  Oct  IS,  1896.  Appeal,  No.  98,  Nov.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1895,  No.  348,  in  favor  of  plaintiff  for  want  of  a  suflScient  affi- 
davit of  defense.  Before  Rice,  P.  J.,  Willabd,  Beaybr, 
Rbedeb,  Oblady  and  Smith,  JJ.    Affirmed. 

Assumpsit  to  recover  the  sxim  of  $346,  with  interest. 
The  plaintiff's  statement  of  claim  was  as  follows : 
William  Kelly,  the  brother  of  plaintiff,  on  the  24th  of  July, 
A.  D.  1898,  executed  a  bill  of  sale  to  William  Shillingsburg, 
the  defendant,  by  which,  in  consideration  of  the  sum  of  $8,000, 
he  sold,  transferred  and  assigned  to  the  defendant  all  his,  the 
said  William  Kelly's,  interest  in  a  certain  schooner  or  oyster 
boat,  called  the  Michael  Martin,  and  to  certain  oyster  beds  in 
the  Delaware  Bay.  The  said  defendant  did  not  pay  the  said 
William  Kelly  the  said  $3,000,  or  any  part  thereof,  but  he  was 


Digitized  by  VjOOQ  IC 


E£LLT  i;.  SHILLINGSBURG,  Appellant  67? 

1896.]  Statement  of  Facts. 

instrncted  by  the  said  William  Kelly  that  after  his,  the  said 
William  Kelly's,  death  to  pay  to  the  plaintiff,  the  brother  of 
the  said  William  Kelly,  the  sum  of  $346  out  of  the  said  sum 
of  $3,000. 

And  the  plaintiff  says,  that  the  defendant  then  and  there 
agreed  and  promised  Uie  said  William  Kelly  that  he  would 
hold  the  said  sum  of  money,  and  pay,  after  the  death  of  the 
said  William  Kelly,  the  said  sum  of  $346  out  of  the  said  $3,000 
to  this  plaintiff  on  demand,  and,  in  pursuance  thereof,  executed 
and  delivered  the  paper,  a  true  copy  of  which  is  attached  to 
and  made  part  of  this  statement  of  claim. 

And  the  plaintiff  says,  that  afterwards,  to  wit,  September  12, 
1893,  the  said  William  Kelly  departed  this  life  at  St.  Agnes' 
Hospital,  in  the  city  of  Philadelphia. 

And  the  plaintiff  further  says  that  by  reason  of  the  said 
promise  an  action  hath  accrued  to  him  to  deliver  and  have  from 
the  said  defendant  the  said  sum  of  $346  with  interest  from 
July  24, 1893. 

The  paper  by  which  the  promise  referred  to  in  the  statement 
was  made,  is  as  follows : 

"Philadelphia,  Pa.,  July  24, 1892. 
"  On  a  settlement  of  this  day  between  William  Kelly,  of  Cam- 
dem.  New  Jersey,  and  myself,  William  Shillingsburg,  of  Cam- 
den, New  Jersey,  there  is  found  to  be  a  balance  of  $346  due 
William  Kelly,  and  left  in  my  hands  to  be  paid  to  his  brother, 
James  Kelly,  of  Moville,  County  Donegal,  Ireland,  or  his  heirs 
on  demand. 

(Signed)        "  William  Shillingsbubg. 
"  Witness :  Kate  Tubnbb." 

The  affidavit  of  defense  admitted  the  purchase  of  the  schooner 
and  oyster  beds  from  William  Kelly  and  that  he  became  trustee 
for  the  application  of  the  purchase  money  of  the  boats  and 
oyster  bedb^  and  that  Kelly  died  as  alleged  in  the  statement. 
The  affidavit  further  averred : 

**  Kelly  directed  the  defendant  to  give  Mrs.  Kate  Turner  the 
sum  of  $1,000;  to  Miss  Maudetta  Shillingsburg,  the  sum  of 
$1,000,  and  to  pay  all  the  fixed  charges  against  the  boat  tor 
supplies,  etc.,  and  for  advances  of  money  that  had  been  made 
by  the  defendant,  which  were  then  thought  to  be,  as  stated  by 
Vol.  n— 37 
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him,  about  9600,  and,  thereupon  and  assuming  that  what  Kelly 
had  said  was  correct,  defendant  then  and  there  and  at  that  time 
executed  the  paper,  upon  which  plaintiff  claims  to  recover, 
dated  July  24, 1893,  but,  in  point  of  fact,  it  turned  out  that 
the  ImUb  of  Wilson  &  Crawford  on  the  vessel,  instead  of  being 
$891  were  $402.64,  which  the  defendant  paid,  the  difference 
being  911-64  for  which  the  defendant  claims  credit.  Another 
bill  came  in  against  the  schooner  from  the  Greenwich  Pier 
Railway  Company  amounting  to  931.16,  for  which  the  defend- 
ant claims  credit  and  for  which  he  has  a  receipt. 

"  After  the  papers  had  been  executed  and  the  notary  public 
had  gone  away,  Kelly  said  to  defendant:  ^You  pay  the  bills 
when  I  am  dead,  and  I  will  be  buried  from  Mrs.  Turner's.' 

"In  point  of  fact,  the  defendant,  upon  the  19th  of  February, 
1894,  paid  to  Welsh  &  Naulty,  undertakers,  for  burying  Kelly, 
the  sum  of  9134,  and  has  their  receipt,  for  which  he  claims 
credit. 

"  Defendant  further  states  that,  as  of  September  term,  1893, 
C.  P.  No.  2,  No.  696,  Daniel  Webster  Dougherty  took  out  let- 
ters of  administration  upon  the  estate  of  William  Kelly  and, 
thereupon,  brought  an  action  as  of  the  above  number  and  term 
to  recover  from  defendant  the  sum  of  93,000,  which  was  the 
purchase  price  of  the  boat  and  the  oyster  beds.  The  case  came 
on  for  trial,  and  a  verdict  was  rendered  for  the  defendant  on 
the  ground  that  Kelly  had  created  in  him,  Shillingsburg,  an 
express  trust  as  to  the  application  of  the  93,000,  and  that  the 
administrator  had  no  claim  whatever  against  him. 

"  A  motion  was  made  for  a  new  trial,  which  was  refused, 
whereupon  Dougherty,  the  administrator,  took  the  case  to  the 
Supreme  Court  and,  after  argument,  on  Monday,  April  6, 1896, 
the  Supreme  Court  handed  down  an  opinion  affirming  the  judg- 
ment of  the  court  below,  sustaining  the  contention  of  Shillings- 
burg, the  defendant,  that  he  was  trustee  for  Kelly  for  the 
application  of  the  93,000. 

"  The  defendant,  by  reason  of  the  action  of  the  said  Dougherty, 
administrator,  in  bringing  his  suit,  has  been  put  to  great  trouble 
and  expense,  and  hath  been  obliged  to  lay  out  and  expend 
divers  large  sums  of  money,  to  wit :  the  sum  of  9175  for  coim- 
sel  fees  and  other  necessary  expenses,  and  he  therefore  claims 
to  be  entitled  to  set-off,  as  against  any  claim  made  in  the  pres- 
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ent  suit,  the  sums  of  money  whicli  he,  the  defendant,  hath 
been  obliged  and  compelled  to  lay  out  and  expend  in  and  about 
the  defense  of  the  trust  which  had  theretofore,  to  wit,  on  the 
24th  day  of  July,  1893,  been  created  in  him  by  said  William 
Kelly,  deceased. 

*' And  the  defendant  avers,  and  therefore  states,  that,  in  point 
of  fact,  he  hath  laid  out  and  expended  the  said  sum  of  $11.64,  the 
said  sum  of  $31.16,  and  the  sum  of  $134,  and  the  further  sum 
of  $175,  making  a  total  of  $351.80,  which  is  an  amount  in  ex- 
cess of  plaintiff's  claim,  as  sued  for  in  this  case. 

"  The  defendant  avers,  and  therefore  states  and  verily  believes, 
that  he  has  a  just  and  true  defense  to  the  whole  of  plaintiff's 
claim  as  sued  upon,  and  that  the  plaintiff  in  this  suit  is  not 
entitled  to  recover  a  dollar  until  all  claims  and  demands  in  the 
nature  of  debts  against  decedent's  estate  are  fully  paid  and  dis- 
charged. 

"All  of  which  foregoing  facts  the  defendant  expects  and 
believes  he  will  be  able  to  prove  upon  the  trial  of  this  cause." 

The  validity  of  the  trust  under  which  tliis  suit  was  brought 
was  determined  in  Dougherty  v.  Shillingsburg,  176  Pa.  67. 
The  court  entered  judgment  for  want  of  a  sufl&cient  affidavit  of 
defense. 

Damages  were  assessed  at  $420.06.    Defendant  appealed. 

Errors  assigned  were,  (1-3)  entry  of  judgment  for  want  of 
a  sufficient  affidavit  of  defense. 

Geo.  Bradford  Carr^  for  appellant. 

D.  Webster  Dougherty^  for  appellee. 

Opinion  by  Beaver,  J.,  November  9, 1896 : 
In  view  of  the  change  in  tlie  time  fixed  for  the  hearing  of 
appeals  for  Philadelphia  and  of  the  circumstances  of  the  case, 
which  were  made  known  to  us  at  the  hearing,  we  overmle  tlie 
motion  to  quash  the  appeal  and  determine  it  upon  its  merits. 

If  the  defendiuit  has  a  good  defense  to  the  claim  of  the  plain- 
tiff, it  is  not  set  out  in  the  affidavit  which  we  are  called  upon 
to  consider.  Dougherty  v.  Shillingsburg,  175  Pa.  56,  deter- 
mines the  validity  of  the  trust  created  by  William  Kelly  in  his 
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lifetime  and  fixes  the  obligations  of  the  trustee  who  is  the 
appellant  here  and  the  defendant  in  the  court  below.  The 
ground  upon  which  the  Supreme  Court  based  its  decision  in 
the  case  above  mentioned  was  the  fact  that  the  trust  had  been 
so  far  executed  in  the  lifetime  of  Kelly  by  reason  of  the  obliga- 
tions which  the  appellant  gave  to  the  plaintiff  among  others 
that  it  would  have  been  inequitable  to  rescind  the  trust.  The 
defendant  admits  that  he  had  in  lus  hands  as  the  proceeds  of 
the  schooner  and  Oyster  Bed  in  Delaware  bay  the  sum  of  fS^OOO. 
Out  of  this  he  paid  or  agreed  to  pay,  as  directed,  to  Mrs.  Ejite 
Turner,  $1,000.  He  paid  or  agreed  to  pay  to  his  daughter, 
Maudette  Shillingsburg,  $1,000.  He  agreed  to  pay  chargen 
against  the  boat  for  supplies,  etc.,  amounting  to  about  $600. 
There  is  no  allegation  in  the  affidavit  that  he  paid  charges 
amounting  to  the  full  sum  of  $600.  He  alleges  that  he  paid 
Wilson  &  Crawford  $402.64  and  the  Greenwich  Pier  Railway 
Company  $31.16.  This  would  leave  a  sufficient  sum  in  his 
hands,  after  paying  the  obligation  upon  which  this  suit  is 
brought,  to  pay  all  the  funeral  expenses  and  more  than  the 
plaintiffs  share  of  the  alleged  expenses  of  sustaining  the  trust. 
But  was  he  bound  to  pay  the  funeral  expenses ;  or,  admitting 
that  there  were  legal  claims  against  William  Kelly  in  excess  of 
the  $600  alleged  by  him  to  be  the  amount  of  charges  against 
the  schooner,  was  the  defendant  bound  to  pay  them  ?  We  think 
not.  There  is  no  allegation  in  the  affidavit  of  defense  that  he 
had  no  other  estate.  If  there  were  such  an  estate,  all  legal 
claims  against  the  decedent  outside  of  what  were  expressly 
fixed  by  him  to  be  paid  by  the  trustee  shotdd  have  been  paid 
by  the  administrator.  If  there  were  no  such  estate,  it  should 
have  been  distinctly  alleged  in  the  affidavit.  The  alleged 
declaration  set  forth  in  the  affidavit  of  defense,  that  ^^  after  the 
papers  had  been  executed  and  the  notary  public  had  gone  away, 
Kelly  said  to  defendant,  ^  You  pay  the  bills,  when  I  am  dead, 
and  I  will  be  buried  from  Mrs.  Turner's,' "  even  if  it  be  ad- 
mitted that  the  bills  referred  to  were  funeral  expenses,  it  can 
scarcely  be  regarded  as  raising  such  a  trust  as  would  justify  the 
defendant  in  pajring  them  at  t^e  expense  of  the  appellee.  What 
bills  ?  *'  Pay  the  bills  "  out  of  what  funds  ?  So  m uch  of  imagi- 
nation and  inference  must  enter  into  the  answer  to  these  ques- 
tions that  they  cannot  be  allowed  to  frustrate  and  nullify  a  claar 


Digitized  by  VjOOQ  IC 


KELLY  V.  SHILLTNGSBURG,  Appellant  581 

1896.]  Opinion  of  the  Court. 

and  express  trast  evidenced  by  the  written  obligation  of  the 
appellant  to  the  appellee :  See  Class  v.  Kingsley,  142  Pa.  636. 
If  any  of  the  amounts  directed  to  be  paid  by  the  trustee,  for 
which  he  gave  his  obligation,  were  to  be  scaled  down,  there  is 
no  reason  why  that  given  to  the  brother  should  bear  the  entire 
burden  of  funeral  and  other  expenses  and  those  of  Mrs.  Turner 
and  the  daughter  of  the  appellant  should  be  paid  in  full.  So 
far  as  the  affidavit  itself  is  concerned,  however,  as  we  have 
already  said,  we  cannot  discover  trom  it  that  the  appellant  has 
paid  more  than  the  amount  of  the  funds  intrusted  to  him. 

The  appellant,  having  undertaken  to  set  forth  in  detail  in  his 
affidavit  the  facts  upon  which  he  relied  for  lus  defense,  is  pre- 
sumed to  have  included  all  the  facts,  and  these  failing,  when 
taken  together,  to  show  a  legal  defense  to  the  claim  set  forth  in 
the  plaintiffs  statement,  he  cannot  save  himself  by  the  general 
declaration  at  the  close  of  the  affidavit  ^'  that  he  has  a  just  and 
true  defense  to  the  whole  of  the  plaintiff's  claim."  On  a  care- 
ful consideration  of  the  case,  we  discover  no  error  in  the  court 
below  in  making  absolute  the  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  The  judgment  is,  therefore, 
affirmed. 


Harry  P.  Brooks,  v.  The  Pennsylvania  Railroad  Company, 

Appellant. 

Pradioe,  0.  P. — Qhofrgt  of  couri^Submiasion  to  the  Jury  in  abaence  of 
evidence. 

It  is  error  to  submit  a  case  to  a  jury,  under  proper  instructions  as  to  the 
law  on  certain  conditions,  when  there  is  no  evidence  upon  which  a  jury 
would  be  justified  in  finding  such  conditions  to  exist. 

Argued  Oct  6,  1896.  Appeal,  No.  1,  Nov.  T.,  1896,  by  de- 
fendant, trom  judgment  of  C.  P.  No.  8,  Phila.  Co.,  March  T., 
1892,  No.  876,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCEHAM,  BsAVEB,  Reedeb,  Oblady  and  Smtth,  JJ. 
Reversed. 

Trespass  for  the  killing  of  plantiff's  cows. 

It  appeared  from  the  evidence  that  certain  of  plaintiff^  oowi 
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wandered  on  to  defendant's  railroad  and  were  killed.  A  ditch 
was  dug  partly  on  the  ground  belonging  to  the  company  and 
partly  to  the  farm  as  a  line  ditch  for  tJie  purpose  of  furnishing 
dirt  for  the  road  of  tlie  company  and  to  prevent  cattle,  etc.,  from 
trespassing  on  the  railroad;  that  the  ditch  was  dug  by  the 
company ;  that  it  had  frequently  become  filled  with  the  refuse 
and  old  ties  from  the  roadbed,  the  same  being  thrown  into  the 
ditch  by  the  employees  of  the  company ;  that  the  plaintiff  had 
frequently  cleared  out  and  opened  said  ditch  at  his  own  expense 
and  had  frequently  notified  the  company  of  its  condition,  but 
that  the  company  failed  to  keep  the  ditch  free  and  clear  of  this 
refuse  and  to  keep  it  a  barrier  between  the  said  farm  and  the 
railroad.  There  was  no  allegation  that  tlie  defendant  wantonly, 
recklessly  or  purposely  filled  the  ditch,  nor  was  there  any  evi- 
dence tending  to  show  such  to  be  the  case.  The  defendant 
presented  the  following  points,  which  were  refused. 

1.  The  plaintiff's  cows  were  trespassers  upon  the  railroad  of 
the  defendant,  and  therefore  the  plaintiff  cannot  recover  in  this 
action.    Answer  :  I  refuse  that  point.  [8] 

2.  Under  all  the  evidence  in  ttie  case  the  verdict  of  the  jury 
should  be  for  the  defendant.    Answer :  I  refuse  that  point.  [4] 

Verdict  for  plaintiff  for  $600.    Defendant  appealed. 

Errors  assigned  were,  (1)  the  following  portion  of  the  charge 
of  the  trial  judge  to  the  jury :  "  And  you  can  only  find  for  the 
plaintiff  if  you  should  find  that  the  railroad  company  wrong- 
fully— ^according  to  the  language  of  the  pleadings  in  this  case 
^purposely,  recklessly,  willfully,  and  wantonly  used  the  ditch 
for  a  place  of  deposit  of  these  things,  and  that  this  plaintiff  did 
not  know  or  could  not  have  ascertained  it  by  diligence ;  if  those 
facts  are  true  the  plaintiff  is  entitled  to  recover,  if  his  cattle 
crossed  at  the  place  where  the  ditch  had  been  filled  by  the  wilful, 
wanton,  reckless  act  by  the  railroad  of  which  he  knew  nothing; 
and  only  can  he  recover  if  you  find  the  facts  to  be  those ;  and  if 
you  find  it  to  be  thus  you  will  be  brought  to  assess  the  value  of 
the  cows." 

(2)  The  following  portion  of  the  charge  of  the  trial  judge  to 
the  jury :  "  If  you  find  that  the  railroad  wilfully,  not  accident- 
ally, but  wilfully  and  recklessly  put  this  material  into  the  ditch, 
and  thus  made  it  a  place  of  passage,  and  that  this  plaintiff  did  not 
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know  and  could  not  have  known  it  by  proper  diligence,  if  you 
find  these  facts  to  be  true,  then  and  tiien  only  can  you  find  for 
the  plaintiff." 

(3,  4)  refusal  of  plaintiff's  points,  reciting  same. 

John  Hampton  Barnes^  with  him  Q-eorge  Tucker  Bispham^  for 
appellant. 

The  trial  judge  submitted  to  the  jury  an  issue  that  was  not 
raised  by  the  plaintiff's  statement  nor  supported  by  any  evi- 
dence in  the  case,  namely,  that  if  the  jury  believed  that*  the 
defendant  willfully  and  wantonly  used  the  ditch  for  a  place  of 
deposit,  the  jury  might  find  for  the  plaintiff. 

The  judge  correctly  charged  the  jury  upon  the  authority  of 
the  cases  submitted  to  him  that  ^^  the  primary  duty  is  upon  the 
citizen  to  keep  his  cows  from  wandering  on  the  railroad  track. 
It  is  obligatory  upon  him,  and  if  he  allows  lus  cattle  subject  to 
his  control  to  wander  upon  a  railroad  track  and  there  be  killed, 
it  is  his  fault : "  Railroad  v.  Skinner,  19  Pa.  298 ;  Railroad  v. 
Rehman,  49  Pa.  101 ;  Barber  v.  Mensch,  167  Pa.  890. 

Also,  that  ^*  if  the  pieces  of  timber  or  ashes  or  other  things 
got  there  (in  the  ditch)  by  accident,  there  is  no  right  of  re- 
covery upon  the  part  of  the  plaintiff."  He  also  correctly  charged 
the  jury,  upon  the  authority  of  Drake  v.  P.  &  E.  R.  R.,  51  Pa. 
240,  and  Reitz  v.  Railway  Co.,  126  Pa.  439,  which  were  submitted 
to  him,  that  it  being  the  mutual  duty  of  the  parties  to  keep  the 
ditch  clear,  and  the  allegation  being  that  the  defendant  had  not 
kept  the  ditch  clear,  no  action  would  lie  in  tort  by  reason  of  the 
ditch  becoming  filled,  but  that  an  action  for  a  breach  of  the  con- 
tract alone  would  lie. 

The  court  having  thus  affirmed  every  proposition  raised  by 
the  defendant  upon  the  pleadings  and  evidence,  nevertheless 
submitted  the  case  to  the  jury  with  the  statements  which  form 
the  first  and  second  assignments  of  error,  namely,  allowing  the 
jury  to  consider  whether  or  not  the  defendant  had  willfully  and 
wantonly  used  the  ditch  as  a  place  of  deposit  for  this  material. 
There  is,  it  is  submitted,  nothing  in  the  case  to  justify  the  Ian- 
guage  of  the  judge  in  the  portions  of  the  charge  excepted  to, 
nor  in  the  submission  of  the  question  therein  stated  to  the  jury. 
Reference  to  the  statement  of  claim  shows  that  the  only  charge 
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against  the  defendant  is  its  neglect  to  keep  the  ditch  clear. 
There  is  no  allegation  that  the  defendant  wantonly,  recklessly, 
or  purposely  filled  the  ditch ;  there  is  merely  a  charge  of  omis- 
sion of  duty  under  a  contract.  There  is  not  a  line  or  word  of 
eyidence  in  the  case  to  support  the  lang^uage  of  the  court  The 
evidence  of  the  plaintiff  consisted  merely  of  a  description  of 
the  property  and  the  fact  that  the  cows  were  found  killed  near 
the  ditch,  and  that  an  examination  showed  that  the  ditch  had 
natural  refuse  in  it 

W.  W.  Smithers^  with  him  T.  Femley  Brooks^  for  appellee. — 
The  requirement  of  the  act  of  1887  does  not  oblige  the  plaintiff 
to  disclose  his  case  with  the  same  nicety  and  precision  of  aver- 
ment as  was  required  in  a  declaration:  Murdock  v.  Martin, 
182  Pa.  86  (1890). 

^The  difference  between  negligence  and  ^willfulness'  in  a 
civil  action  for  damages,  is  in  the  degree  only,  not  in  the  essence 
of  the  wrongdoing : "  Field  v.  Chicago,  etc.,  R.  Co.,  14  Fed. 
Rep.336,  (la.  1882). 

Gross  negligence  can  properly  be  defined  as  **  amounting  to 
willful  injury:"  St  Louis  etc.  R.  R.  Co.  v.  Todd,  86  111.  409. 

The  rule  in  the  western  states  is  that  where  the  cattle  have 
gotten  upon  the  track  by  some  default,  neglect  or  wrongful  act 
of  the  company,  then  the  owner  is  entitled  to  recover  for  the 
killing  if  it  occurred  as  an  immediate  result  of  such  negligence 
of  the  company :  Delta  Elec.  Co.  v.  Whitcamp,  58  111.  App.  141 
(1896) ;  R.  R.  v.  Beam,  60  111.  App.  68  (1896) ;  Bowen  v.  R.  R., 
68  N.  W.  Rep.  230,  (1896)  Mich. 

After  a  case  has  been  tried  upon  its  merits  and  no  objection 
has  been  made  to  a  technical  variation  between  the  statement 
and  some  of  the  proof,  it  is  too  late  to  rely  upon  a  general  re- 
quest for  binding  instructions  for  defendant  ^'  under  the  plead- 
ings and  the  evidence : "  Arons  v.  Smit,  178  Pa.  630. 

The  propositions  referred  to  by  appellant  in  conjunction  witti 
the  five  cases  cited  are  sound,  but  not  one  of  those  cases  sheds 
any  light  on  the  question  here  raised.  This  is  not  a  *^  railroad- 
cattle  "  question,  but  one  concerning  the  tortious  acts  of  a  prop- 
erty owner  respecting  the  dividing  line. 

In  support  of  his  assignments  of  error,  appellant  does  not  cite 
a  single  authority. 
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Opinion  by  Beaver,  J.,  November  9, 1896  • 

Assuming  that  this  case  was  to  be  submitted  to  the  jury  it 
was  well  tried.  The  charge  of  the  court  in  regard  to  the  law  of 
the  case  is,  in  the  main,  clear  and  satisfactory.  The  appellant 
submits  four  assignments  of  error  for  our  consideration. 

The  third  cannot  be  sustained.  The  refusal  of  the  trial  judge 
to  affirm  the  defendant's  first  point,  which  was  as  follows :  "  The 
plaintiff's  cows  were  trespassers  upon  the  railroad  of  the  defend- 
ant and,  therefore,  the  plaintiff  cannot  recover  in  this  action," 
was  correct.  If  the  defendant  contributed  in  any  way,  permis- 
sively  or  actively,  to  the  filling  up  of  the  line  ditch  which  sep- 
arated the  railroad  of  the  defendant  from  the  pasture  lands  of 
the  plaintiff,  by  which  the  plaintiff's  cows  were  enabled  to  cross 
to  the  defendant's  railroad,  they  could  not  properly  be  said  to 
be  trespassers,  even  although  the  defendant,  under  the  circum- 
stances, might  not  be  liable  in  tort  for  their  injury  or  killing. 
There  was  some  evidence  in  the  case  which  justified  the  infers 
ence  that  the  ditch  referred  to  was  filled  to  a  greater  or  less 
extent  by  the  material  which  accumulated  in  it  from  the  rail- 
road. The  court  was,  therefore,  as  we  view  the  case,  justified 
in  declining  to  affirm  the  defendant's  first  point. 

The  first,  second  and  fourth  assignments  of  error  are  sus- 
tained. They  practically  embrace  but  a  single  point  The  court 
properly  charged  the  jury :  "  If  you  find  that  the  railroad  wil- 
fully, not  accidentally,  but  wilfully  and  recklessly  put  this 
material  into  the  ditch  and  thus  made  it  a  place  of  passage  and 
that  this  plaintiff  did  not  know  and  could  not  have  known  it  by 
proper  diligence — if  you  find  these  facts  to  be  true,  then  and 
then  only  can  you  find  for  the  plaintiff."  The  error  consists  in 
allowing  the  jury  to  find  as  a  fact  what  nowhere  appears  in  the 
evidence.  The  court  recognizes  the  necessity,  under  the  pecu- 
liar circumstances  of  this  case,  of  some  active  participation  by 
the  railway  in  filling  the  ditch  in  such  a  way  as  to  enable  the 
cattle  of  the  plaintiff — the  appellee  here — ^to  cross  from  his  pas- 
ture land  to  the  railroad's  right  of  way.  Further  than  that  the 
trial  judge  properly  characterized  such  active  participation  as 
"reckless,  wilful  and  wanton,"  in  order  to  justify  recovery. 
The  testimony  of  both  plaintiff  and  defendant  negatives  any 
active  participation  of  the  railroad  in  depositing  waste  material, 
such  as  old  ties,  ashes,  etc.,  in  the  ditch.    They  were  found 


Digitized  by  VjOOQ  IC 


586  BROOKS  v.  PA.  R.  R.  CO.,  Appellant 

Opinion  of  the  Court.  [2  Super.  Ck. 

there  it  is  true,  after  the  several  accidents  to  the  plaintifiTs  cat- 
tle, but  there  is  an  utter  absence  of  evidence  tending  to  show 
that  the  defendant,  by  its  servants,  in  any  way  actively  partici- 
pated in  or  wantonly,  wilfully  and  recklessly  contributed  to 
placing  them  there.  W^  have  read  the  evidence  with  care  and 
can  find  nothing  which  justifies  the  submission  of  such  a  fact 
for  the  finding  of  the  jury.  But  a  single  witness,  Hemphill,  a 
trainman  in  the  employ  of  the  defendant,  testifies  to  any  active 
participation  in  placing  ties  in  the  ditch ;  but  he  says  that,  after 
one  of  the  accidents  referred  to,  the  ties  were  placed  there  for 
the  purpose  of  enabling  the  employees  of  the  railroad  to  rescue 
the  animal  which  had  been  injured.  These  were  new  ties  and 
did  not  constitute  any  part  of  the  accumulation  of  debris  in  tiie 
ditch  of  which  the  plaintiff  complains  and  which  he  charactep- 
ized  in  his  testimony  as  *^  old  ties  and  ashes  and  one  thing  and 
another  in  the  ditch."  The  main  facts  of  this  case  are  admitted 
by  both  parties.  This  was  a  line  ditch,  taking  the  place  of  a 
line  fence.  Both  parties  recognized  their  obligation  to  keep  it 
clean.  The  testimony  shows  that,  when  the  defendant  was  no- 
tified of  any  obstructions  in  the  ditch,  they  were  promptly  re- 
moved and  that  the  plaintiff  each  fall  cleared  the  ditch  of  any 
obstructions  which  he  might  find  there.  Both  parties  seemed 
to  be  desirous  of  discharging  their  duty  in  this  respect.  The 
mere  failure  to  discharge  this  duty  or  the  permissive  accumula- 
tion of  offal  from  the  railroad  in  the  ditch  was  not  such  reck- 
less, wilful  and  wanton  conduct  as  would  justify  a  recovery  in 
this  case.  There  being  no  evidence  of  such  conduct,  it  was 
error  to  submit  the  question  in  that  form  to  the  jury ;  and,  in 
the  absence  of  such  evidence,  the  defendant's  second  point, 
**  Under  all  the  evidence  in  the  case,  the  verdict  of  the  jury 
should  be  for  the  defendant,"  should  have  been  affirmed.  This 
leaves  nothing  for  a  jury  to  determine  and  the  judgment  is, 
therefore,  reversed. 
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Edward  Wolf,  Isaac  Wolf,  Jr.,  Augustus  Wolf  and  Frank 
Wolf,  trading  as  Wolf  &  Company,  v.  M.  P.  Rosenbach, 
trading  as  M.  P.  Rosenbach  &  Company,  Appellant. 

Evidence — Parol  agreement  to  contradict  a  promissory  note. 

In  all  the  cases  sustaining  exceptions  to  the  rule  which  excludes  parol 

evidence  to  contradict  or  vary  a  written  contract,  no  case  goes  to  the  length 

of  ruling  that  such  evidence  is  admissible  to  change  the  promise  itself, 

without  proof  or  even  allegation  of  fraud  or  mistake. 
Evidence  of  an  alleged  oral  agreement  that  a  promissory  note  was  to 

be  renewed  at  maturity  if  it  proved  inconvenient  for  the  maker  to  pay  the 

same  is  inadmissible. 

Argued  Oct  15, 1896.  Appeal,  No.  120,  Nov.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1896, 
No.  651,  making  absolute  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense.  Before  Rice,  P.  J.,  Willabd, 
WiCKHAM,  Bbaveb,  Reedeb,  Oblady  and  Smith,  J  J.  Af- 
firmed.   Reedee,  J.,  dissents. 

Assumpsit  on  a  promissory  note. 

Tbe  facts  sufficiently  appear  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was,  making  absolute  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Julius  0.  Levij  for  appellant. 

Clinton  0.  Mayer^  with  him  Joseph  2/.  Qreenwald^  for  appellee. 

Opinion  by  Oblady,  J.,  November  9, 1896  : 
This  suit  was  brought  against  appellant  as  indorser  of  a 
note,  viz : 

"  Philadelphia,  March  2d,  1896. 
*^«750.00 

"Three  months  after  date  I  promise  to  pay  to  the  order  of 
M.  P.  Rosenbach  &  Co.,  seven  hundred  and  fifty  dollars  at 
101  South  18th  st,  without  defalcation,  value  received. 

(Signed)  **  Mtbtam  Wolp 

(Endorsed) 

''  M.  P.  ROSENBAOH  &  Co. 

"WolpACo."* 
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The  defense  to  the  action,  as  set  out  in  the  affidavit  filed, 
was  ^^The  note  upon  which  this  suit  is  based  was  drawn  by 
Miriam  H.  Wolf  to  accommodate  and  for  the  benefit  of  de- 
ponent (M.  P.  Rosenbach),  with  the  distinct  understanding 
and  agreement  that  it  should  be  discounted  by  plaintiffs,  and 
that  if  deponent  was  unable,  or  it  was  not  convenient  for  him 
to  pay  the  said  note  at  maturity,  he  was  to  have  the  right  and 
option  to  have  it  renewed  for  a  further  period  of  three  months, 
upon  allowing  plaintifiEs  the  usual  discount  during  said  period. 
....  That  it  was  not  convenient  for  deponent,  nor  was  he  able 
to  pay  this  note  at  maturity,  when  plaintiffs  insisted  upon  pay- 
ment; that  deponent  can  secure  note  drawn  by  Miriam  H. 
Wolf,  the  maker,  for  the  same  amount,  for  the  purpose  of  re- 
newal, to  carry  out  the  agreement  entered  into  with  plaintiffs ; 
that  deponent  is  willing  to  pay  plaintiffs  the  usual  discount, 
and  at  the  maturity  of  the  renewed  note,  is  perf ectiy  willing  to 
pay  the  same,  to  carry  out  the  oral  agreement  entered  into  with 
them  at  the  time  of  making  the  note." 

The  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  was  made  absolute. 

In  Hill  V.  Gaw,  4  Pa.  493,  the  Supreme  Court  say :  **  It  has 
been  repeatedly  ruled,  that  oral  testimony  is  not  admissible  to 
contradict,  vary  or  materially  affect,  by  way  of  explanation, 
any  written  contract.  There  are  some  exceptions  to  the  rule, 
founded  in  mistake  or  fraud,  but  they  have  never  been  extended 
so  far  as  to  admit  evidence  of  a  distinct,  independent  parol  agree- 
ment, which  varies,  alters,  or  contradicts  the  written  contract, 
whether  by  bond,  promissory  note,  bill  of  exchange  or  by  a  check, 
which  is  in  the  nature  of  a  bill  of  exchange,"  and  this  was 
directiy  affirmed,  and  made  the  basis  of  the  opinion  in  Anspach 
V.  Bast,  62  Pa.  368,  the  court  adding :  "  But  no  case  goes  to 
the  length  of  ruling  that  such  evidence  is  admissible,  to  change 
the  promise  itself,  without  proof  or  even  allegation  of  fraud  ox 
mistake.     The  contrary  has  been  repeatedly  decided." 

In  Martin  v.  Berens,  67  Pa.  469;  Heist  v.  Hart,  73  Pa.  286; 
Wharton  v.  Douglass,  76  Pa.  273 ;  Callan  v.  Lukens,  89  Pa. 
134;  Phillips  v.  Meily,  106  Pa.  536;  Thomas  v.  Loose,  114 
Pa.  35;  Clarke  v.  Allen,  132  Pa.  40;  Ziegler  v.  McFarland, 
147  Pa.  607 ;  Hallowell  v.  Lierz,  171  Pa.  577 ;  the  rule  has 
remained  unchanged,  and  to  bring  any  case  within  the  excep- 
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tions,  the  evidence  of  fraud,  accident  or  mistake  at  the  time  of 
the  execution  of  the  contract,  must  be  clear,  precise  and  indu- 
bitable ;  that  it  induced  the  execution  of  the  contract,  and  is  of 
such  grade  and  weight  that  a  chancellor  would  feel  himself 
bound  to  reform  the  instrument. 

It  is  true  under  our  practice  in  Pennsylyania,  the  rule  and  ex- 
ceptions are  enforced  through  conunon  law  forms,  but  with  our 
modification  of  the  English  rule,  and  our  act  of  assembly,  which 
makes  every  defendant  a  competent  witness,  the  principle,  as 
stated,  is  about  all  that  is  left  to  preserve  the  sanctity  and.  force 
of  an  instrument  of  writing,  whether  that  instrument  be  a  deed, 
which  is  the  evidence  of  a  man's  title  to  his  home,  or  an  obli- 
gation for  the  payment  of  money :    Phillips  v.  Meily,  supra. 

In  the  case  in  hand  no  one  of  these  requisites  is  furnished. 
The  alleged  parol  agreement  is  entirely  at  variance  with  the 
promissory  note  sued  on.  It  not  only  changes  its  legal  effect, 
but  it  contradicts  its  veiy  terms :  Ins.  Co.  v.  Williams,  155 
Pa.  405,  is  not  in  conflict.  The  line  of  cases  cited  herein  are 
plainly  distinguished  from  it.  In  that  case  the  evidence  offered 
was  held  not  to  be  in  contradiction  of  the  writing,  but  in  ex- 
planation of  the  manner  of  applying  a  credit.  It  was  decided 
under  its  special  facts,  and  was  not  intended  to  overrule  any  of 
the  well  established  authorities,  the  court  sa}ring :  ^^  None  of  the 
authorities  cited  by  the  learned  counsel  for  appellant  touches 
the  question  raised  by  the  affidavit  of  defense  between  this 
insurance  company  and  the  policy  holder." 

The  assignment  of  error  is  not  sustained  and  the  judgment 
is  affirmed. 

Reedbb,  J.,  dissents 
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Edward  Wolf,  Isaac  Wolf,  Jr.,  Augustus  Wolf,  and  Frank 
Wolf,  trading  as  Wolf  &  Company,  v.  Miriam  H.  Wolf, 
Appellant. 

Evidencc^Parol  agreemerU  io  contradict  a  promissory  note. 

In  all  the  cases  sustaining  exceptions  to  the  rule  which  excludes  parol 
evidence  to  contradict  or  vary  a  written  contract,  no  case  goes  to  the  length 
of  ruling  that  such  evidence  is  admissible  to  change  the  promise  itself, 
without  proof  or  even  allegation  of  fraud  or  mistake. 

Evidence  of  an  alleged  oml  agi'cement  that  a  promissory  note  was  to 
be  renewed  at  maturity  if  it  proved  inconvenient  for  the  maker  to  pay  the 
same  is  inadmissible. 

Argued  Oct.  15, 1896.  Appeal,  No.  121,  Nov.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1896, 
No.  662,  making  absolute  the  rule  for  judgement  for  want  of  a 
sufficient  affidavit  of  defense.  Before  RiCB,  P.  J.,  Willabd, 
WiCKHAM,  Beaver,  Reeder,  Oelady  and  Smith,  JJ.  Af- 
firmed.   Reedeb,  J.,  dissents. 

Assiunpsit  on  a  promissory  note. 

Error  assigned  was  making  absolute  the  rule  for  judgment 
for  want  of  a  sufficient  affidtivit  of  defense. 

Julius  C.  Levi^  for  appellant. 

Clinton  0.  Mayer^  with  him  Joseph  L.  Greenwaldj  for  appellee. 

Opinion  by  Oelady,  J.,  November  9, 1896 : 
The  opinion  filed  in  Wolf  &  Company  v.  M.  P.  Rosenbach 
disposes  of  this  case. 

The  affidavit  filed  is  substantiaUy  the  same.  The  defense  is 
the  same  oral  agreement,  without  allegation  that  tliere  was  any 
fraud,  accident  or  mistake  in  the  making  of  the  note,  or  that  it 
induced  its  execution.  The  cases  must  go  togetlier.  The  as- 
signment of  en-or  is  not  sustained  and  the  judgment  is  affirmed. 

Rkedeb,  J.,  dissents. 
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Henry  Van  Brunt  v.  Jacob  F.  Potter  and  Samuel  P. 
Lukens,  trading  as  Jacob  F.  Potter  &  Co.,  Appellants. 

Promissory  note-— A(xotninod(UiotP—rndorsernerU  paper. 
He  wlio  chooses  to  put  himself  in  front  of  a  negotiable  instrmnent  for 
the  benefit  of  his  friend  must  abide  the  consequences.    Accommodation 
paper  is  a  loan  of  the  maker^s  name  without  restriction  on  the  manner  of 
its  use. 

Accommodaiion  paper^Purchase  after  maturity. 

The  proposition  that  on  indoi*scr  of  accommodation  paper  who  has  paid 
it  after  maturity,  upon  the  malcer^s  default,  cannot  recover  from  the  maker, 
for  the  reason  that  he  docs  not  receive  it  until  after  maturity,  is  utterly 
without  foundation.  Such  indoraer  is  not  a  purchaser  after  maturity.  He 
does  not  take  the  note  as  a  purchaser. 

The  contract  of  an  indoraer  binds  liim  to  pay  the  instrument  upon  the 
failure  of  the  maker  to  meet  it  at  maturity,  and  it  is  under  tiiis  conti<act 
that  he  receives  it  upon  payment.  His  right  to  recover  against  any  prior 
party  has  its  inception  in  his  indorsement,  and  becomes  complete  when  he 
has  paid  the  obligation.  The  rules  in  relation  to  a  holder  by  a  pm*chase 
have  no  application. 

Argued  Oct.  19, 1896.  Appeal,  No.  188,  Nov.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March.  T., 
1896,  No.  208,  making  absolute  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Bbaveb,  Reedeb,  Oblady  and  Smith,  JJ.  Af- 
firmed* 

Assiimpsit  on  a  promissory  note. 

This  action  is  brought  to  recover  the  sum  of  $250,  the  amount 
of  a  certain  promissory  note,  together  with  interest  from  matu- 
rily,  and  $2.06  protest  charges  thereon. 

The  said  note  is  drawn  by  Jacob  F.  Potter  &  Co.  to  the  order 
of  The  Builders'  National  Machine  Mortar  Company,  and  by 
them  indorsed,  and  also  indorsed  by  the  said  Henry  Van  Brunt, 
the  plaintiff,  and  was  discounted  by  the  Central  National  Bank 
before  maturity  and  for  full  value.  The  said  note  not  being 
paid  by  the  makers  thereof  as  aforesaid,  the  said  Central  National 
Bank  demanded  payment  thereof  from  the  plaintiff,  whereupon 
the  said  plaintiff  in  order  to  protect  his  indorsement  aforesaid. 
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took  up  and  paid  the  said  note  to  the  bank,  paying  therefor  the 
fall  amount  thereof  with  protest  charges. 

Whereupon  the  plaintiff  became  and  now  is  the  bona  fide 
holder  and  owner  of  the  said  note  for  full  value  under  the  cir- 
oumstances  aforesaid. 

The  following  is  a  copy  of  the  said  promissory  note : 

«  f  250.  Phila.  Pa.,  Sept.  16th,  1895. 

"  Three  months  after  date  we  promise  to  pay  to  the  order  of 

The  Builders'  National  Machine  Mortar  Co.  Two  hundred  and 

fifty  Dollars  1450  N.  9th  St.  without  defalcation,  value  received. 

"  No.  Due  Jacob  F.  Potteb  &  Co." 

Endorsed : 

"  BuiLDEEs'  National  Machine  Mobtab  Co. 
"  Jno.  J.  Kbomeb,  Treas. 
«H.  VanBbunt 
**  Jno.  J.  Kbombb,  Treas." 

Plaintiff  avers  that  the  said  note  was  duly  protested  at  ma- 
turity for  nonpayment  and  that  the  whole  amount  thereof,  viz : 
$250,  with  interest  and  protest  charges,  as  aforesaid,  is  now 
justly  due  to  the  plaintiff  and  payable  by  the  defendants,  and 
that  there  are  no  offsets  or  credits  of  any  kind  against  the  same. 

The  afiKdavit  of  defense  averred  as  follows : 

The  note  upon  which  this  suit  is  brought  was  made  by  the 
defendants  for  the  accommodation  of  the  payee  thereof,  a  cor- 
poration called  the  Builders'  National  Machine  Mortar  Company, 
for  the  purpose  of  enabling  the  said  payee  to  borrow  money 
thereon.  No  value  or  consideration  was  received  for  the  said 
note  by  the  defendants  or  was  any  given  by  the  said  payee. 

The  plaintiff,  who  is  one  of  the  directors  of  the  said  payee, 
procured  the  said  note  to  be  discounted  by  the  Central  National 
Bank,  and  the  amount  realized  from  the  discount  thereof  was 
received  and  retained  by  the  said  payee. 

It  was  the  duty  of  the  said  payee  to  pay  the  said  note  at 
maturity  and  it  was  not  the  duty  of  the  defendants  to  pay  the 
same,  and  no  liability  upon  the  said  note  exists  which  the  said 
payee  can  enforce  against  the  defendants. 

Nothing  whatsoever  is  due  or  payable  by  the  defendants  to  the 
said  payee  on  the  said  note. 

The  said  note  matured  while  it  was  held  by  the  said  Centra) 
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National  Bank  and  it  was  protested  for  nonpajrmentatmatorily 
while  in  the  possession  of  the  said  bank,  and  it  came  into  the 
possession  of  the  plaintiff  after  it  was  due  and  after  it  had  been 
protested.  The  plaintiff  is  not  a  bona  fide  holder  for  value  of 
said  note  before  its  maturity.  That  by  reason  of  having  ob- 
tained possession  of  said  note  after  its  maturity  the  plaintiff  is 
affected  with  the  defenses  existing  thereto  between  the  defend- 
ants and  the  said  payee. 

The  said  poyee  is  indebted  to  the  defendants  in  the  amount 
of  $2,967.04  for  merchandise  sold  and  delivered  by  the  defend- 
ants to  the  said  payee  and  which  sum  is  also  claimed  herein  as 
a  setoff  in  this  action,  and  to  recover  which  sum  the  defend* 
ants  have  brought  suit  against  the  said  payee  in  the  court  of 
common  pleas.  No.  2,  of  Philadelphia  county,  of  March  term, 
1896,  No.  9,  as  by  reference  thereto  will  more  fully  appear,  and 
which  debt  remains  unpaid. 

SUPPLEMENTAL  AFFIDAVIT^ 

The  said  H.  Van  Brunt  is  the  plaintiff  in  this  action.  De- 
ponent is  advised  and  avers  that  the  said  indorsement  is  irregu- 
lar and  not  in  the  usual  course  of  business. 

That  the  said  note  is  not  the  property  of  the  plaintiff,  but 
belongs  to  the  assignee  for  benefit  of  creditors  of  the  said  Mor- 
tar Company,  which  made  an  assignment  for  benefit  of  creditors 
on  December  10, 1895,  to  Christopher  Fallen,  Esq. 

That  at  the  time  said  note  was  made  it  was  a  second  renewal 
for  a  like  amount  of  a  previous  promissory  note  made  for  the 
accommodation  of  the  said  Mortar  Company,  and  for  which  a 
receipt  was  given,  of  which  the  following  is  a  copy :  "  Philadel- 
phia, February  28th,  1895,  Received  of  Jacob  F.  Potter  &  Co., 
their  note,  at  3  mos.  for  two  hundred  and  fifty  dollars,  which 
note  is  given  as  a  loan  for  the  use  of  this  company.  Builders' 
National  Machine  Mortar  Co.,  Jno.  J.  Kromer,  Treas." 

That  the  plaintiff,  at  the  time  he  obtained  possession  of  the 
said  note,  had  full  knowledge  of  all  the  facts  stated  in  both  of 
the  defendants'  affidavit  of  defense,  filed  in  this  case  and  as 
above  set  forth. 

JError  assigned  was  making  absolute  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 
Vol.  n— 88 
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Charhs  L,  Smyth^  for  appellants. — The  plamtiff  having  takeD 
the  note  after  its  maturity,  accepted  it  subject  to  all  defenses 
between  the  payee  and  the  makers.  The  payee  could  not  re- 
cover upon  it  from  the  makers,  because,  as  between  the  original 
parties,  the  want  of  consideration  is  available  as  a  good  defense. 
Peale  v.  Addicks,  174  Pa.  543 ;  Bower  v.  Hastings,  86  Pa.  285; 
Hughes  V-  Large,  2  Pa.  108;  Clay  v.  Cottrell,  18  Pa.  408; 
Hoffman  v.  Foster,  48  Pa.  187;  Long  v.  Rhawn,  75  Pa.  128. 

It  is  not  alleged  by  the  plaintiff  that  he  is  a  holder  for  value 
before  maturity.  This  omission  was  held  to  be  fatal  in  Shoe 
Co.  V.  Eichenlaub,  127  Pa.  164 ;  Oberle  v.  Schmidt,  86  Pa.  221 ; 
Moeck  V.  Little,  82  Pa.  854. 

Wm.  8.  Divine^  for  appellee. — ^It  is  not  a  fraud  to  use  accom- 
modation paper  for  the  purpose  for  which  it  was  intended: 
Trust  Co.  V.  Hart,  118  Pa.  565 ;  Holmes  v.  Paul,  5  Clark,  461 ; 
Gatzsmer  v.  Pierce,  13  Phila.  88. 

Opinion  by  Smith,  J.,  November  9, 1896 : 

The  liabilities  of  the  parties  to  accommodation  paper,  in  this 
state,  have  long  been  settled.  As  said  by  Black,  C.  J.,  in  Lord 
V.  The  Ocean  Bank,  20  Pa.  884,  "  He  who  chooses  to  put  him- 
self in  the  front  of  a  negotiable  instrument  for  the  benefit  of  his 
friend  must  abide  the  consequence.  Accommodation  paper  is 
a  loan  of  the  maker's  name  without  restriction  on  the  manner  of 
its  use." 

The  proposition  that  an  indorser  of  such  a  note,  who  has  paid 
it  after  maturity,  upon  the  maker's  default,  cannot  recover  from 
the  maker,  for  the  reason  that  he  does  not  receive  it  until  after 
maturity,  is  utterly  without  foundation.  Such  an  indorser  is 
not  a  purchaser  after  maturity.  He  does  not  take  the  note  as 
a  purchaser.  His  conti'act  of  indorsement  binds  him  to  take 
up  the  note  by  payment  upon  failure  of  the  maker  to  meet  it  at 
maturity,  and  it  is  under  this  contract  that  he  comes  into  posses- 
sion of  the  note  upon  payment.  His  right  to  recover  against 
any  prior  party  has  its  inception  in  his  indorsement,  and  becomes 
complete  when  he  has  paid  the  note.  The  rules  in  relation  to 
a  holder  by  purchase  have  no  application. 

In  the  presen.t  case,  the  history  of  the  note  is  fully  set  forth 
in  the  pleadings.    It  was  made  by  the  defendants  September  16, 
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1895,  at  three  months,  to  the  order  of  the  Builders'  National 
Machine  Mortar  Company,  and  being  indorsed  by  the  payee,  and 
by  the  plaintifiE,  was  taken  by  the  Central  National  Bank  in  re- 
newal of  a  similar  note  previously  given  for  the  accommodation 
of  the  payee.  It  was  protested  at  maturity,  and  paid  by  the 
plaintiff.  The  defendants,  so  far  from  denying  this,  say  in  the 
first  affidavit  of  defense  that  **  the  note  matured  while  it  was 
held  by  the  Central  National  Bank,  and  was  protested  for  non- 
payment  at  maturity  while  in  possession  of  said  bank ; "  and  in 
the  second  affidavit  they  add  that  '^at  the  time  said  note  was 
made  it  was  a  second  renewal  for  a  like  amount  of  a  previous 
promissory  note." 

Upon  these  facts,  the  right  of  the  plaintiff  to  recover  from 
the  defendants  is  clear. 

The  alleged  indebtedness  by  the  payee  to  the  defendants  is 
not  an  equity  growing  out  of  the  note  or  of  the  transaction  in 
which  it  was  given,  and  would  in  no  aspect  of  the  case  be  a 
defense  to  this  action :  Hughes  v.  Large,  2  Pa.  103 ;  Long  v. 
Rhaun,  75  Pa.  128. 

The  allegation  that  the  note  is  not  the  property  of  the  plain- 
tiff, but  belongs  to  the  assignee  for  the  benefit  of  the  payee's 
creditors,  under  an  assignment  made  December  10, 1895,  is  in- 
consistent with  the  other  allegations  by  the  defendants  in  rela- 
tion to  its  ownership.  It  is  evident,  from  the  affidavits  of 
defense,  that  the  note  was  indorsed  by  the  payee  to  the  Central 
National  Bank,  at  or  about  the  time  of  its  date,  in  renewal  of  a 
previous  note,  and  that  it  was  held  by  that  bank  until  its  matu- 
rity. The  note  being  thus  owned  by  the  bank  at  the  date  of 
the  assignment,  the  payee  had  then  no  interest  in  it  to  assign. 
In  relation  to  the  note,  its  position  was  that  of  liability  as  first 
indorser,  instead  of  ownership. 

Nothing  is  shown  in  either  affidavit  of  defense  to  defeat  the 
plaintiff's  right  to  recover,  and  the  judgment  is  therefore  affirmed. 
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Leopoldina  Hill,  Appellant,  v.  John  J.  Egan. 

Practice,  C.  P. — Ltmited  power  of  court  to  open  judgmenL 
£Tery  court  has  power  to  open  a  judgment  in  order  to  give  the  parties 
a  hearing  or  trial.  In  the  case  of  judgment  by  confession  or  default  there 
is  no  limit  of  time  to  the  exercise  of  this  power,  but  in  the  case  of  judg- 
ments entered  adversely,  after  a  hearing  or  trial,  it  is  settled  that  it  can- 
not be  done  after  the  end  of  the  term  at  which  they  are  entered. 

Practice,  C.  P.—New  trial— Record, 

Where  a  motion  for  a  new  trial  is  granted  the  reasons  should  appear  of 
record. 

Argued  Oct.  19, 1896.  Appeal,  No.  89,  Nov.  T.,  1896,  by 
plaintiff,  from  order  of  C.  P.  No.  8,  Phila.  Co.,  June  T.,  1891, 
No.  70,  making  absolute  rule  for  judgment  for  new  trial  nunc 
pro  tunc.  Befoi-e  Rice,  P.  J.,  Willabd,  Wickham,  Bsaver, 
Reedeb,  Oblady  and  Smith,  JJ.    Reversed. 

Rule  for  new  trial. 

This  was  originally  an  action  for  damages  for  false  arrest  and 
malicious  prosecution  in  which  there  was  a  verdict  for  the  plain- 
tiff for  $100.  A  motion  for  a  new  trial  was  refused  and  judg- 
ment entered  for  the  plaintiff.  Defendant  took  a  certiorari  to 
the  Supreme  Com*t  and  the  appeal  was  quashed  on  the  ground 
that  defendant  had  no  bill  of  exceptions,  but  suggestion  was 
made  that  this  was  a  case  for  an  allowance  of  a  bill  of  excep- 
tions nunc  pro  tunc.    See  opinion  in  Hill  v.  Egan,  160  Pa.  119. 

The  facts  appear  more  fully  in  the  opinion  of  the  Superior 
Court. 

Errors  assigned  were,  (1,  2)  making  absolute  the  rule  to  show 
cause  why  a  new  trial  should  not  be  granted  nunc  pro  tunc. 

(8)  Because  the  learned  court  below  erred  in  granting  the 
appellee  a  new  trial  after  the  term  had  expired  in  which  the 
verdict  had  been  rendered. 

(4)  Because  the  learned  court  below  erred  in  granting  the 
appellee  a  new  trial  after  having  once  discharged  the  rule,  and 
after  an  appeal  taken  to  the  Supreme  Court  by  the  present 
appellee  had  been  quashed. 
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J,  Campbell  Laneastery  for  appellant. — ^As  to  the  power  of  the 
court  to  grant  the  new  trial  at  itiis  stage  of  the  case,  see  Hus- 
ton V.  Mitchell,  14  S.  &  R.  807 ;  Catlin  v.  Robinson,  2  Watts, 
873 ;  Stephens  v.  Cowan,  6  Watts,  511 ;  Mather's  Executors  v. 
Patterson,  88  Pa.  485 ;  King  v.  Brooks,  72  Pa.  868 ;  Conrad  v. 
Ins.  Co.,  81*  Pa.  66;  Lance  v.  Bonnell,  106  Pa.  46. 

De  Forrest  Ballou^  for  appellee. 

Opinion  by  Smith,  J.,  November  9, 1896 : 

On  the  trial  of  this  cause  in  the  court  below,  February  6, 
1898,  the  plaintiff  obtained  a  verdict.  February  8,  the  defend- 
ant moved  for  a  new  trial.  March  7,  the  motion  was  refused. 
March  14,  judgment  was  entered  on  the  verdict.  March  19, 
the  defendant  took  an  appeal  to  tiie  Supreme  Court.  March  5, 
1894,  the  appeal  was  quashed,  for  the  reason  that  the  record 
showed  nothing  that  could  be  reviewed. 

But  as  the  trial  occurred  before  the  announcement  of  the 
decisions  in  Rosentlial  v.  Ehrlicher,  154  Pa.  896 ;  Council  v. 
O'Neill,  154  Pa.  582,  and  Com.  ex  rel.  v.  Arnold,  161  Pa.  820, 
and  as  ^^the  failure  of  counsel  to  have  the  record  put  in  proper 
shape  for  review  was  owing  to  erroneous  ideas  of  practice,  which 
were  corrected  in  those  decisions,"  the  court  added :  "  We  think 
this  is  a  very  proper  case  for  relief  by  the  coui-t  below  by  the 
allowance  of  a  bill  of  exceptions  nunc  pro  tunc,  or  in  such  other 
form  as  it  may  in  its  discretion  deem  best.*^' 

Upon  the  facts  in  the  case,  apparently  undisputed,  the  Su- 
preme Coui't  said  that  tlie  plaintiff  was  not  entitled  to  recover. 
The  defendant,  however,  assuming  that  the  plaintiff  would 
press  the  case  no  further,  allowed  the  matter  to  rest,  upon  the 
assurance  that,  should  the  plaintiff  proceed,  the  court  would 
give  relief  by  a  bill  of  exceptions  or  a  new  ti*ial. 

March  20,  1895,  the  plaintiff  issued  a  scire  facias  against  the 
bail  in  error.  April  15,  the  defendant  obtained  a  rule  for  a  new 
trial  nunc  pro  tunc.  December  12,  1895,  this  rule  was  made 
absolute,  and  proceedings  on  the  scu*e  facias  suspended.  From 
this  order  the  phiintiff  appeals.  The  question  here  is  whether 
the  court  below  litul  {>ower  to  vacate  the  judgment  which  had 
been  entered,  luul  grant  a  new  tiial  under  the  circumstsinces. 

While  there  is  no  limit  to  the  time  within  which  a  court  may 
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opeu  or  vacate  a  judgment  entered  by  default  or  confession,  it 
is  otherwise  with  respect  to  a  judgment  obtained  adversely.  It 
was  said  in  Mathers  v.  Patterson,  33  Pa.  485,  "  There  must  be  ' 
a  time  when  the  power  of  a  court  to  open  its  judgments,  ob- 
tained adversely,  ceases.  In  England,  it  ends  with  the  term  at 
which  judgment  is  signed.  True,  there  is  a  reason  for  this 
which  does  not  exist  with  us,  arising  from  the  peculiar  manner 
in  which  the  record  is  there  made  up  and  kept;  but  the  rule  of 
the  English  courts  would  seem  to  have  been  recognized  as  exist- 
ing here :  Catlin  v.  Robinson,  2  Watts,  879 ;  Stephens  v.  Cowan, 
6  Watts,  518."  In  OU  Co.  v.  Carothers,  63  Pa.  879,  the  plain- 
tiff obtained  a  verdict  October  18, 1867,  on  which  judgment  was 
entered  October  23.  March  21,  1868,  a  rule  for  a  new  trial 
was  granted,  which  was  made  absolute  September  6.  The 
•Supreme  Court  said:  "No  such  motion  could  be  made  or 
granted  so  long  after  trial  and  verdict.  Nor  could  it  be  done 
with  a  judgment  standing  in  full  force,  under  any  conceivable 
cii*cumstance8.  If  such  a  proceeding  could  be  tolerated,  litiga- 
tion would  but  begin  where  it  ought  to  end,  with  the  judg- 
ment." In  King  v.  Brooks,  72  Pa.  363,  the  Supreme  Court 
said,  citing  various  authorities:  "Every  court  has  power  to 
open  a  judgment  in  order  to  give  the  parties  a  hearing  or  trial. 
In  the  case  of  judgment  by  confession  or  default,  tliere  is  no 
limit  of  time  to  the  exercise  of  this  power,  but  in  the  case  of 
judgments  entered  adversely,  after  a  hearing  or  trial,  it  is  set- 
tled that  it  cannot  be  done  after  the  end  of  the  term  at  which 
they  ai'o  entered."  This  view  is  further  sustained  in  Conrad 
V.  Ins.  Co.,  81*  Pa.  66,  and  Lance  v.  Bonnell,  105  Pa.  46.  It 
is  unnecessary  to  cite  anything  further.  It  has  also  been  repeat- 
edly held  that  where  a  motion  for  a  new  trial  is  granted  the 
reasons  should  appear  of  record.  Nothing  on  this  point  is  shown 
on  the  record  in  this  case. 

It  is  clear  from  abundant  authority  that  the  court  below  ex- 
ceeded its  power  in  granting  the  rule.  It  was  too  late  to  open 
the  judgment,  and  the  order  making  absolute  the  rule  to  open  is 
reversed  and  set  aside. 
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Eleanor  S.  Cairns  and  Andrew  A.  Cairns^  Appellants, 
t).  W.  H.  Llewellyn  and  Louis  Genois,  Copartners, 
late  trading  as  Llewellyn  &  Genois. 

Landlord  a7id  tenatU—Leas^^CovenarU  to  renew. 

It  matters  not  in  what  language  a  eovenant  to  renew  a  lease  is  couchedt 
so  that  the  intention  is  reasonably  apparent  and  the  length  of  the  new  term 
is  specified. 

Lea$t — Covenant  to  renew — Holding  over,  effect  as  to  tenanCs  liability. 

Where  a  lease  contains  a  covenant  or  option  to  renew^  any  holding  over, 
even  for  a  very  short  time,  would  give  the  landloi*d  the  right  to  elect  to 
hold  the  teifant  liable  as  a  tenant  for  the  specified  term  of  renewal,  regard- 
less of  the  intention  of  the  lessees. 

Option  to  renew— Holding  over  is  notice  of  exercise  of  option. 
Holding  over,  by  a  tenant  who  has  an  option  for  an  additional  term,  is 
notice  to  his  landlord  of  his  election  to  exercise  his  privilege.     That 
actions  speak  louder  than  words  is  sound  law,  as  well  as  proverbial  wis- 
dom. 

Anything  done  by  the  tenants  which  has  the  effect  of  keeping  the  land- 
lord out  of  possession,  would  be  deemed  as  an  exercise  of  the  option  given 
the  former  by  the  lease,  rather  than  a  violation  of  a  covenant  to  yield  up 
possession  at  the  end  of  the  term. 

Argued  Oct.  19, 1896.  Appeal,  No.  47,  Nov.  T.,  1896,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T.,  1892, 
No.  409,  on  verdict  for  defendants.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  BsAVEB,  Rebdbb,  Oblady  and  Smith,  JJ. 
Reveised. 

Assumpsit  to  recover  rent  under  a  written  lease. 
The  facts  sufficiently  appear  from  the  opinion  of  the  Superior 
Court. 

Plaintiffs*  points  and  answers  thereto  were  as  follows : 

1.  In  the  absence  of  any  agreement  to  Uie  contrary,  it  is  the 
duty  of  the  tenant  to  seek  the  landlord  for  the  purpose  of  sur- 
rendering leased  property.     Answer :  Refused.  [11] 

2.  It  was  the  duty  of  the  defendants  to  surrender  the  prop- 
erty to  the  plaintiffs  immediately  upon  the  expiration  of  the 
term  on  November  3, 1889,  if  they  desired  to  terminate  the  ten- 


Digitized  by  VjOOQ  IC 


600  CAIRNS  et  aL,  Appellants,  v.  LLEWELLYN. 

Points— Charge  of  Court.  [2  Super.  Ct 

ancy ;  and  if  the  jury  believe  from  the  evidence,  that  for  some- 
time after  the  3d  of  November,  1889,  the  defendants  kept  upon 
the  premises  some  kettles,  malt  and  bottles,  or  other  property 
belonging  to  tliem,  which  they  subsequently  moved,  and  that 
they  left  these  tilings  tliere  witliout  any  agreement  on  the  part  of 
the  plaintiffs  tliat  in  so  doing  th^y  would  not  be  liable  for  rent, 
then  the  defendants  would  be  liable  for  rent,  and  the  verdict 
should  be  for  plaintiffs.    Answer :  Refused.  [12] 

8.  Where  the  tenant  holds  over  after  the  expiration  of  a 
lease  for  a  definite  term,  tlie  landlord  has  a  right  to  consider 
him  as  a  tenant  for  another  term  under  the  conditions  of  the 
former  lease ;  ^d  the  intentions  or  motives  of  the  tenant  in 
holding  over  can  have  no  bearing  or  effect  upon  tl\e  right  of 
the  landlord  to  consider  the  holding  over  a  continuation  of  the 
tenancy.     Answer:  Refused.  [13] 

4.  It  was  the  duty  of  the  defendants  under  this  lease  ex- 
piring  at  a  definite  time,  to  wit,  on  November  3, 1889,  to  remove 
all  their  property  on  or  before  that  time ;  and  if  the  defendants 
did  not  so  remove  their  property,  but  left  the  whole  or  part  of 
it  upon  Uie  premises  after  November  3, 1889,  then  tlie  plain- 
tiffs had  a  right  to  consider  that  defendants  had  exercised  their 
option,  as  contivined  in  the  lease,  of  renewing  the  tenancy  for  a 
further  term  of  tliree  years,  from  the  said  3d  of  November, 
1889,  and  had  a  right  to  hold  defendants  liable  for  rent  An- 
iwer:  Refused.  [14] 

5.  Under  the  terms  of  the  lease  in  this  case,  neither  the  de- 
fendants nor  their  property  had  any  lawful  right  upon  the  prem- 
ises at  any  time  after  November  3, 1889,  except  by  permission 
of  the  plaintiffs,  or  by  the  exercise  of  the  option  given  to  de- 
fendants to  renew  the  term ;  and  if  the  juiy  believe  from  the 
evidence  that  property  of  the  defendants  was  on  the  premises 
after  that  date  without  permission  of  plaintiffs,  and  that  tiie 
defendants,  or  their  servants  were  there  after  that  date,  even 
though  for  the  purpose  of  removing  the  property  of  defendants, 
the  defendants  would  be  liable  for  tlie  rent  for  the  entire  term, 
as  claimed  by  plaintiffs,  and  the  verdict  should  be  for  plaintifb. 
Answer:  Refused.  [15] 

The  court  charged  the  jury  as  follows : 

The  contract  between  tliese  parties  was  in  writings  and  every 
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detail  which  was  necessary  to  protect  the  rights  and  interests 
of  each  party  was  set  out  elaborately.  The  term  was  defined ; 
the  time  it  was  to  begin  >vas  defined,  and  the  amount  of  rent 
payable  monthly,  or  otherwise,  and  there  was  in  addition  to  that 
a  restriction  that  the  tenant,  no  matter  how  profitable  he  might 
find  it,  had  no  right  to  sublet  any  portion  of  the  premises  in 
question,  and  in  addition  to  that,  there  was  a  stipulation  that 
at  the  expiration  of  the  term  the  defendants,  if  they  thought 
proper,  might  occupy  the  premises  for  three  years  more.  This 
was  a  stipulation  entirely  in  their  favor ;  it  was  a  stipulation 
which  conferred  no  advantage  or  benefit  upon  the  landlord ;  all 
that  might  arise  irom  a  stipulation  of  tlrnt  kind  inured  to  the 
benefit  of  tlie  tenant,  and  he  had  up  to  the  last  minute  of  that 
three  years  a  right  to  exercise  or  not  to  exercise  that  privilege 
which  the  lease  gave  him.  Therefore,  you  will  understand 
that  so  far  as  he  was  concerned,  it  was  not  necessary  to  secure 
his  rights  and  secure  a  lease  that  he  should  enter  into  any  ar- 
rangement or  contract  with  tlie  landlord.  It  was  not  necessary 
for  him  to  express  to  them  or  to  any  one  a  desire  to  continue 
that  tenancy,  because  he  had  a  legal  right  to  do  so  without 
regard  to  the  landlord  or  without  regard  to  any  contingency 
whatever. 

It  also  appears  from  the  lease  and  the  evidence  in  the  case 
that  the  rental  of  $30.00  a  month  was  an  exceedingly  profitable 
arrangement  for  tlie  landlord,  because  it  appears  that  af terwai-ds, 
with  tlie  intense  desire,  as  her  counsel  said,  to  do  good  to  the 
defendant,  she  could  not  get  moi-e  than  15, 18  and  $20.00  a 
month,  so  that  you  see  it  was  an  important  matter  both  for  the 
landlord  and  tenant.  So  far  as  the  tenant  was  concerned,  it 
was  doubtless,  in  his  mind,  a  matter  of  interest  to  him  to  have 
it  for  three  years,  and  even  to  pay  $30.00  for  a  property  which 
could  not  afterwards  be  rented  for  much  more  than  half. 

[It  appears  from  the  evidence  that  at  the  expiration  of  this 
term,  on  the  4th  of  November,  he  sent  the  money,  $60.00,  and 
the  key.  Now,  so  far  as  that  was  concerned,  the  minute  the 
landlord  received  that  money  and  the  keys  were  tendei-ed  to 
her,  from  that  minute  the  right  and  interest  of  the  defendamt, 
the  tenant,  ceased  in  those  premises,  no  matter  how  profitable 
it  might  become  to  him  to  retain  them,  from  that  minute  he 
ceased  to  have  any  legal  right  to  retain  and  enjoy  the  premises 
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for  a  day  after  three  years.  So  that  you  will  understand  that 
the  letter,  and  the  check  and  the  keys  indicated  exactly  the  dis- 
position which  the  tenant  had  in  relation  to  his  right  to  occupy 
the  premises  from  that  time  onward.  It  is  certain,  if  there  at 
all,  that  he  was  there  as  a  trespasser,  and  was  there  under  no 
right  which  the  lease  gave  him.]  [1] 

[It  appears  from  the  evidence  of  the  plaintiff  that  during  the 
last  year  of  the  tenancy,  nearly  the  whole  of  the  last  year,  the 
business  or  purpose  for  which  the  tenant  had  leased  the  prop- 
erty stopped.  There  was  no  longer  any  business  of  the  kind 
for  which  the  tenant  had  rented  the  premises  being  done  upon 
the  premises.  The  defendant  has  told  you  that  it  was  about  a 
year,  and  gave  you  the  reason  and  explanation  for  his  conduct 
during  that  year. 

Mr.  Adams,  the  witness  for  the  plaintiff,  says  that  the  busi- 
ness establishment  had  ceased  two  or  three  months  before,  the 
plaintiff  herself  does  not  pretend  to  say  that  the  regular  busi- 
ness of  malting  or  making  beer,  or  whatever  was  manufactured 
there,  was  carried  on  at  all  from  August  until  November.]  [2] 
[You  are  asked  to  simply  infer  from  the  fact  that  they  were  on 
the  premises,  removing  a  portion  of  the  property  which  the  ten- 
ant had  there,  that  after  the  month  of  November  the  business 
of  that  establishment  was  going  on  as  usual  and  in  regular  or- 
der. The  evidence  is  entirely  to  the  contrary  of  that  fact.]  [3] 
There  does  not  appear  to  be  any  evidence  which  would  show 
that  from  August  until  the  expiration  of  the  term  there  was 
any  business  conducted  upon  these  premises  by  the  defendant. 

[The  tenant's  rights  ceased,  as  I  have  said,  when  he  sent  her 
the  letter  and  the  keys.  There  seems  to  be  some  mystery  about 
the  keys  and  the  possession,  but  certain  it  is  that  the  landlady 
of  this  property  very  soon  after  November  occupied  it  and  ex- 
ercised all  tiie  rights  of  ownership  over  the  property,  but  it  does 
not  appear  in  evidence  at  what  particular  time  she  received  the 
keys  and  entered  upon  the  premises  and  exercised  these  rights 
of  ownership.  The  defendant  has  said,  so  far  as  that  is  con- 
cerned, that  he  sent  the  keys,  the  letter,  and  the  money,  and 
that  was  not  denied  by  Mrs.  Cairns  or  Dr.  Cairns.  They  had 
oppoitunity  to  deny  that  the  keys  and  money  were  sent  in  ike 
letter,  but  they  have  not  denied  it,  and  both  of  them  were  ex- 
amined as  witnesses.]  [4] 
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There  seems  to  have  been  unnecessary  stress  placed  upon  the 
letter  which  accompanied  the  check,  and  so  far  as  that  is  con- 
cerned, you  would  likely  more  readily  believe  that  the  man  who 
wrote  the  letter  would  recollect  its  contents  better  than  two 
people  who  read  it  six  years  ago.  So  far  as  that  is  concerned, 
the  witness  Young  said  that  he  dictated  the  form  of  the  letter. 
The  defendant,  Mr.  Genois,  who  is  a  business  man,  and  seemed 
to  be  intelligent  as  a  witness,  also  testified  to  that.  But  what 
was  the  necessity  for  a  form  of  letter  which  simply  said,  "  en- 
closed please  find  a  check  for  $60.00  for  rent  due  ?  "  What  neces- 
sity for  form  was  there  ?  What  necessity  for  deliberation  with 
his  friends  ?  Surely  any  one,  even  if  unaccustomed  to  business 
of  that  kind,  if  he  desired  to  send  a  check,  could  easily  have 
said,  "  enclosed  please  find  check."  It  needed  no  special  form, 
and  I  refer  to  this  fact  as  being  corroborating  to  some  extent  of  the 
defendant's  evidence  as  to  what  was  in  the  letter.  In  the  first 
place,  he  wrote  it ;  in  the  second  place,  he  wrote  it  after  delibera- 
tion with  a  friend,  and  after  that  friend  had  arranged  the  subject- 
matter  and  the  contents  of  that  letter ;  and  it  is  for  you  to  say 
whether  the  simple  statement,  "enclosed  please  find  check," 
required  such  deliberation.  And  in  this  respect  I  desire  to  call 
your  attention  to  the  fact  that  the  people  who  wrote  both  letters, 
including  Mr.  Young,  who  aided  in  the  preparation  of  the  form 
of  the  letter,  but  did  not  say  that  he  read  it,  and  a  member  of 
this  bar  who  also  said  that  he  read  it,  had  entirely  forgotten 
every  word  in  it.  Neither  Mr.  Young  nor  Mr.  Ingram  can  tell 
you  a  single  word  in  that  which  they  both  deemed  an  important 
letter,  and  yet  you  have  the  plaintiff  and  her  son  here  swearing 
to  every  identical  word  in  that  letter. 

It  is  for  you  to  say,  gentlemen  of  the  jury,  what  importance 
you  attach  to  testimony  of  that  kind.  [It  is  in  evidence  that 
some  of  the  defendant's  property  remained  on  the  premises  after 
the  termination  of  the  lease,  after  he  had  said  that  the  lease 
and  the  term  was  ended.  All  that  I  have  to  say  about  this 
matter  is  this,  that  where  the  property  of  a  tenant  remains  on 
the  premises,  he  has  a  right,  at  any  time,  to  go  back  and  take 
possession  of  his  property,  if  the  owner  of  the  premises  does 
not  object,  and  simply  going  back  for  that  purpose,  no  matter 
whether  it  occupies  a  day,  a  month,  or  a  year,  if  he  goes  back 
simply  to  remove  his  property,  it  gives  him  no  light,  it  gives 
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the  landlord  no  right]  [5]  The  landlord  has  a  right  to  refuse, 
after  the  termination  of  the  lease,  to  permit  the  tenant  to  go 
upon  the  premises  for  any  puipose,  and  may  regard  him  as  a 
trespasser.  Of  course,  if  he  gives  permission  to  enter  upon  the 
premises,  that  is  another  matter,  and  it  neither  concludes  the 
tenant  nor  the  landlord. 

[Therefore,  I  say  that  unless  you  find  from  the  evidence  that 
the  tenant  remained  in  possession  after  the  4th  of  November 
peaceably  and  properly,  as  he  was  before,  as  a  tenant,  occupy- 
ing it  either  as  a  dwelling  or  for  business  purposes,  unless  there 
is  something  in  the  evidence  to  show  tiiat  he  so  occupied  it,  or 
intended  to  so  occupy  it,  the  fact  that  he  was  there  for  a  month 
does  not  preclude  liim,  and  tlie  landlord  derives  no  advantage 
from  that,  so  far  as  tliis  case  is  concerned.]  [6] 

[In  order  to  conclude  that  he  was  thei-e  in  the  performance 
of  his  ordinary  occupation,  tliere  must  be  evidence  to  satisfy 
you  of  that,  and  I  do  not  recollect  any  evidence  in  tliis  case 
which  would  indicate  tliat  for  a  montli  before  and  a  montli  after 
the  lease  expired,  the  tenant  was  pursuing  his  ordinary  business 
and  occupation  on  those  premises.  The  evidence  as  to  that 
seems  to  indicate  that  he  was  there  for  tlie  purpose  of  removing 
his  property,  and  if  the  jury  so  believe,  then,  the  occupancy  of 
the  place,  after  tliat  date,  has  no  effect  upon  tliis  case.]  [7] 
In  that  event,  [the  question  then  ai*ises,  upon  what  does  the 
plaintiff  base  her  claim?  It  is  based  upon  the  conversation 
which  she  says  she  had  with  the  tenant  in  August,  and  it  jb 
contended  that  in  tliat  conversation  thei'e  was  a  statement  or 
agreement  to  take  the  place  for  the  three  following  years.]  [8] 
I  have  ah*eady  said  to  you  Uiat  up  until  tlie  end  of  tlie  three 
jrears  the  riglit  of  the  tenant  to  occupy  it  for  the  following  three 
years  was  unquestioned,  and  it  could  not  be  questioned  by  any 
one,  and  he  was  not  requii*ed  to  say  anytliing  about  his  desire 
or  intention  to  occupy  the  pi-emises  after  that. 

[Now,  what  was  the  language  exactly,  upon  which  the  plain- 
tiff contends  that  tliis  agi*eement  was  entei*ed  into?  She  said, 
in  August:  "Are  you  going  toi-emain?"  And  he  said:  "I 
am  going  to  remain  after  my  term."  Now,  that  is  the  whole  of 
it.  If  I  have  not  stated  the  evidence  fully,  counsel  will  correct 
me ;  but  that  is  almost  a  litenil  statement  of  the  conversation 
upon  which  this  conti-act  was  based :  "  Are  you  going  to  remain 


Digitized  by  VjOOQ  IC 


CAIRNS  et  al.,  Appellants,  v.  LL£W£LLYN.  605 

1896.]  Charge  of  Court. 

after  the  term?**  And  he  said:  "I  am,  I  intend  to  remain." 
Now,  gentlemen  of  the  jury,  what  does  that  indicate?  It  sim- 
ply indicates  his  intention  to  remain.  But  does  it  indicate  a 
settled  purpose  on  his  part,  confirmed  by  an  agreement  which 
binds  both  parties  ?  Because  you  will  recollect  that  it  required 
an  agreement  which  was  binding  upon  both  the  tenant  and  the 
landlord  to  extend  that  lease  for  three  years.]  [9]  And  it  is 
for  you  to  say  what  the  purpose  and  intent  of  any  conversation 
is.  Assuming  that  she  could  recollect  it  distinctly,  are  you 
prepared  to  say  that  that  was  a  formal  and  regular  agreement 
on  his  part,  which  bound  both  him  and  her?  It  is  not  a  thing 
that  any  tenant  may  say  a  hundred  times  :  ^'  I  intend  to  remain.'' 
Certainly,  no  one  would  dream  of  asking  him  to  be  responsible 
for  the  occupancy  of  the  place  for  three  years,  by  saying :  "  I 
intend  to  remain."  An  intention  is  not  an  agreement.  It  was 
his  right  not  only  to  have  an  intention  to  remain,  but  he  had  a 
right  to  express  it,  and  state  it  to  any  one  who  chose  to  ask 
him  or  interfere  with  his  business,  and  the  landlord  derives  no 
more  right  from  a  mere  intent  of  that  kind,  than  would  a  stranger 
who  came  to  him  and  asked  him  if  he  intended  to  continue  the 
business  after  the  expiration  of  the  three  years. 

In  order  to  ascertain  whether  a  contract,  binding  upon  both 
parties,  exists,  you  must  consider  the  circumstances  under  which 
it  arises.  In  this  case,  the  tenant  has  denied  that  any  such  con- 
versation ever  occurred,  and  the  landlady  has  sworn  to  just  what 
I  have  said. 

Now,  you  will  consider  what  this  was.  It  was  an  agreement 
if  the  plaintiff  has  a  right  that  the  tenant  would  be  bound  for 
$1,080,  whether  he  could  use  the  premises  or  not.  In  other 
words,  it  was  precisely  the  same  agreement  which  existed  when 
he  first  entered  upon  the  premises.  Now,  when  these  parties 
arranged  about  that  they  had  a  very  formal  and  strict  writing 
drawn  up,  in  which  each  expressed  their  intention  and  purpose, 
which  contained,  as  I  have  already  said,  a  restriction  that  the 
tenant,  no  matter  how  profitable  it  might  be  to  him,  had  no  right 
to  rent  the  whole  or  any  portion  of  the  premises  to  another,  and 
when  the  parties  entered  into  that  arrangement,  they  certainly 
believed  it  to  be  an  important  matter.  Now,  it  is  contended 
that  all  that  responsibility,  risk,  and  every  tiling  else  was  assumed 
in  a  momentary  conversation :  ^*Do  you  intend  to  remain  after 
the  term?"    .And  the  simple  answer:  "I  intend  to  remain." 
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Of  course,  it  is  for  you  to  say  whether,  where  the  parties  were 
BO  particular  in  the  first  instance  in  dealing  with  each  other, 
when  it  came  to  a  renewal  of  the  responsibility,  and  it  was  pre- 
cisely the  same  obligation,  whether  they  would  not  use  the  same 
formal  writing  or  something  which  would  indicate  a  contract 
that  was  binding  upon  both  of  the  parties,  and  one  which  could 
not  be  subject  to  misapprehension  as  a  loose  conversation  could 
be.  Why  all  that  was  necessary  to  make  it  binding  upon  both 
of  the  parties  would  be  to  write  upon  the  back  of  the  lease : 
"  This  lease  is  renewed."  They  were  intelligent  and  both  knew 
what  they  were  doing,  it  was  not  even  necessary  to  go  to  a  law- 
yer, to  have  the  contract  or  renewal  drawn  by  him.  All  that 
would  have  been  required  would  be  to  indorse  upon  the  lease : 
"  I  agree  to  take  within  premises  for  three  years  more,"  or  some- 
thing of  that  kind.  It  is  for  you  to  say  whether  parties  who 
dealt  so  strictly  with  each  other  in  the  lease,  when  they  came 
to  renew  that  lease,  would  not  take  more  pains,  at  least  take 
that  care  which  was  necessary  to  make  it  a  binding  contract. 
Because,  after  all,  there  is  no  use  of  a  writing  except  that  it  canr 
not  be  contradicted,  it  remains  one  and  the  same  forever.  An 
oral  contract  or  a  conversation  between  parties  may  be  varied 
simply  as  their  interests  call  for  variations  of  that  conversation. 

Gentlemen  of  the  jury,  perhaps  I  have  said  too  much  to  you 
upon  the  subject,  because  it  has  already  been  fully  discussed  by 
counsel ;  and  [all  that  I  have  to  say  in  conclusion  is  that,  unless 
you  are  satisfied  from  the  evidence  that  the  conversation  related 
here  became  and  was  a  contract  between  the  parties,  and  that 
it  was  intended  at  the  time  to  be  such,  and  that  at  tliat  time 
they  were  to  renew  the  lease  for  three  years,  your  verdict  must 
be  for  the  defendant.]  [10] 

Verdict  for  defendants.    Plaintiff  appealed. 

Errors  assigned  were,  (1-10)  in  portions  of  the  charge,  re- 
citing same ;  (11-15)  answers  to  plaintiffs'  points,  reciting  same. 

A.  E.  Stochwell^  for  appellants. 

William  W.  SmitherSy  for  appellees. 

Opinion  by  Wickham,  J.,  November  9, 1896 : 

The  appellants,  by  an  agreement  in  writing,  dated  Novem- 
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ber  4, 1886,  let,  to  the  appellees,  for  the  term  of  three  years 
from  that  date,  certain  premises  in  Philadelphia,  to  be  used  as 
a  brewery. 

The  dispute  between  the  parties  concerns  the  meaning  and 
effect  of  the  following  covenant  in  the  lease,  viz :"  It  is  hereby 
further  agreed,  that  the  said  lessees  shall  have  the  privilege 
and  option  of  renting  the  said  premises  for  a  further  term  of 
three  years  from  the  expiration  of  this  lease."  It  is  not  imma- 
terial to  observe  here  that  the  lessees  covenanted  to  "yield  up 
and  surrender  possession  of  the  premises  "  at  the  expiration  of 
the  term. 

It  is  suggested  in  behalf  of  the  appellees,  that  the  covenant 
first  above  quoted  is  void  for  indefiniteness.  If  it  stood  alone 
this  would  be  true,  but  taken  in  connection  witii  the  context 
and  the  situation,  circumstances  and  evident  intention  of  the 
parties,  it  must  be  i*egarded  as  a  covenant  to  renew,  that  is,  to 
give  another  lease  containing  the  same  terms  and  stipulations 
as  the  original  lease,  except  the  renewal  agreement.  It  matters 
not  what  language  is  used,  so  that  the  intention  is  reasonably 
apparent.  The  word  renew  or  renewal  is  not  essential  if  other 
words  conveying  the  same  idea  are  employed.  **  Re-rent," 
**ient  again,"  "privilege  of  another  term,"  "refusal  of  the 
premises"  and  like  expressions,  without  more,  are  sufficient, 
provided  that  the  length  of  the  new  term  is  specified. 

"  A  covenant  that  the  lessee  shall  have  the  refusal  of  the 
premises  at  the  expiration  of  the  lease,  for  a  specified  term,  is 
a  covenant  to  renew  the  lease  at  the  same  rent  for  that  term. 
It  is  violated  by  a  refusal  of  the  lessor  to  renew  the  lease  at 
the  same  rent  for  that  term : "  Taylor  Land,  and  Ten.,  sec.  332; 
2  Wood.  Land,  and  Ten.  (2d  ed.)  sec.  413 ;  Tracy  v.  Albany 
Exchange,  7  N.  Y.  472;  Cunning^m  v.  Pattee,  99  Mass.  248 ; 
Creighton  v.  McKee,  7  Phila.  824. 

The  next  question,  presenting  itself  for  consideration  is,  What 
would  be  the  effect  of  a  holding  over  by  the  tenants,  after  the 
expiration  of  the  first  three  years  ?  It  is  conceded  that  under 
the  Pennsylvania  decisions  the  first  term  ended  on  the  last 
moment  of  November  3, 1889 :  Marys  v.  Anderson,  24  Pa.  272 
Nesbit  V.  Godfrey  et  al.,  166  Pa.  261.  We  are  of  the  opinion 
that  any  holding  over,  even  for  a  very  short  time,  would  give 
the  landlords  the  right  to  elect  to  hold  the  appellees  liable  as 
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tenants  for  another  term  of  three  years,  regardless  of  the  in- 
tentions of  the  latter:  Harding  v.  Seeley,  148  Pa.  20  ;  Wood, 
Land,  and  Ten.  (2d  ed.)  sec.  13 ;  Kramer  v.  Cook,  7  Gray,  550; 
Montgomery  v.  Commissioners,  76  Ind.  362 ;  s.  c,  40  Am.  Rep. 
250 ;  Kimball  v.  Lodge,  131  Mass.  59 ;  Clarke  v.  Merrill,  51 
N.  H.  415 ;  Conway  v.  Starkweather,  1  Denio,  118 ;  Holley  v. 
Young,  66  Me.  520;  Long  v.  Stafford,  103  N.  Y.  274 ;  Delash- 
man  v.  Berry,  20  Mich.  292.  In  the  last  cited  case  the  court 
say,  **  Upon  principle  it  would  certainly  seem,  that  the  actual 
continuance  of  such  occupation  was  the  best  and  most  conclu- 
sive evidence  of  the  intention  to  continue.  And  as  it  whs  at 
his  option  to  have  the  term  expire  at  one  year,  or  three  years, 
and  he  had  covenanted  to  deliver  up  possession  at  the  end  of 
the  term,  but  one  inference  could  legally  and  properly  be  drawn 
from  such  continuance  after  the  year,  to  wit :  that  he  intended 
to  continue  rightfully,  according  to  the  terms  of  his  lease, 
rather  than  wrongfully  in  defiance  of  its  provisions.''  In  Hard- 
ing V.  Seeley,  supra,  it  is  said,  "  That  a  holding  over  by  a  ten- 
ant who  has  an  option  for  an  additional  term  is  notice  to  his 
landlord  of  his  election  to  exercise  his  privilege,  is  generally 
held  in  this  country." 

A  tenant  under  a  lease  like  the  one  we  are  considering  should 
be  ready  and  willing  to  redeliver  possession  immediately  on  tlie 
expiration  of  the  first  period  therein  mentioned,  unless  he 
chooses  to  take  the  risk  of  liability  for  another  term.  Even  if 
he  give  notice  that  he  intends  to  go  out  at  the  end  of  his  term 
and  then  does  not  promptly  go,  he  must  pay  rent  for  another 
term:  Graham  v.  Dempsey,  169  Pa.  460.  As  Mr.  Justice 
MrrcHELL  remarks,  in  tlie  case  just  cited,  ^^That  actions  speak 
louder  than  words  is  sound  law,  as  well  as  proverbial  wisdom." 

In  the  present  case,  if  the  tenants,  either  by  writing  or  parol, 
agreed,  at  any  time  during  the  first  term  to  accept  a  second, 
under  the  option  given  tliem,  they  would  be  bound.  The 
acceptance  being  the  exercise  of  a  right  conferred  by  the  written 
lease,  is  not  within  the  Statute  of  Frauds:  McClelland  v.  Rush, 
150  Pa.  57.  So  also,  if  the  tenants  after  the  8d  day  of  Novem 
ber,  1889,  kept  property  on  the  premises  under  such  circum- 
stances or,  to  such  an  extent  as  induced  and  justified  a  reason- 
able belief  that  they  intended  to  remain,  or  thus  prevented  the 
landlords  from  regaining  practically  full  possession,  sudi  con 
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duct  would  be  a  holding  over  in  the  eye  of  the  law.  In  brief 
anything  done  by  the  tenants  which  had  the  effect  of  keeping 
the  landlords  out  of  possession  would  be  deemed  as  an  exercise 
of  the  option  given  the  former  by  the  lease,  rather  than  a  viola- 
tion of  their  covenant  to  yield  up  possession  at  the  end  of  the 
term. 

Whether  or  not  there  was  a  parol  acceptance,  in  this  case,  of 
the  second  term,  or  a  holding  over,  as  alleged  by  the  appel- 
lants, were  matters  for  the  consideration  of  the  jury.  The 
merely  leaving  some  rubbish  on  the  premises,  which  the  appel- 
lees allege  is  all  that  remained,  and  which  they  aver  was  re- 
moved afterwards  at  the  appellant's  request,  or  indeed  the  leav- 
ing of  something  more  valuable,  would  not  necessarily  prove, 
that  the  appellees  were  still  retaining  possession  of  the  premises 
and  keeping  the  appellants  out.  The  question  after  all  is.  Were 
the  appellants  in  any  manner  excluded?  If  they  were  not,  and 
the  appellees  had  not  previously  agreed  to  stay  for  the  second 
period  of  three  years  there  can  be  no  recovery. 

It  was  not  incumbent  on  the  appellees  to  notify  the  appel- 
lants that  they  would  not  accept  the  second  term,  nor  were  they 
bound  to  seek  the  appellants  to  surrender  the  property  or  turn 
over  the  keys  of  the  building.  The  rule  contended  for  by  the 
appellants  would  often  require  tenants  to  seek  their  landlords 
in  foreign  countries. 

It  is  to  be  regretted  that  the  charge  of  the  learned  trial  judg6 
and  his  answer  to  one  of  the  appellant^s  points  are  not  free  from 
error.  For  reasons  above  set  forth,  or  suggested,  the  appellant's 
third  point  should  have  been  aflBrmed.  No  one  of  the  other 
four  points  could  have  been  affirmed  in  its  entirety  and  each 
was  therefore  properly  refused.  This  disposes  of  the  last  five 
of  the  fifteen  assignments  of  error. 

In  the  language  quoted  from  the  charge,  in  the  first  and 
fourth  assignments,  the  court  below  assumes  that  the  keys  were 
tendered  to  Mrs.  Cairns.  The  appellants  themselves  conceded, 
at  the  trial,  that  this  was  not  done.  Again,  in  the  last  sentence 
of  the  excerpt  quoted  in  the  first  assignment,  the  learned  trial 
judge  told  the  jury  that  if  the  appellants  remained  in  posses- 
sion after  the  first  three  years  they  were  there  as  trespassers 
and  not  under  any  right  given  them  by  the  lease.  This  instnic- 
tiou  was  erroneous.  A  holding  over  by  the  appellees  no  matter 
Vol.  11—89 
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what  might  be  their  intention  in  so  doing  would,  under  the 
circumstances  shown  by  the  evidence,  be  an  exercise  of  their 
option. 

The  second  and  third  assignments  contain  language  from  the 
charge  which  was  perhaps  calculated  to  lead  the  jury  to  think 
that  if  the  appellees  had  ceased  to  use  the  brewery  for  the  busi- 
ness for  which  it  was  rented  their  liability  might,  for  that  rea- 
son, also  cease.  The  evidence  in  regard  to  this  matter  was 
admissible,  as  having  a  bearing  on  the  question  of  what  prop- 
erty was  on  the  premises  at  the  end  of  the  fiist  term.  The  jury 
should  have  been  told,  however,  that  such  evidence  should  be 
considered  for  this  and  no  other  purpose.  As  we  are  in  doubt 
as  to  whether  the  language  had  a  greater  effect,  the  second  and 
third  assignments  are  not  sustained.  The  fifth  assignment  is 
based  on  language  in  the  charge  which,  read  in  connection  with 
the  context,  is  not  erroneous.  It  is  not  sustained.  The  sixth 
aud  seventh  assignments  are  sustained  for  reasons  suggested 
earlier  in  this  opinion.  If  the  appellees  actually  withheld  pos- 
session, it  mattered  not  what  use  they  put  the  premises  to. 
They  might  choose  to  keep  the  building  locked  up  and  unused 
for  business  purposes  or  as  a  dwelling.  If  they  kept  their  prop- 
erty on  the  premises  in  such  a  way  or  to  such  an  extent  as  to 
deprive  tlie  appellants  of  possession,  they  would,  as  hereinbefore 
explained,  be  liable  for  the'  rent.  The  eighth  assignment  is 
overruled.  The  ninth  and  tenth  assignments  are  sustained. 
The  learned  trial  judge  was  in  error  in  assuming,  as  he  did  in 
the  instructions  quoted  in  the  last  mentioned  assignments,  that 
an  exercise  of  the  option  conferred  by  the  lease  on  the  tenants 
required  a  new  ag^ement.  The  ag^ementso  far  as  the  lessors 
were  concerned  was  set  forth  in  the  writing.  To  make  it  effeo- 
tual  as  to  both  parties,  nothing  more  was  needed  than  the  les- 
sees* acceptance. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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Assigned  Estate  of  D.  H.  Wenger.     Appeal  of  W.  A. 

Susong. 

FraUioet  Superior  d.^Appeals^A  bad  reason  toiU  not  invalidate  a  good 
ruling. 

An  appelltite  tribanal  looks  to  the  merit  of  a  decree  brought  before  it 
for  review,  and  will  not  reverse  merely  because  some  or  all  of  the  reasons 
relied  on  by  the  court  are  not  tenable.  A  bad  reason  does  not  invalidate 
a  good  ruling;  and  if,  for  any  reason  presenteil  by  the  record,  the  decree 
appealed  from  can  be  suppoited  it  should  be  upheld. 

Assignment  for  creditors — Fratid— Standing  of  simple  contract  creditor. 
In  distribution  of  an  assigned  estate  a  simple  contract  creditor,  who  es- 
tablishes liis  claim,  has  standing  to  attack  a  judgment  given  in  fraud  of 
creditors. 

Assignment  for  credilors^Distrihution—Bona  fides—Judgment  to  wife— 
Auditor's  finding— When  conclusive. 

A  judgment  given  by  a  husband  in  failing  circumstances  to  his  wife 
will  not  be  set  aside  as  fraudulent  when  held  to  be  bona  tide  by  the  au- 
ditor, if  the  evidence  as  to  its  being  given  for  a  bona  fide  debt  is  such  that, 
if  the  claim  had  been  tiied  before  a  jurj*  on  its  merits,  it  would  have  been 
en*oneous  for  the  court  to  withdraw  the  facts  from  thtiir  consideration,  the 
evidence  being  sufficient,  if  believed,  to  sustain  a  verdict  in  favor  of  the 
bona  fides  of  the  judgment. 

Argued  March  16, 1896.  Appeal,  No.  8,  March  T.,  1896,  by 
W.  A.  Susong,  from  decree  of  C.  P.  Franklin  Co.,  distributing 
balance  appearing  upon  tlie  first  and  final  account  of  the  as- 
signee for  tfie  benefit  of  creditors  of  D.  H.  Wenger  and  wife. 
Before  Rice,  P.  J.,  Willakd,  Wickham,  Beaveb,  Reedeb, 
Oblady  and  Smith,  J  J.    Aflfirmed. 

Exceptions  to  auditor's  report  distributing  balance  of  assigned 
estate. 

It  appears  from  the  record  that  on  August  28, 1893,  between 
8  and  9  o'clock  in  the  morning,  D.  H.  Wenger  confessed  judg- 
ment on  a  single  bill  in  favor  of  his  wife,  Mary  C.  Wenger,  for 
tlie  sum  of  J5300.  On  the  afternoon  of  the  same  day  Wenger 
and  wife  executed  a  deed  of  assignment  for  the  benefit  of  his 
creditors.  At  the  meeting  before  tlie  auditor,  W.  R.  Gillan, 
appointed  to  distribute  tlie  balance,  W.  A.  Susong,  the  appel- 
lant, appeared  and  proved  his  claim  against  the  assigned  estate, 
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amounting  t.  iTOSJS.  The  wife's  judgment  was  offered  in 
evidence  before  the  auditor,  and  objection  stated  on  the  record 
by  the  appellant  ^^  That  the  said  judgment  was  fraudulently  and 
collusively  confessed  for  the  purpose  of  delaying,  hindering 
and  defrauding  the  creditors  of  D.  H.  Weng^r,  the  assignor/' 
The  question  as  to  the  validity  of  the  judgment  was  submitted, 
by  both  parties,  to  the  auditor  without  either  party  demanding 
an  issue,  and  evidence  was  taken  on  behalf  of  and  against  the 
judgment  to  the  wife.  Such  evidence  tended  to  show  that  the 
wife  had  received  from  sources  other  than  her  husband  at  dif- 
ferent times  moneys  amounting  to  11855.50,  and  had  given  the 
husband  such  moneys  in  various  sums  many  years  before  the 
assignment,  that  he  had  used  them  as  his  own  witliout  any 
agreement  to  pay  interest.  The  auditor  found  that  the  evidence 
produced  before  him  "  does  not  warrant  the  finding  that  the 
judgment  was  fraudulently  and  collusively  confessed  for  the 
purpose  of  delaying,  hindering  and  defrauding  creditors ; "  also 
that  the  judgment  was  given  for  a  bona  fide  debt  due  the  wife 
by  her  husband. 

The  auditor  found  as  conclusions  of  law :  (1)  That  he  had 
jurisdiction  to  inquire  into  the  validity  of  the  judgment; 
(2)  that  the  burden  was  upon  the  plaintiff  in  the  judgment  to 
prove  that  it  was  given  bona  fide ;  (8)  the  wife  having  shown 
that  the  husband  had  received  the  money,  the  burden  of  prov- 
ing that  it  was  a  gift  and  not  a  loan  is  upon  those  who  assert 
it;  (4)  that  the  wife  was  not  entitled  to  interest  on  her  judg^ 
ment  prior  to  26th  of  August,  1898. 

Exceptions  were  filed  before  the  auditor  to  liis  report,  except- 
ing to  his  findings  of  law  and  fact  relative  to  the  wife's  judg^ 
ment. 

The  court,  Stewart,  P.  J.,  dismissed  the  exception,  holding, 
inter  alia,  that  ^^  had  the  auditor's  conclusions  been  adverse  to 
the  judgment  we  would  have  been  obliged  to  withdraw  our 
approval  from  his  report ;  not  that  the  evidence  in  the  case  so 
closely  establishes  the  bona  fides  of  the  transaction  that  an  ad- 
verse finding  could  not  liave  been  sustained,  but  because  such 
an  inquiry  was  not  within  the  duty  and  power  of  the  auditor. 
The  same  reasons  which  prevents  us  from  examining  into  the  ex« 
ceptions,  should  have  precluded  the  investigation  by  the  auditor.** 
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Errors  assigned  were,  (1-11)  in  dismissing  appellant's  excep- 
tions to  the  auditor's  findings  of  fact  and  conclusions  of  law ; 
(12)  in  holding  that  appellant  had  no  standing,  as  a  general 
creditor,  to  impeach  the  judgment  of  Mary  C.  Wenger,  the 
appellee. 

W.K.  Sharpe^  of  Sharps  ^  Sharpe^  for  appellant. — By  virtue 
of  the  deed  all  the  creditors  are  at  once  seated  upon  the  trust : 
Klapp's  Assignees  v.  Shirk,  18  Pa.  689 ;  Golden's  Appeal,  110 
Pa.  681 ;  Marks'  Appeal,  86  Pa.  231.  It  follows,  therefore, 
that  the  appellant  had  a  status  to  assail  this  fraudulent  judg- 
ment :  Fowler  v.  Kingsley,  87  Pa.  449.  The  case  of  Artman 
y.  Giles,  166  Pa.  409,  is  not  in  point,  as  that  had  to  do  with  a 
distribution  under  a  sheriffs  sale  after  an  execution  had  been 
issued  prior  to  the  assignment  for  benefit  of  creditors.  If  the 
appellant  has  a  status  to  contest  the  judgment  there  can  be  no 
possible  doubt  as  to  the  jurisdiction  of  the  auditor :  Meckley's 
Appeal,  102  Pa.  636 ;  Sponsler's  Appeal,  127  Pa.  410. 

Linn  Earhaugh^  for  appellee. — In  Fowler  v.  Kingsley,  87  Pa. 
449,  although  the  claimant  was  without  judgment,  he  had  a 
statutory  lien  which  was  regarded  as  sufficient  to  place  him  in 
position  to  contest  a  fraudulent  judgment;  but  the  later  case  of 
Artman  v.  Giles,  165  Pa.  409,  upon  which  the  opinion  of  the 
court  below  was  based,  was  decided  with  Fowler  v.  Kingsley 
in  full  view. 

Opinion  by  Wickham,  J.,  November  9, 1896 : 
D.  H.  Wenger,  being  in  embarrassed  circumstances,  confessed 
a  judgment  to  his  wife,  Mary  C.  Wenger,  and  at  a  later  hour, 
on  the  same  day,  made  an  assignment  of  all  his  estate  for  the 
benefit  of  his  creditors. 

The  appellant  here,  a  simple  contract  creditor  of  the  assignor, 
attacked  Mrs.  Wenger's  judgment  before  the  auditor  appointed 
to  report  distribution  of  the  assigned  estate,  alleging  that  it 
was  collusively  given  to  hinder,  delay  and  defraud  the  hus- 
band's creditors.  The  learned  auditor  after  considering  the 
evidence  pro  and  con,  found  and  reported  that  the  judgment 
was  given  to  secure  an  honest  debt  due  from  the  husband  to 
the  wife.    His  findings  of  fact  in  regard  to  this  matter  were 


Digitized  by  VjOOQ  IC 


614  SUSONG'S  APPEAL. 

Opinion  of  the  Couit.  [2  Super.  Ct 

assailed  through  numerous  exceptions  filed  in  behalf  of  the 
appellant.  The  learned  judge  of  the  court  below  ignored  and 
dismissed  the  exceptions,  giving  as  his  only  reason  therefor  his 
opinion,  that  the  learned  auditor  had  no  power  to  inquire  into 
the  validity  of  the  judgment  at  the  instance  of  a  creditor  having 
neither  lien  nor  judgment  himself. 

The  dismissal  of  each  exception  is  separately  assigned  for 
error  here,  and  error  is  also  alleged  in  the  view  taken  by  the 
court  below  as  to  the  standing  of  the  appellant  to  impeach  the 
judgment  and  in  the  decree  confirming  the  auditor's  report  In 
view  of  the  nature  of  the  case  and  of  the  specifications  of  error, 
the  evidence  offered  before  the  auditor  should  have  been  printed 
in  the  appellant's  paper-book.  This,  however,  has  not  been 
done.  An  appellate  tribunal  looks  at  the  merits  of  a  decree 
brought  before  it  for  review,  and  will  not  reverse  merely  be- 
cause some  or  all  of  the  reasons  relied  on  by  the  court  below  are 
not  tenable.  A  bad  reason  does  not  invalidate  a  good  ruling: 
Susq.  Mut.  Fire  Ins.  Co.  v.  Gackenbach,  115  Pa.  492.  Some- 
times the  courts  of  first  instance  give  no  reasons  whatever  for 
their  decrees — certainly  a  careless  and  reprehensible  practice, 
but  the  decree  is  not  thereby  necessarily  invalidated.  Again,  it 
may  happen  tliat  where  reasons  are  assigned,  better  ones  may 
be  found  in  the  record.  If  for  any  reason  presented  by  the 
record,  the  decree  appealed  from  can  be  supported,  it  should 
be  upheld. 

Owing  to  the  peculiar  circumstances  of  this  case,  we  have, 
in  considering  the  assignments  of  error,' departed  from  our  usual 
practice  and  examined  the  unprinted  evidence  brought  up  by 
the  record.  This  examination  satisfies  us  that,  conceding  that 
the  learned  judge  of  the  court  below  was  mistaken  in  holding, 
as  a  matter  of  law,  that  the  appellant  could  not  be  heard  to  deny 
the  validity  of  the  judgment,  still,  to  send  the  case  back,  as  re- 
quested, for  consideration  of  the  ignored  exceptions  would  not 
aid  the  appellant  in  the  least.  We  are  of  the  opinion,  that  had 
Mrs.  Wenger's  claim  been  tried  on  its  merits  before  a  jury,  it 
would  have  been  erroneous  for  the  court  to  withdraw  the  facts 
from  their  consideration.  The  evidence,  if  believed,  was  suffi- 
cient to  sustain  a  verdict  in  favor  of  the  bona  fides  of  the  judg- 
ment. It  was  shown  that  Mrs.-  Wenger  received  money  from 
her  grandfather's  estate  and  property  from  sources   outside 
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of  her  husband.  This  money  and  the  proceeds  of  the  sale  of 
the  property,  amounting  to  more  than  the  judgment,  went  into 
her  husband^s  hands.  It  was  for  the  auditor  to  say,  under  all 
the  circumstances,  whether  the  husband  took  the  same  as  loans 
or  gifts.  We  think  that  the  learned  judge  of  the  court  below 
would  not  have  been  warranted  in  reversing  the  learned  au- 
ditor's findings  of  fact.  The  decree  can  therefore  be  sustained 
on  the  ground  that  the  wife's  judgment  was  given  to  secure  a 
valid  debt. 

But,  we  are  unable  to  assent  to  the  view  that  the  appellant 
had  no  status  to  contest  the  judgment.  In  Fowler  v.  Kingsley, 
87  Pa.  449,  the  right  of  a  simple  contract  creditor  of  a  dece- 
dent's estate  to  attack  a  fraudulent  judgment,  given  by  the  lat- 
ter in  his  lifetime,  was  fully  recognized  because  of  the  creditor's 
statutory  lien.  Mr.  Justice  Paxsok,  answering  the  objection 
that  the  plaintiff  in  the  bill  had  no  judgment,  very  aptly  says, 
**  We  think,  therefore,  that  tlie  mere  fact  that  the  complainants 
had  not  recovered  judgment  against  Mr.  Winton  was  not  of  it- 
self sufBcient  to  oust  the  equity  jurisdiction  of  the  court.  .  .  . 
It  was  urged  by  the  appellee  that  they  should  have  brought 
suit  at  law  against  the  administrator,  if  there  be  one,  and  if  not, 
they  should  have  raised  up  an  administrator  for  that  purpose. 
That  proceeding  would  have  been  a  vain  thing  and  lex  neminem 
coffit  ad  vana  seu  inutiliay 

Since  that  decision,  we  are  informed  that  the  practice  pre- 
vails very  generally  throughout  the  state  to  permit  fraudulent 
judgments  to  be  attacked  directly  in  the  orphans'  court,  by  any 
creditor  likely  to  be  injured. 

In  the  present  case  the  rights  of  the  general  creditor  are,  if 
anything,  stronger  than  in  the  one  just  cited.  He  has  more 
than  a  lien  on  the  assigned  estate,  being  the  equitable  owner 
thereof.  The  property  is  held  in  trust  for  him  and  the  other 
creditors :  Mark's  Appeal,  85  Pa.  231 :  Golden's  Appeal,  110 
Pa.  581.  To  compel  him  to  obtain  a  judgment  would,  as  was 
said  in  Fowler  v.  Kingsley,  supra,  be  a  "  vain  thing."  There  is 
no  necessity  for  circuity  of  action.  Every  disputed  question 
can  be  easily,  cheaply  and  speedily  decided  through  the  audit. 
Issues  may  be  granted,  if  necessary,  and  the  validity  of  th^ 
creditor's  claim,  if  disp'  ted,  may  be  first  determined.  To  force 
a  simple  contract  creditor,  whose  debt  may  be,  as  in  the  case 
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before  us,  concededly  just,  to  obtain  a  judgment  before  he  can 
be  heard  to  assail  Uie  fraud  perpetrated  upon  him,  and  then 
remit  him  to  a  common  law  action  against  the  peisons  who 
have,  through  the  forms  of  law,  carried  from  under  the  very 
nose  of  the  court  the  money  to  which  he  was  justly  entitled^ 
would  too  often  be  a  practical  denial  of  justice.  A  dishonest 
debtor  might  safely  collude  with  an  equally  dishonest  and  more 
unprincipled  and  irresponsible  friend,  confess  judgment  to  the 
latter  for  an  amount  greater  than  the  value  of  the  debtor's 
estate,  and  immediately  thereafter  make  an  assig^nment  and  use 
the  court  to  aid  in  consummating  the  knavish  scheme.  To 
sanction  this  would  seem  almost  like  holding  that  one  who  sees 
his  goods  being  taken  by  a  thief  should  stand  idly  by,  because 
the  offender,  in  case  of  conviction,  would  be  ordered  to  make 
restitution.  Ordinarily,  it  would  be  impossible  to  prove  the 
assignment  itself  fraudulent,  hence  it  could  not  be  set  aside. 
The  plain  and  common  sense  way  of  dealing  with  the  de- 
frauders  is  to  prevent  them  from  taking  their  plunder  out  of 
court,  and  this,  we  conceive,  can  be  done  without  violating  law 
or  precedent.  The  practice  as  to  the  distribution  of  the  pro- 
ceeds of  a  sheriffs  sale  is  governed  by  the  act  of  16  June,  1836, 
section  98,  P.  L.  778,  which  directs  the  payment  to  the  debtor 
of  the  surplus  fund  after  satisfying  lien  creditors;  therefore 
decisions  based  on  that  act  give  us  no  light  here.  The  case  of 
Artman  v.  Giles,  155  Pa.  409,  relied  on  by  the  appellee  is,  when 
examined  closely,  not  in  conflict  with  the  view  herein  expressed. 
So  far  as  that  case  touches  the  matter  now  under  consideration, 
it  decides  nothing  more  than  that  a  court  of  equity  will  not,  at 
the  suit  of  a  simple  contract  creditor,  interfere  by  injunction  to 
prevent  the  collection  of  a  judgment  given  to  defraud  the  judg- 
ment debtor^s  creditors.  It  is  merely  another  application  of  the 
familiar  rule,  that  equity  will  not  enjoin  where  the  plaintiff  has 
not  first  established  his  right  by  an  action  at  law.  What  remedy 
the  injured  party  might  be  entitled  to  in  the  court  having  juris- 
diction of  the  assignment  and  controlling  the  distribution  of 
the  assigned  estate,  was  not  decided.  From  expressions  in  the 
opinion,  however,  it  is  evident  that  the  tribunal  last  mentioned 
was  deemed  to  have  powers  and  authority  in  the  premises  not 
possessed  by  a  court  of  equity  proper.  It  may  be  observed 
too,  that  the  status  of  a  general  creditor,  as  an  equitable  owner 
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of  the  assigned  estate,  and  therefore  occupying  a  like  if  not  a 
better  position  than  similar  creditors  of  a  decedent  having  only 
a  lien,  was  not  considered  in  Artman  v.  Giles. 

The  courts  should  be  liberal  in  encouraging  means  to  defeat 
the  protean  forms  of  fraud,  which  in  modem  times  have  largely 
supplanted  the  ancient  methods  of  force.  As  far  as  possible, 
every  easily  handled  legal  weapon  should  be  made  available  to 
the  honest  man  who  seeks  to  protect  himself  against  rogues. 
We  do  not  mean  to  say,  however,  that  well  established  rules 
of  law  should  be  transgressed  or  unduly  strained  to  accom- 
plish this  result.  Was  any  real  principle  abrogated  by  the 
decision  in  Fowler  v.  Kingsley  ?  Certainly  not.  The  only  good 
reason  for  refusing  a  simple  contract  creditor  the  right  to  assail 
a  judgment  given  to  defraud  him  was  properly  held  not  to  exist 
in  that  case  and  the  maxim,  ^^cessante  rations  legis^  cessat  et 
ipsa  lex  "  at  once  became  applicable.  So  in  the  case  of  an  as- 
signment for  the  benefit  of  creditors  a  fortiori  a  judgment  given 
to  defraud  creditors  should,  in  proceedings  to  distribute  the 
assigned  estate  among  those  entitled  thereto,  be  held  subject  to 
investigation  at  the  instance  of  any  creditor  intended  to  be 
defrauded.  The  investigation  takes  place  through  the  aid  of 
machinery  provided  for  the  purplose,  under  the  eye  of  the  court 
controlling  the  distribution.  A  pretended  creditor  can  give 
little  trouble  to  a  real  one,  as  he  may  be  called  on  to  establish 
his  claim  before  he  is  allowed  to  interfere  with  the  claim  of  any 
one  else.  No  honest  claimant  to  the  fund  is  likely  to  suffer. 
Inducements  to  cheat  are  greatly  lessened  and  attempted  fraud 
may  often  be  prevented.  Prevention  is  alwajrs  better  than 
redress.  It  may  be  added  that  in  the  case  in  hand  the  very 
decree  which  established  the  justice  of  the  appellants  claim, 
and  his  right  to  share  in  the  assigned  estate,  also  denied  his 
right  to  assail  a  judgment  given,  if  his  theory  were  correct,  to 
defraud  him. 

For  the  reasons  above  set  out,  we  are  forced  to  conclude  that 
the  learned  auditor  had  jurisdiction  to  inquire  into  the  validity 
of  the  judgment 

The  decree  is  affirmed  and  the  appeal  dismissed,  with  costs 
to  be  paid  by  the  appellant. 
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Appeal  of  F.  H.  Powell,  Administrator  of  James  H. 
Davis,  deceased. 

Partnership — Equity  of  partners  and  creditors. 

The  equity  of  creditors  must  be  worked  out  through  the  medium  of  that 
of  the  partners. 

Partnership— Effect  of  death  or  tramftr. 

In  the  absence  of  an  agreement  a  legal  dissolution  is  effected  by  death 
of  a  partner  or  the  transfer  of  a  partnei*ship  interest. 

Partnership— Transfer  of  shares  — Liability  for  prt-exieUng  debts. 

The  transfer  of  a  partner^s  interest  or  shares  in  an  unincorporated  bank- 
ing association  and  a  continuance  of  the  business  without  any  separation 
of  past  from  future  liabilities,  or  discrimination  between  past  and  future 
profits  will  not  make  the  new  concern  liable  for  pre-existing  indebtedness 
of  the  bank.  The  creditors  of  the  former  firm  or  firms  which  may  have 
constituted  the  banking  association  have  no  claim  attaching  to  the  partner- 
ship effects  which  have  passed  to  the  succeeding  partnership ;  the  latter 
firm  may  sell  unhampered  by  any  lien  or  trust  in  favor  of  the  creditors  of 
the  former  firm  or  assign  for  the  benefit  of  creditors,  and  in  that  case  the 
only  persons  entitled  to  paiticipate  in  the  distribution  are  the  craditors  of 
the  firm  to  which  the  property  belonged  at  the  time  of  the  assignment. 

Partnership — Transfer  of  shares  of  unincorporated  bank. 

The  facts  that  the  interests  of  parties  are  represented  by  shares  of  stock 
which  are  transferable  like  shares  of  a  corporation,  and  after  such  trans- 
fer the  business  is  conducted  as  before,  without  separation  or  distinction 
made  between  past  and  future  liabilities,  does  not  change  these  rules. 
The  stockholders  in  such  a  bank  have  the  rights  and  responsibilities  of,  and 
in  their  relation  to  the  public  and  to  each  other  are,  general  partners. 

The  mere  continuance  in  business  and  voluntary  payment  of  certain 
obligations  conti*acted  by  the  old  firm  would  not,  of  itself,  bind  them  for 
all  such  claims. 

Partnership  —  Continuing  business — Assignment  for  creditors — What 
ereditors  participate. 

The  articles  of  an  unincorporated  banking  association  provided  for  rep- 
resentation of  the  partner^s  interests,  by  shares  of  stock  and  for  continua* 
tion  of  business  without  liquidation  on  transfer  of  a  partner^s  shares  under 
prescribed  conditions,  etc.,  but  did  not  contain  any  agreement  which  bound 
the  new  firm,  created  whenever  a  change  of  membership  occurred,  to  pay 
past  debts  and  to  indemnify  the  retiring  member  against  tliem.  Beld, 
that  upon  an  assignment  for  creditors,  tlie  creditors  entitled  to  share  in 
the  distribution  were  those  who  had  at  the  time  the  assignment  was  made 
a  clear  legal  title  as  creditors  of  the  firm,  which  was  the  then  owner  of  the 
assigned  estate,  and  that  creditors  of  prior  firms  were  relegated  against 
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the  individual  partners  composing  the  firm  at  the  time  their  liability  was 
created,  which  was  fixed  by  the  last  transfer  of  all  the  shares  of  any  one 
partner  whether  to  a  new  partner  or  to  another  member  of  the  firm. 
Christy  v.  SiU,  131  Pa.  492,  followed. 

Argued  May  21,  1896.  Appeal,  No.  23,  April  T.,  1897,  by 
F.  H.  Powell,  Administrator  of  James  H.  Davis,  deceased,  from 
the  definitive  decree  of  C.  P.  Crawford  Co.,  Feb.  T.,  1894, 
No.  156,  distributing  money  in  the  hands  of  J.  W.  Smith,  as- 
signee for  benefit  of  creditors  of  the  Meadville  Savings  Bank. 
Before  Rice,  P.  J.,  Willabd,  Wickham,  Beavee,  Rbbdkb 
and  Oblady,  JJ.    Decree  reversed. 

Exceptions  to  report  of  Wesley  B.  Best  and  Frank  J.  Thomas, 
auditors,  to  make  distribution  of  the  balance  in  the  hands  of  the 
assignee  as  shown  by  partial  account. 

The  auditors'  report  was,  inter  alia,  as  follows : 

« 

FINDING  OF  FACTS. 

1.  The  Meadville  Savings  Bank  was  a  copartneiship  organized 
in  March,  A.  D.  1867,  and  was  composed  of  a  great  number  of 
persons  holding  shares  of  the  capital  stock  thereof. 

2.  That  said  copartneiship  was  organized  under  articles  of 
association  containing  inter  alia  the  following  clauses  and  para- 
graphs: 

^^  The  stock  and  interest  of  and  in  said  association  shall  be 
held  as  and  in  the  nature  of  personal  and  partnership  property 
only,  and  shall  alwajrs  be  liable  and  deemed  to  be  hypothecated 
for  any  indebtedness  or  liability  of  the  holder  thereof  to  said 
association,  whether  presently  due  or  otherwise ;  and  the  said 
stock  shall  not  be  assigned  or  transferred  without  the  consent 
of  the  board  of  directors ;  and  all  the  property  of  and  belonging 
to  said  association,  as  well  lands  and  tenements  as  chattels, 
rights  and  credits,  shall  be  held  by  and  in  trust  for  the  said 
association  as  partnership  or  associate  property  and  assets,  and 
for  partnership  or  associate  purposes.  The  stock,  shares,  and 
interest  in  said  association  shall  be  assignable  and  transferable 
only  on  the  books  thereof,  and  with  the  assent  of  the  board  of 
directors  in  the  presence  of  the  President  and  the  Cashier,  and 
upon  such  transfer  the  assignee  or  assignees  of  such  share  or 
shares  shall  thereby,  aF  to  such  share  or  shares,  succeed  and 
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become  subject  to  all  the  rights  and  obligations  of  an  origma) 
party  thereto. 

^^  This  association  shall  continue  until  it  shall  be  declared  to 
be  dissolved  by  the  votes  of  the  holders  of  a  majority  of  the 
shares  of  the  stock  entitled  to  representation  at  a  stockholders' 
meeting  called  for  that  purpose,  and  no  general  assignment  of 
the  assets  of  said  association  shall  be  made  except  in  pursuance 
of  a  like  vote,  nor  shall  the  death  of  a  stockholder  be,  nor  operate 
as  a  dissolution  of  said  association,  but  the  shares  of  such  dece- 
dent shall  thereupon  vest  in  his  executors  or  administrators  or 
devisees  of  said  stock  who  shall  succeed  with  like  effect  as  pro- 
vided in  the  case  of  a  transfer  upon  the  books  of  the  association, 
except  in  the  case  of  a  minor  devisee  the  stock  shall  stand  in 
the  name  of  the  guardian  of  such  minor.  The  holders  of  the 
stock  of  this  association,  either  by  original  subscription,  transfer 
or  otherwise,  shall  by  virtue  of  such  subscription,  or  acceptance 
of  such  transfer,  be  subject  to  and  thereby  take  upo«  themselves 
the  several  and  respective  duties  and  obligations  devolved  and 
incumbent  upon  them  as  stockholders  or  directors,  as  the  case 
may  be." 

8.  The  said  articles  of  association  originally  provided  for  a 
capital  stock  of  fifty  thousand  (9$50,000)  dollars,  divided  into 
five  hundred  (500)  shares  of  the  value  of  one  hundred  ($100) 
dollars  each,  but  by  an  amendment  thereto  the  18th  day  of  Jan- 
uary, 1867,  the  capital  stock  was  changed  to  thirty  thousand 
($80,000)  dollars  and  three  hundred  (800)  shares  of  one  hun- 
dred ($100)  dollars  each. 

4.  That  under  said  articles  of  association  the  copartnership 
entered  into  a  general  banking  business  in  the  city  of  Meadville, 
and  such  business  was  continued  without  interruption  until  the 
18th  day  of  January,  1894,  at  which  time  the  said  bank  closed 
its  doors,  and  ceased  to  do  business. 

5.  That  there  were  numerous  transfers  of  shares  of  stock  of 
the  association,  made  from  time  to  time,  in  the  manner  provided 
for  in  the  articles  of  association. 

6.  That  the  last  new  member  to  enter  said  copartnership  was 
one  Otto  A.  Stolz,  to  whom,  on  January  8, 1892, 6.  W.  Houser 
transferred,  on  the  books  of  the  copartnership,  five  (5)  shares 
of  stock  of  the  nominal  value  of  five  hundred  ($500)  dollars. 

7.  That  subsequent  to  that  time,  on  August  2, 1893,  H.  0. 
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Beman,  who  bad  been  a  stockholder  from  January  2, 1877,  tarans- 
f  erred  ten  (10)  shares  of  stock,  that  being  the  whole  amount  of 
his  stock,  in  the  manner  provided  for  in  the  articles  of  the  as- 
sociation, to  Cyrus  Kitchen,  who  was  an  original  stockholder, 
this  being  the  last  transfer  of  stock  made. 

8.  That  about  the  time  of  this  last  transfer,  H.  C.  Beman 
published  notice  of  said  transfer  in  the  Meadyille  Daily  Repub- 
lican, a  newiq)aper  published  in  the  city  of  Meadville,  Pa.,  for 
several  days  prior  and  subsequent  to  August  22, 1898. 

9.  That  there  was  no  change  in  the  method  of  doing  business, 
nor  of  keeping  the  accounts  of  said  copartnership,  by  reason  of 
such  changes  in  the  partnership,  as  was  effected  by  the  transfer 
of  stock  and  the  change  of  stockholders. 

10.  That  on  January  23, 1894,  the  said  Meadville  Savings 
Bank  made  an  assignment  to  James  W.  Smith,  Esq.,  for  the 
benefit  of  its  creditors,  in  the  manner  provided  for  in  its  articles 
of  association. 

11.  That  in  said  deed  of  assignment  the  party  of  the  first  part 
is  ^^  Cyrus  Kitchen,  for  the  co-partnership,  known  as  the  Mead- 
ville Savings  Bank,  doing  a  banking  business  in  the  City  of 
Meadville,  Pa.,  under  the  firm  name  of  the  Meadville  Savings 
Bank." 

12.  That  the  said  deed  recites  that,  *^at  a  meeting  of  the 
stockholders  of  the  Meadville  Savings  Bank,  held  on  the  call  of 
the  President  and  Cashier,  at  the  rooms  of  said  bank,  January  28, 
1894,  the  votes  of  the  holders  of  a  majority  of  the  shares  of  the 
stock  of  said  association  entitled  to  representation  being  present 
and  being  voted  by  the  holders  thereof,  the  following  resolution 
was  offered  and  unanimously  passed,  to  wit: 

^^  Whereas,  The  association  of  co-partnership  known  as  the 
Meadville  Savings  Bank,  on  account  of  losses  and  misfortune, 
being  unable  to  continue  its  business,  and  on  the  18th  day 
of  January,  1894,  having  been  compelled  to  close  its  doors , 
therefore, 

"  Resolved,  That  the  said  co-partnership  or  firm  go  into  liqui- 
dation, and  the  better  to  effectuate  that  purpose,  that  the  Pres- 
ident of  said  association,  Cyrus  Kitchen,  be  aathorized  and 
instructed  to  make  a  general  assignment  of  all  and  every  of  the 
assets  of  said  association  or  co-partnership  for  the  benefit  of  its 
creditors ;  '*  and  f  ur Uier,  that  out  of  the  proceeds  of  the  assigned 
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property,  the  said  J.  W.  Smith,  assignee,  **  shall  and  do  pay  the 
creditors  of  the  said  co-partnership  their  respective  just  demands 
in  full,  if  there  be  sufficient  assets  to  satisfy  all  the  just  demands 
of  the  creditors  in  full." 

18.  That  at  the  time  the  said  bank  closed  its  doors,  some  of 
the  persons,  who  were  at  that  time  stockholders,  were  creditors 
of  the  bank  by  virtue  of  holding  credit  balances  or  certificates 
of  deposit  on  said  bank. 

The  remaining  sections  of  the  auditors'  finding  of  facts,  14 
to  28,  were  devoted  to  a  classification  of  the  claims  presented* 

CONCLUSIONS  OF  LAW. 

The  great  contention  in  this  case  has  been,  not  as  to  the 
validity  of  the  claims  per  se,  but  as  to  what  claims  shall  be 
allowed  to  participate  in  this  distribution. 

On  the  one  hand  it  is  contended  that  all  creditors  of  the 
Meadville  Savings  Bank,  without  regard  to  the  time  when  their 
claims  originated,  should  participate ;  while  on  the  other  hand 
it  is  claimed  that  dissolution  occurred  from  time  to  time,  owing 
to  transfers  of  stock  and  changes  in  the  membership,  and  that 
each  transfer  was  followed  by  a  new  firm  or  partnership,  and 
moreover  that  the  assignment  was  made  by  the  firm  doing  busi- 
ness after  the  last  transfer  or  dissolution  and  for  the  benefit  of 
its  creditors,  and  that  no  creditors  excepting  those  of  this  last 
firm  or  partnership  should  participate  in  this  distribution. 

As  to  such  contentions,  and  as  to  the  other  matters  involved 
in  this  case,  the  auditors  are  of  the  opinion,  that  while  the 
partnership  may  provide  for  a  continuance  of  the  business  upon 
a  transfer  of  partnersliip  interests,  and  that  the  death  of  a  part- 
ner shall  not  operate  as  a  dissolution  of  the  partnership,  yet 
this  can  mean  no  more  than  that  such  an  event  shall  not  involve 
the  winding  up  of  the  partnership  accounts,  nor  the  withdrawal 
of  any  portion  of  the  capital  stock  from  the  business  and  merely 
provides  a  ready  means  whereby  the  surviving  partners,  either 
among  themselves  or  jointly  with  a  newly  introduced  partner, 
may  form  a  new  partnership. 

An  assignee  of  a  partnership  interest  will  thus  become  a  part- 
ner  in  a  new  firm  (in  case  they  continue  the  business),  in  the 
conduct  of  an  old  business ;  or  ]ie  will  continue  in  an  old  busir 
ness  with  his  old  associates  as  fellow  paitners  in  a  new  relation, 
thus  constituting  a  new  firm. 
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A  legal  dissolution  is  effected  by  such  death  or  transfer,  and 
the  acts  of  the  partnership  thereafter  are  the  acts  of  a  new  firm : 
Campbell  v.  Floyd  et  al.,  158  Pa.  84 ;  Robinson  v.  Floyd  et  aL, 
159  Pa.  165;  Wilcox  v.  Derickson's  Ex'rs,  168  Pa.  881. 

The  creditors  of  the  several  partnerships,  which  changed 
with  each  death  of  a  partner  or  the  transfer  of  stock  and  the 
change  of  partnership  relations,  ^^must  establish  their  rights 
through  the  medium  of  such  membership ; "  and  ^^  the  equity 
of  the  creditors  must  be  worked  out  through  the  medium  of 
that  of  the  partners:"  Bonder  v.  Stauffer,  1  P.  &  W.  198; 
Snodgrass'  Appeal,  18  Pa.  471 ;  Baker's  Appeal,  21  Pa-  76 ; 
Siegel  V.  Chidsey,  28  Pa.  279 ;  York  County  Bank's  Appeal, 
82  Pa.  446;  Lefevre's  Appeal,  69  Pa.  122;  Frow,  Jacobs  & 
Co.'s  Estate,  78  Pa.  469 ;  Scull's  Appeal,  115  Pa.  148 ;  Story's 
Equity,  sec.  1258. 

The  joint  effects  belong  to  the  firm  and  not  to  the  partners 
thereof,  and  upon  the  dissolution  of  the  firm  from  any  cause, 
the  partners  have  the  right  to  call  upon  the  effects  to  pay  the 
partnership  debts ;  as  had  the  partners  of  the  Meadville  Sav- 
ings Bank  upon  the  death  of  any  of  its  members,  or  the  trans- 
fer of  any  of  the  stock,  and  the  retirement  of  a  member.  The 
remaining  partners  had  absolute  control  of  the  partnership  as- 
sets, and  could  have  compelled  their  application  to  the  pajrment 
of  the  partnersliip  obligations  or  could  have  embarked  them  in 
a  continuance  of  the  business  with  new  members,  or  with  the 
old  members  in  tlieir  changed  relations,  as  they  did  in  this  case ; 
or  thej  might  have  otherwise  disposed  of  them. 

Taylor  et  al.  v.  Fields,  4  Ves.  Jr.  896 ;  Ex.  parte  Ruffin,  6 
Ves.  Jr.  126 ;  Rex  et  al.  v.  Lomman,  8  Phila.  287 ;  Story  on 
Partnership,  sec.  860 ;  Doner  et  al.  v.  Stauffer  et  al.,  1  P.  &  W. 
198 ;  Claik  v.  Wilson,  19  Pa.  414 ;  Deal  v.  Bogue,  20  Pa.  228 ; 
Baker's  Appeal,  21  Pa.  76 ;  Bullitt  v.  M.  E.  Church,  26  Pa. 
110;  York  County  Bank's  Appeal,  82  Pa.  446;  Clark's  Appeal, 
107  Pa.  486  ;  Cliristy  v.  Sill,  181  Pa.  492. 

It  is  contended  in  this  case  tliat,  by  the  terms  of  the  articles 
of  association  the  rights  of  the  creditors  passed  with  the  assets 
of  the  bank  upon  each  and  every  transfer  of  stock,  and  that 
the  claimants  whose  claims  arose  prior  to  the  last  or  other  trans- 
fers stand  in  the  same  rehition,  and  Iiave  the  same  rights,  as 
creditors  who  became  such  exclusively  after  the  last  transfer  or 
change  in  the  partnership  interests. 
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The  clause  in  the  articles  chiefly  relied  upon  to  sustain  this 
position  is  as  follows :  ^^  The  stock,  shares  and  interest  in  said 
association  shall  be  assignable  and  transferable  only  on  the 
books  thereof  and  with  the  assent  of  the  Board  of  Directors,  in 
the  presence  of  the  President  and  Cashier,  and  upon  such  trans- 
fer the  assignee  or  assignees  of  such  share  or  shares  shall 
thereby,  as  to  such  share  or  shares,  succeed  and  become  subject 
to  all  the  rights  and  obligations  of  an  original  party  thereto.^' 

It  is  claimed  that  by  virtue  of  the  above,  each  and  every  as- 
signee of  shares  of  stock  assumed  the  obligations  and  acquired 
the  rights  of  his  vendor  from  the  date  when  the  bank  began 
business  in  1867,  and  took  the  place  of  his  vendor,  as  to  all 
transactions  in  said  partnership,  prior  as  well  as  subsequent  to 
the  transfer. 

We  do  not  believe  the  language  of  the  articles  of  association 
warrants  any  such  interpretation.  It  seems  quite  clear  to  the 
auditors  that  said  clause,  read  in  connection  with  the  rest  of  the 
article,  should  be  interpreted  as  a  part  of  the  provisions  therein, 
not  only  for  conducting  the  business,  but  for  preventing  a  wind- 
ing up  of  the  affairs  of  the  bank  or  a  withdrawal  of  any  of  its 
capital  upon  a  transfer  of  partnership  interests ;  and  that  the 
foregoing  is  a  clause  inserted  for  the  purpose  of  providing  for 
the  partnership  agreement  or  articles  of  the  firm  tiiat  continues 
the  business  after  the  transfer,  and  means  that  the  assignee  of 
said  shares  ^^  succeeds  and  becomes  subject  to  all  the  rights  and 
obligations  **  from  that  date  only  that  he  would  under  like  cir- 
cumstances as  a  party  or  subscriber  to  the  original  articles.  In 
other  words,  that  the  articles  shall  bind  the  partnership  begin- 
ning with  tliat  date  to  the  same  extent  and  in  the  same  manner 
as  if  they  were  original  articles  of  association,  entered  into  by 
the  new  partnership  on  the  date  when  it  originated,  i.  e.,  on  the 
date  of  transfer. 

And,  even  if  the  articles  do  not  warrant  such  an  interpreta- 
tion, and  if  they  could  fairly  be  interpreted  (which  we  think 
they  cannot)  to  mean  that  the  assignee  or  assignees  of  such 
shtu^  or  sliares  acquires  the  pre-existing  as  well  as  present  and 
future  rights  and  assumes  the  pre-existing  as  well  as  present  and 
future  obligations  of  his  vendor,  it  is  no  more  thiui  a  personal 
contract  or  obligation  between  the  vendor  and  vendee  of  such 
shares,  and  can  in  no  way  be  twisted  into  or  interpreted  as  a 
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contract  of  the  new  firm  or  partnership,  as  such.  And  an 
agreement  or  covenant  on  the  part  of  remaining  partners,  or  an 
incoming  partner  upon  the  assignment  of  a  partnership  interest, 
to  pay  the  debts  of  a  former  firm  or  to  assume  the  obligations 
of  a  retiring  partner  is  a  mere  personal  contract  and  creates  no 
more  than  a  joint  and  several  or  a  personal  obligation ;  and  when 
they  proceed  with  the  conduct  of  the  business  after  such  a 
<)hange,  without  the  contract  of  the  new  firm,  as  a  firm,  to  eo 
assume  the  obligations,  the  creditors  of  the  former  firm  have  no 
equity  attaching  to  the  partnership  effects  of  said  firm  which 
have  passed  to  the  succeeding  partnership  even  though  they  re- 
main in  specie :  Ex  parte  Ruffin,  6  Yes.  Jr.  119 ;  Baker's  Ap- 
peal, 21  Pa.  76;  BuUitt  et  al.  v.  M.  E.  Church,  26  Pa.  108; 
York  County  Bank's  Appeal,  32  Pa.  446;  Babcock  v.  Stewart, 
58  Ph.  179,  and  the  remarks  thereon  in  Shamburg  v.  Ruggles, 
83  Pa.  148 ;  Frow,  Jacobs  &  Co.'s  Estate,  73  Pa.  465;  1  Bates 
on  Partnership,  sec.  551 ;  Story  on  Partnership,  sees.  858  and 
359. 

It  is  contended  that  this  is  not  an  equitable  and  just  theory. 
That  ^^  a  considerable  part  of  this  money  comes  from  the  sale  of 
the  bank  building  and  lot.  The  oldest  depositor  ought  to  have 
the  better  claim  on  that  if  there  be  any  distinction.  The  seller 
of  stock  did  not  intend  that  all  the  assets  were  turned  over  to 
the  new  concern,  and  they  assumed  no  liability  for  existing 
debts."  The  theory  may  be  just  and  equitable  in  individual 
cases,  and  the  auditors  would  find  much  pleasure  in  so  applying* 
it  in  this  case  as  to  cause  the  burdens  to  be  equitably  borne ; 
but  it  is  so  at  variance  with  the  well  settled  principles  of  our 
law  that  we  see  no  clear  way  so  to  do.  If  the  seller  of  the  stock 
did  not  intend  to  turn  over  the  assets  to  the  new  firm,  he  cer^ 
tainly  had  it  in  his  power  to  refrain  from  doing  so.  But  in  case 
of  sale,  the  vendor  received  his  price  and  such  personal  respon- 
sibility, covenant  or  ag^ement  from  his  vendee  as  satisfied  him, 
and  tiiereupon  he  turned  over  his  interests.  We  fail  to  see  by 
what  process  of  reasoning  it  can  be  maintained  that  he  reserved 
any  rights  in  said  assets  or  did  not  turn  over  his  interest  therein 
in  toto  to  his  vendee.  As  to  the  ^^  new  concern  "  assuming  no 
liability  for  existing  debts,  how  could  the  vendor  expect  it  to, 
as  he  had  no  dealings  with  and  made  no  contracts  with  the  ^^  new 
concern  ?  "  This  is  where  the  pinch  in  the  case  comes  in.  If 
Vol.  11—40 
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the  retiring  partner  had  desired  or  expected  to  hold  the  new  finD 
responsible  and  thus  compel  the  application  of  the  assets  thereof 
to  the  payment  of  pre-existing  debts,  he  could  have  and  should 
have  made  his  contract  with  the  '^  new  concern  "  and  not  taken 
the  personal  agreement  or  contract  of  his  vendee,  whom  we  may 
assume  he  considered  amply  able  and  personally  responsible  to- 
meet  his  engagements  in  this  respect.  Nor  do  we  see  any  rea- 
son either  in  law  or  in  equity,  why  one  depositor  has  any  better 
claim  upon  the  proceeds  of  the  sale  of  the  bank  building,  by 
virtue  of  the  character  of  the  property,  than  another.  None  of 
the  claims  is  of  such  a  character  as  ever  gave  the  creditor  a. 
lien  upon  the  real  estate  of  the  partnership.  They  are  all  claims^ 
in  which  the  creditor  could  rely  upon  nothing  but  the  individ- 
ual liability  of  the  partners  composing  the  firm  with  which  he^ 
dealt.  The  partners  were  at  liberty  to  dispose  of  any  or  all  the 
assets,  whether  of  a  real  or  personal  character,  and  no  lien  at- 
tached to  or  passed  with  them. 

The  creditors  secured  an  interest  in  the  same  only  when  the- 
partners  assigned  the  same  for  the  benefit  of  their  creditors, 
and  no  creditor  could  possibly  derive  any  interest  therein  then 
excepting  those  of  the  firm  which  assigned. 

It  is  further  claimed  in  this  case,  that  when  there  was  a 
change  in  the  partnership  by  transfer  of  partnership  interests^ 
that  the  new  firm  took  all  the  assets  of  the  bank  and  of  the  for- 
mer partnership  as  a  trust  for  the  creditors  of  said  former  part- 
nership. We  axe  unable  to  find  any  authority  for  this  in  the 
articles  of  association,  and  the  law  is  expressly  declared  to  be  to- 
the  contrary :  Baker's  Appeal,  21  Pa.  76 ;  Lefevre's  Appeal,  69* 
Pa.  122. 

The  assets  of  the  bank  belonged  to  the  last  partnership,  or 
the  one  which  conducted  the  business  from  the  time  Cyrus^ 
Kitchen  piirchased  the  stock  of  II.  C.  Beman,  to  wit,  on  and 
after  August  2, 1898,  until  they  made  the  assignment  for  the 
benefit  of  their  creditors  in  January,  1894.  The  deed  of  assign- 
ment very  clearly  shows  that  the  assignment  was  made  for  the 
benefit  of  this  last  firm.  It  recites  that  ^'  at  a  meeting  of  the 
stockholders  of  the  MeadviUe  Savings  Bank,  held  on  the  call 
of  the  President  and  Cashier  at  the  rooms  of  the  said  bank,  Jan- 
uary 23, 1894,  the  votes  of  the  holders  of  the  majority  of  the 
sliares  of  the  stock  of  said  association  entitled  to  representation 
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being  present  and  voted  by  the  holders  thereof,"  the  resolution 
was  adopted  in  pursuance  of  which  the  assignment  was  made. 
It  also  provides  that  out  of  the  proceeds  of  the  assigned  prop- 
erty the  said  James  W.  Smith,  assignee,  "  shall  and  do  pay  the 
creditors  of  the  said  copartnership  their  respective  just  demands 
in  full,  if  there  shall  be  sufficient  assets  to  satisfy  all  the  just 
demands  of  the  creditors  in  full.'* 

No  person  who  had  sold  his  shares  of  stock  was  entitled  to 
representation  at  the  above  recited  meeting.  Only  those  who 
still  held  shares  (or  those  persons  of  whom  the  partnership  was 
composed  after  August  2, 1898),  were  so  entitled,  and  by  those 
alone  was  the  assignment  made,  and  for  the  benefit  of  their 
creditors.  And  inasmuch  as  this  last  firm  had  not  contracted, 
as  a  firm,  to  pay  any  of  the  debts  of  a  former  partnership,  they 
OMmed  and  controlled  all  of  the  assets,  and  when  they  made  the 
assignment  for  the  benefit  of  their  creditors  the  lien  of  the 
several  creditors  of  this  last  firm  attached  to  said  assets  in  pro- 
portion to  their  several  claims  at  the  date  of  said  assignment ; 
and  such  amounts  cannot  be  increased  or  diminished  from  that 
sum  by  securing  judgments  thereon  nor  by  any  other  acts  of 
the  parties  subsequent  to  said  assignment.  All  interest  bearing 
obligations  ceased  to  bear  interest  on  the  date  of  tlie  assign- 
ment, to  wit,  January  23,  1894:  Miller's  App.,  85  Pa.  481; 
Patten's  App.,  45  Pa.  151;  Brough's  Est.,  71  Pa.  460 ;  Graefifs 
App.,  79  Pa.  146 ;  Dean  &  Son's  App.,  98  Pa.  101 ;  Appeal  of 
Jordan  &  Porter,  107  Pa.  75 ;  Christy  v.  Sill,  131  Pa.  492,  and 
the  case  therein  cited;  Jamison's  Est.,  Boyer's  App.,  163  Pa. 
143. 

As  to  the  judgments  offered,  as  against  the  Meadville  Sav- 
ings Bank,  the  auditors  having  found  that  there  were  divers 
and  succeeding  firms  which  conducted  the  banking  business 
under  that  name,  and  no  evidence  having  been  offered  to  prove 
which  of  said  firms  the  several  judgments  are  against,  the  au- 
ditors feel  warranted  in  assuming  that  each  is  against  the  firm 
in  existence  and  doing  business  at  the  time  the  claim  upon 
which  the  judgment  is  based  arose.  And  consequently,  as  well 
as  for  the  reasons  above  set  forth,  the  said  judgments  are  not 
conclusive  against  the  Meadville  Savings  Bank  which  made  the 
assignment  in  this  case. 

If  by  dealings  on  or  after  the  last  change  of  partnership  in- 
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terestB,  to  wit,  August  2, 1893,  the  claim  of  creditors  who  held 
a  credit  balance  in  the  bank  at  that  time  has  been  changed,  they 
can  only  participate  to  an  extent  equal  to  the  new  credits  cre- 
ated subsequently  thereto,  and  all  pajonents  made  after  such 
change  must  be  applied  in  discharge  of  said  new  indebtedness : 
Christy  v.  Sill,  181  Pa.  492 ;  Robinson  v.  Floyd  et  aL,  159  Pa. 
166. 

As  to  the  objection  to  the  right  of  certain  certificates  of 
deposit  to  participate  in  this  distribution,  on  the  grounds  that 
they  are  renewals  by  the  new  firm  for  the  former  firm's  debts, 
it  is  certainly  true  that  the  payment  of  interest  by  the  new  or 
last  firm  on  the  former  firm's  obligations,  if  they  should  have 
done  so,  was  not  sufficient  of  itself  to  charge  the  last  firm  with 
the  debt:  Shamburg  v.  Ruggles,  88  Pa.  148;  Christy  v.  Sill, 
181  Pa.  492 ;  Campbell  v.  Floyd,  158  Pa.  84.  Taking  into 
consideration  the  nature  of  the  business  they  were  conducting 
and  the  manner  in  which  it  was  conducted,  with  the  necessity 
therefor,  when  the  new  firm  gave  its  obligations  for  the  former 
firms'  debts,  if  they  did  so,  they  were  doing  just  what,  as  be- 
tween the  partners,  there  was  no  equity  to  forbid.  And  if  it 
was  not  a  fraud  upon  the  partners,  it  is  not  on  their  creditors : 
Siegel  V.  Chidsey,  28  Pa.  279.  It  would  thus  become  a  valid 
claim  against  the  new  firm.  But,  from  the  evidence  presented, 
the  auditors  cannot  find,  however,  and  have  not  found  as  a 
matter  of  fact  that  any  of  the  certificates  of  deposit  issued  by 
the  last  firm  were  renewals,  or  given  for  the  debts  of  former 
firms.  The  books  offered  in  evidence  simply  show  that  some 
of  said  certificates  objected  to  were  issued  to  persons  of  the 
same  name  and  for  like  or  exact  amounts  due  and  possibly  paid 
the  date  of  the  new  issue  or  thereabouts.  But  the  auditors  at 
have  no  means  of  determining  whether  the  new  certificates  are 
for  new  debts  or  are  new  obligations  given  for  old  ones,  and 
neither  the  bank  books  nor  any  other  evidence  offered  before 
lis  shows  this.  Furthermore,  all  of  the  certificates  objected  to 
extend  the  time  when  the  debt  shall  become  due  and  payable 
(if  they  are  renewals),  and  are  the  obligations  of  the  last  firm, 
issued  by  their  duly  constituted  authorities  for  debts  they  had 
a  right  to  assume,  and  thereby  did  assume,  provided  they  were, 
as  contended,  the  former  firm's  debts.  In  any  event,  all  such 
are  entitled  to  participate  in  this  distribution.    And  even  if 
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said  certificate  holders  had  the  additional  or  collateral  security 
obtained  by  virtue  of  the  old  firm's  responsibility  to  them,  or 
that  of  the  individual  members  thereof,  they  are  entitled  to  par- 
ticipate to  the  extent  of  their  claims  against  the  new  firm  at  the 
time  it  assigned :  Morris  v.  Olwine,  22  Pa.  441 ;  Patten's  App., 
45  Pa.  151;  Brough's  Est.,  71  Pa.  460;  Graeff's  App.,  79  Pa. 
146. 

Because  the  equities  of  the  creditors  must  be  worked  out 
through  the  medium  of  the  partners,  and  because  H.  C.  Beman 
was  not  a  partner  in  the  last  firm  and  was  not  included  in  the 
firm  that  made  the  assignment,  his  claim  on  the  ceitificate  of 
deposit  issued  to  him  by  said  firm  for  one  thousand  (1,000) 
dollars,  dated  November  4, 1893,  must  be  allowed  to  participate. 
But  no  person  who  was  a  stockholder  in  the  last  firm  can  in  any 
event  participate  in  this  distribution. 

As  to  the  claim  of  Kitchen  &  Dick,  trustees,  the  auditors  con- 
clude that  the  respective  rights  of  said  trustees  either  as  indi- 
viduals or  in  their  representative  capacity  cannot  be  determined 
or  passed  upon  in  this  proceeding,  and  that  a  dividend  must  be 
awarded  them  on  such  amount  as  was  deposited  by  them  with 
the  new  firm,  less  any  withdrawals  made  during  the  same  period. 

As  to  the  claim  of  Francis  Theuret  and  that  portion  of  the 
bill  of  the  Tribune-Republican  which  was  for  publishing  the 
advertisement  of  the  said  bank  in  1892,  in  the  opinion  of  the 
auditors,  they  occupy  no  different  relation  to  the  last  copartner- 
ship making  the  assignment,  than  any  other  claim,  and  having 
accrued  prior  to  August  2, 1893,  the  date  of  the  last  change  in 
said  partnership,  they  cannot  participate  in  this  distribution. 

It  has  been  contended,  that  even  if  there  was  a  new  partner- 
ship created  by  a  sale  of  stock  and  a  change  of  partnership 
interests,  that  such  an  event  could  occur  only  on  the  introduc- 
tion of  a  new  member,  and  that  the  transfer  of  the  stock  of 
A.  C.  Beman  to  Cyrus  Kitchen  would  not  effect  such  a  change, 
as  no  new  obligations  were  undertaken  but  simply  the  entire 
business  was  turned  over  to  old  partners,  each  of  whom  was 
individually  liable  for  all  debts  created  before  and  after  the 
transfer,  and  that  if  a  new  firm  were  created  the  last  one  was 
so  created  only  upon  the  last  transfer  which  introduced  a  new 
member,  to  wit,  on  January  8,  1892,  when  G.  W.  Houser  trans- 
ferred five  (5)  shares  of  stock  to  Otto  A.  Stolz,  and  that  if  not 
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all  creditors,  at  least  all  who  became  such  on  and  after  tJiat  date, 
should  participate  in  this  fund. 

As  to  this  contention,  it  is  only  necessary  to  observe  the  prin- 
ciples applicable  upon  such  a  transfer.  The  remaining  partners, 
at  the  time  of  the  transfer  to  Kitchen,  had  the  same  right  to 
have  the  assets  of  the  partnership  applied  to  the  firm's  debts  as 
if  a  new  member  were  being  introduced.  They  had  a  right  to 
object  to  proceedings  in  the  business  with  Kitchen  as  a  member 
with  this  extra  amount  of  stock,  or  they  had  a  right  to  proceed 
with  the  business  with  Kitchen  as  a  partner  bearing  a  different 
relation,  as  to  his  relative  responsibility  at  least,  from  what  he 
previously  bore.  All  these  rights  being  the  same  as  they  are 
when  the  stock  is  sold  to  a  person  not  formerly  a  stockholder, 
the  effect  upon  the  firm  was  the  same  and  a  new  one  was  created 
upon  that  transfer  and  the  fund  must  be  distributed  to  those 
claims  that  arose  on  and  subsequent  to  August  2, 1893. 

Distribution  is  therefore  made  according  to  the  schedule  here- 
with presented  and  marked  "  Schedule  A." 

At  the  request  of  interested  parties,  who  maintain  that  all 
claims  should  participate,  a  second  schedule  of  distribution  has 
been  prepared,  and,  if  the  court  should  be  of  the  opinion  that 
the  auditors  have  eri'ed  and  that  all  claims  presented,  without 
regard  to  whether  they  arose  prior  or  subsequent  to  the  last 
transfer  of  partnership  interests  should  participate,  then  and  in 
that  case,  the  distribution  would  be  made  according  to  the 
schedule  herewith  presented  and  marked  ^^  Schedule  B." 

AUDITOES'  SUPPLEMENTAL  BEPOBT. 

Sur  Exceptions  to  Report. 

And  now,  December  2, 1895,  the  auditors  make  the  following 
report  upon  the  exceptions  filed  before  them  in  the  above  stated 
case. 

As  to  the  first  exception,  to  wit :  "  The  auditors  erred  in  not 
finding  the  following  facts,  in  addition  to  the  facts  stated  in  the 
9th  paragraph  of  findings,  viz :  No  new  books  were  opened  and 
no  settlement  of  accounts  between  the  partners  was  had  at  any 
time  by  reason  of  any  transfer  of  shares  of  stock.  The  part- 
nership was  treated  as  a  unit  from  the  beginning  to  the  end  of 
the  business.     All  claims  presented  for  payment  were  paid  out 
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of  cash  on  hand,  and  so  the  assets  of  the  firm  existing  after 
transfer  of  shares  were  used  to  pay  liabilities  existing  before 
«uch  transfer  equally  with  those  incurred  after  such  transfer. 

^^  Most  of  the  certificates  of  deposit  issued  by  the  bank  were 
made  payable  one  year  after  date,  and  all  certificates  given  be- 
fore any  transfer  of  shares,  but  maturing  after  such  transfer 
presented  for  payment  were  paid  at  maturity  on  demand,  either 
in  cash  or  by  a  new  certificate  on  surrender  of  the  old.  There 
was  no  separation  of  past  from  future  assets  or  liabilities  on  the 
occasion  of  any  transfer  of  stock.  Every  incoming  stockholder 
must  have  known  that  the  bank  was  paying  all  demands  with- 
out reference  to  the  dates  of  deposit,  for  only  by  so  doing  could 
the  bank  continue  in  business." 

After  consideration  of  the  additional  testimony  taken  on  the 
exceptions,  which  testimony  is  hereto  attached,  the  auditors 
find  that  upon  a  transfer  of  stock  or  change  in  partnership  inter- 
ests no  new  books  were  opened  nor  were  the  accounts  between 
the  partners  settled ;  that  the  business  was  conducted  as  before 
and  there  was  no  separation  or  distinction  made  between  past 
and  future  liabilities  or  assets  on  the  occasion  of  any  transfer, 
and  that  the  assets  or  moneys  of  the  bank  were  used  in  discharg- 
ing old  obligations  or  in  making  new  loans,  without  any  refer- 
ence to  the  transfer  of  stock  and  without  regard  to  the  time 
when  liabilities  so  made  were  incurred ;  and  that  it  was  the  cus- 
tom of  the  bank  to  issue  time  certificates  payable,  generally,  in 
one  year  from  date,  and  when  the  same  became  due,  to  pay 
them  either  in  cash  or  by  new  certificates  on  the  surrender  of 
the  old  one,  making  no  distinction  between  past  and  future 
assets  or  liabilities  on  the  occasion  of  any  transfer  of  stock. 

The  first  exception  is,  therefore,  sustained  to  the  extent  and 
in  the  manner  above  set  forth,  and  as  to  anything  further  therein 
contained  it  is  overruled. 

As  to  the  second  exception,  to  wit :  "  The  auditors  erred  in 
not  finding  that  by  the  articles  of  association  and  the  nature 
and  necessity  of  tlie  banking  business,  and  the  practice  of  this 
bank,  the  new  firm  after  each  transfer  did  assume  all  the  liabil- 
ities of  the  preceding  firms,  and  that  therefore  all  depositors 
were  the  creditors  of  the  last  firm — as  between  the  stockholders 
themselves— and  therefore  all  were  entitled  to  participate  in 
the  distribution,"  the  auditors  have  not  been  persuaded  that 
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their  construction  of  the  articles  of  association  in  their  orig- 
inal opinion  is  erroneous. 

There  is  no  evidence  before  the  auditors  that  would  warrant 
them  in  finding  that  after  a  transfer  of  stock  the  new  firm 
assumed  all  the  liabilities  of  the  preceding  firms,  and  the  testi- 
mony of  the  two  stockholders  and  partners  which  had  been 
taken  on  these  exceptions  does  not  show  this  to  be  true.  It 
simply  shows  that  the  weekly  or  monthly  balance  sheet  of  the 
cashier  of  the  bank,  showing  liabilities  to  the  extent  of  $125,000 
or  $180,000,  and  assets  in  some  form  to  balance  the  same,  which 
assets  were  possibly  declared  to  be  wholly  inadequate  to  meet 
the  liabilities,  were  presented  to  the  partners  when  they  met, 
January  23, 1894,  to  consider  the  matter  of  making  an  assign- 
ment, and  that  these  two  partners  thought  they  were  about  to 
make  an  assignment  for  the  benefit  of  all  creditors  who  had  any 
claims  against  the  bank,  without  regard  to  the  time  when  they 
arose. 

All  such  testimony  is  wholly  incompetent  to  contradict  or 
controvert  the  actual  thing  done  by  the  partners  at  that  time, 
which  was  to  pass  the  following  resolution,  to  wit :  that  appear- 
ing in  the  minutes  of  the  meeting  of  the  stockholders  held  Jan- 
uary 23, 1894,  a  copy  of  which  is  as  follows : 

"Pursuant  to  notice,  the  stockholders  met  and  organized  by 
electing  Cyrus  Kitchen  president.  Stockholders  present,  Cyrus 
Kitchen,  F.  P.  Ray,  A.  Blum,  W.  J.  Patten,  Otto  A.  Stolz, 
Alfred  G.  Church,  W.  R.  McCoy,  and  A.  W.  Mumford,  by 
proxy  in  person  of  Hugh  Mumford.  By  request  of  the  presi- 
dent, F.  P.  Ray  made  the  announcement  that  this  bank  was 
obliged  to  close  its  doors  on  the  13th  of  January,  1894,  and  he 
offered  the  following  resolution  at  a  meeting  of  the  stockhold- 
ers of  the  Meadville  Savings  Bank,  held  on  the  call  of  the  pres- 
ident and  cashier,  at  the  rooms  of  the  said  bank,  January  23, 
1894,  the  votes  of  the  holders  of  a  majority  of  the  shares  of  the 
stock  of  said  association  entitled  to  representation  being  pres- 
ent and  voted  by  the  holders  thereof ;  the  following  resolution 
was  offered  and  unanimously  passed,  to  wit : 

"Whereas,  The  association  or  copartnership  known  as  the 
Meadville  Savings  Bank,  on  account  of  losses  and  misfortunes 
being  unable  to  continue  its  business,  and  on  the  13th  day  of 
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January,  A.  D.  1894,  having  been  compelled  to  close  its  doors, 
therefore 

*^  Resolved,  That  the  said  co-partnership  or  firm  go  into  liqui- 
dation, and  the  better  to  effect  that  purpose  that  the  president 
of  said  association,  GyruB  Kitchen,  Elsq.,  be  authorized  and 
instructed  to  make  a  general  assignment  of  all  and  every  of  the 
assets  of  said  association  or  co-partnership  for  the  benefit  of  its 
creditors ;  and  that  Jas.  W.  Smith,  Esq.,  be  the  assignee. 

"  The  following  shares  were  voted :  A.  G.  Church,  20  shares ; 
Otto  A.  Stolz,  6  shares;  F.  P.  Ray,  17  shares ;  A.  Blum  &  Son, 
2  shares ;  W.  R.  McCoy,  8  shares ;  W.  J.  Patton,  7  shares ; 
Meadville  Savings  Bank,  81  shares  voted  by  A.  Blum,  as  per 
resolution  passed  at  directors*  meeting  held  this  day ;  A.  W. 
Mumf  ord,  10  shares,  by  proxy,  Hugh  Mumf  ord ;  Cyrus  Kitchen, 
60  shares ;  total  210  shares. 

«  W.  R.  McCoy,  Secretary." 

And  in  pursuance  and  by  virtue  of  which  the  assignment  in 
this  case  was  made. 

There  is  nothing  before  the  auditors  to  show  in  any  way  that 
prior  debts  had  been  assumed  by  the  last  firm,  as  a  firm,  either 
prior  to  or  at  this  meeting  of  January  23, 1894,  and  whatever 
the  opinion  of  some  of  the  partners  as  to  the  legal  meaning  of 
their  act,  the  best  evidence  of  said  acts  and  the  meaning  thereof, 
and  the  only  legal  evidence  of  the  same  was  the  culmination 
thereof  in  the  resolution  by  them  adopted,  and  the  deed  of 
assignment  itself  made  in  pursuance  thereof.  And,  moreover, 
we  have  at  least  one  of  their  copartners  demanding  that  this 
distribution  be  made  in  actual  accordance  with  the  deed  of 
assignment  and  said  resolution  and  the  law  regulating  such 
partnerships. 

There  is  not  only  no  testimony  that  anything  was  done  at 
this  meeting  to  bind  the  firm  for  prior  liabilities,  but  the  posi- 
tive testimony  of  one  of  the  two  stockholders  who  testified  is 
that  nothing  was  said  at  that  meeting  regarding  the  liabilities 
created  prior  to  the  last  change  or  those  created  subsequent  to 
said  change.  The  evidence  would  seem  to  indicate. that  the 
legal  liabilities  of  the  firm  were  either  not  known  or  were  not 
discussed. 

For  the  foregoing  reasons  the  second  exception  is  overruled. 

As  to  the  third  exception,  to  wit :  "  The  auditors  erred  in 
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not  reporting  in  favor  of  an  equal  pro  rata  distribution  to  aU 
the  creditors  as  stated  in  schedule  ^B'  attached  to  their  report," 
the  auditors  do  not  find  anything  in  the  additional  facts  as 
developed  by  the  testimony  on  these  exceptions  to  change  tlieir 
opinion  as  to  the  method  of  distribution.  The  fact  tiiat  the 
partnership  succeeding  in  the  business  upon  a  transfer  con- 
tinued the  business  as  it  was  formerly  conducted  and  paid  obli- 
gations contracted  by  the  old  firms  was  not  such  an  act  as  to 
bind  them  for  all  such  claims,  without  their  contracting  or 
agreeing  to  be  so  bound,  as  a  firm.  They  were  no  more  bound 
to  pay  former  firms'  debts  than  were  the  creditors  of  such  firms 
bound  to  look  to  them  for  payment  thereof. 

We  can  well  understand  how  it  was  necessary  for  them  so  to 
do  as  a  matter  of  policy,  and  if  they  wished  to  retain  the  confi- 
dence and  patronage  of  the  public,  and  they  certainly  had  the 
right  to  do  so ;  but  it  can  scarcely  be  contended  that  because 
they  paid  some  debts  or  obligations  that  they  could  not  have 
been  legally  compelled  to,  that  consequently  and  by  virtue  of 
so  doing  they  can  never  cease  or  refrain  from  paying  like  debts, 
and  that  by  such  action  they  have  assumed  all  debts  of  a  similar 
character. 

Making  voluntary  contributions  of  the  funds  to  a  part  of  the 
creditors  of  the  former  firm  or  firms  would  not  be  sufficient  to 
compel  contributions  to  persons  of  the  same  class. 

The  third  exception  is,  therefore,  overruled. 

As  to  the  exceptions  filed  by  J.  P.  Colter,  attorney,  before 
the  auditors,  November  80, 1896,  the  auditors  would  report  as 
follows : 

That  the  first  three  exceptions  thereof  are  the  same  as  the 
ones  above  set  forth  and  disposed  of,  and  are,  therefore,  dis- 
posed of  accordingly. 

As  to  the  fourth  of  said  exceptions  filed  by  J.  P.  Colter, 
attorney,  which  is  as  follows,  to  wit :  "The  fees  charged  by  the 
auditors  for  their  services  are  excessive  and  illegal,  and  at  least 
twice  as  much  as  should  be  allowed,"  the  auditors  would  say 
that  *the  claims  filed  to  participate  in  this  distribution  amounted 
to  nearly  •♦122,000.  There  were  over  six  hundred  claims  pre- 
sented to  participate  in  said  fund.  The  legal  questions  raised 
before  the  auditors  were  numerous,  exceedingly  difficult  and 
many  of  them  unusual,  and  necessitated  a  great  amount  of 
labor.      The  difficulty  and  delay  in  securing  the  claims,  the 
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labor  and  time  spent  to  determine  the  legal  mode  of  distribu- 
tion, with  the  tedious  and  laborious  task  of  making  the  actual 
distributions  with  their  vast  computations,  occupied  the  time 
and  attention  of  the  auditors  to  the  exclusion  of  nearly  all  other 
matters  for  so  long  a  time  that  the  auditors  believe  that  their 
fees  charged  are  just  and  legal  and  in  no  way  excessive,  and 
no  more  than  a  fair  recompense  for  the  services  necessarily  ren- 
dered, and  do  not  exceed  the  charges  made  and  allowed  under 
Blmilar  circumstances.    The  exception  is  therefore  overruled. 

SCHEDULE  "A." 


Amount  for  distribution 

$18,948.27 

From  which  is  deducted  cost  of 

audit  as  follows : 

Tribune-Republican  .... 

$        8.60 

Meadville  Messenger    .... 

6.00 

Meadville  Messenger,  stationery 

1.26 

Postage  and  stationary,  use  of  auditor   . 

6.76 

Pro.  Slocum,  list  of  liens  . 

2.80 

Pro.  Slocum  on  this      .... 

18.17 

Auditors'  fees 

2,000.00 

1  2,087.47 

Balance  for  distribution        ....      $16,910.80 
Rate  of  distribution,  which  is  allowed  as  appears  from  the 
following  (Schedule  "  A")  .812 


Name. 

Date. 

No.  Certif . 

Amt 

Interest 

Div. 

James  H.  Davis 

«    «    « 

Aug.  8,  *03 

22,757 

$250.00 

$3.43 

$79.07 

SCHEDULE  «B." 

Amount  for  distribution 

»18,948.27 

From  which  is  deducted  costs  of  audit 

as  follows: 

Tribune-Republican 

»       8.60 

Democratic  Messenger   .... 

6.00 

Democratic  Messenger 

1.25 

Postage,  etc.,  use  of  auditor  . 

6.75 

Pro.  Slocum 

26.12 

Auditors'  fees 

2,000.00 

HI  2,041.62 

Balance  for  distribution      . 

$16,906.65 
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Rate  of  distribution  .1392,  which  is  allowed  to  claiin  as  fol- 
lows: 

Inter  alia. 

Name.  Date.        No.  Certf.    Amt     lot.  8  per  c.    Total.     I>iv. 


Date. 

No.  Certf. 

Amt 

lot.  8  per  c. 

Total. 

Aug.  8,  '03 

22,767 

1250.00 

$8.48 

$258.48 

Jba.  H.  Davis   Aug.  8,  '08       22,757      $250.00       $8.48        $258.48  $85.26 


The  court  below,  Criswbll,  J.,  of  the  28th  judicial  district, 
specially  presiding,  in  an  opinion  filed,  sustained  the  exceptions 
to  the  auditors'  distribution  and  entered  the  following  decree, 
holding,  inter  alia,  as  follows : 

The  articles  provide  for  carrying  on  a  banking  business,  re- 
ceiving deposits,  etc.,  for  the  transfer  of  shares  in  the  association 
and  for  the  death  of  members  therein,  and  for  a  continuation  of 
the  business  conducted  by  it,  in  like  manner  as  if  it  were  vested 
with  corporate  powers,  and  from  the  testimony  it  appears  that 
the  business  was  so  conducted.  They  provide  that  the  title  to 
all  property  of  the  association  shall  be  held  by  the  president 
thereof  in  trust  for  the  association ;  that  stock,  shares  and  in- 
terest in  the  association  shall  be  transferable  on  the  books  there- 
of with  the  assent  of  the  board  of  directors  and  that  upon  such 
transfer  the  assignee  or  assignees  of  such  share  or  shares  shall 
thereby,  as  to  such  share  or  shares,  succeed  and  become  subject 
to  all  the  rights  and  obligations  of  an  original  party  thereto ; 
that  the  holders  of  stock  of  this  association,  either  by  original 
subscription,  transfer  or  otherwise,  shall,  by  virtue  of  such  sub- 
scription, or  acceptance  of  such  transfer,  be  subject  to  take  upon 
themselves  the  several  and  respective  duties  and  obligations 
devolved  and  incumbent  upon  them  as  such  stockholders. 

These  provisions  were  evidently  intended  to  modify  and  change 
the  rights  and  liabilities  of  the  partners  as  the  same  were  fixed 
by  the  common  law,  and  if  the  intention  to  do  so  be  clearly  ex- 
pressed and  the  modifications  and  changes  be  not  unlawful  they 
should  be  given  effect  according  to  their  true  intent  and  mean- 
ing. That  such  parties  may,  to  a  certain  extent,  by  agreement, 
change  the  relations  which  would  arise  between  them,  by  virtue 
of  the  provisions  of  the  common  law,  is  not  open  to  question. 
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DBCBEB. 
And  now,  March  18, 1896,  the  exception  relating  to  compen^ 
sation  claimed  by  the  auditors  for  their  services  is  dismissed, 
and  those  relating  to  the  method  of  distribution  of  the  fund  in 
the  hands  of  the  assignee  are  sustained,  and  it  is  ordered  that 
the  schedule  of  distribution  to  creditors  marked  ^^  B  "  be  sub- 
stituted for  that  recommended  by  the  auditors,  marked  "A," 
and  that  as  so  amended  the  report  of  the  auditors  be  confirmed 
and  tliat  distribution  be  made  to  creditors  as  provided  in  said 
schedule  "B."  [1] 

Urrors  asngned  were,  (1)  in  entering  the  decree,  reciting 
same. 

2.  In  not  sustaining  and  confirming  the  auditors'  report  and 
the  distribution  made  by  them  as  set  forth  in  schedule  A. 

8.  In  not  confirming  the  distribution  as  made  by  the  auditors 
according  to  schedule  A  of  their  report 

4.  In  decreeing  that  all  the  creditors  have  claims  against  the 
Meadville  Savings  Bank  whether  prior  to  August  2, 1894,  and 
subsequent  thereto,  were  entitled  equally  to  participate  in  the 
d.^stribution  of  monejrs  in  the  hands  of  the  assignee. 

5.  In  not  sustaining  the  finding  of  the  auditors  that  a  new 
copartnership  was  formed  on  August  2, 1898,  when  the  stock  of 
H.  C.  Beman  was  transferred  to  Cjrrus  Kitchen. 

6.  In  not  sustaining  the  finding  of  the  auditors  that  a  new 
copartnership  was  formed  on  January  8,  1892,  when  G.  W. 
Houser  transferred  to  one  Otto  A.  Stolz  five  shares  of  stock. 

7.  In  not  sustaining  the  finding  of  the  auditors  that  a  new 
copartnership  was  formed  on  January  8, 1892,  when  Otto  A. 
Stolz  became  a  copartner  of  the  Meadville  Savings  Bank. 

8.  In  not  finding  as  matter  of  law  that  upon  each  transfer  of 
stock  a  new  copartnership  was  formed. 

9.  In  sustaining  the  exception  to  the  auditors'  report  that 
upon  a  sale  and  transfer  of  shares  of  stock  to  a  new  partner  and 
purchaser  that  such  purchase,  transfer  and  ratification  thereof 
on  the  books  of  the  company  did  not  work  a  dissolution  of  the 
old,  and  form  a  new  copartnership. 

10.  In  not  finding  as  matter  of  law  that  the  sale  and  transfer 
on  the  books  of  the  corporation  of  the  shares  of  stock,  so  called, 
of  the  Meadville  Savings  Bank,  from  a  copartner  to  a  new  oi 
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anotlier  partaier  worked  a  diflsolution  of  the  old  copartnership 
and  created  thereupon  a  new  copartnership. 

11.  In  sustaining  the  exception  to  the  auditors'  report  that  a 
new  copartnership  was  not  formed  in  each  and  every  transfer 
of  stock  of  the  Meadville  Savings  Bank  and  a  new  copartner- 
ship formed  at  the  time  of  such  transfer  and  acceptance  on  the 
books  of  the  copartnership. 

12.  In  sustaining  the  exception  that  the  moneys  in  the  hands 
of  the  assignee  as  distributed  by  the  auditors  was  not  the  money 
of  the  copartnership  formed  after  the  2d  day  of  August,  1893^ 
and  distributable  to  the  creditors  of  the  copartnership  as  it  ex- 
isted at  the  time  of  assignment. 

13.  In  sustaining  the  exception  that  all  creditors  of  the  Mead- 
ville Savings  Bank  of  the  accounts  and  certificate  whether  issued 
prior  or  subsequent  to  the  2d  day  of  August,  1893,  were  entitled 
to  participate  in  the  distribution  of  the  moneys  in  the  hands  of 
the  assignee,  J.  W.  Smith,  of  the  Meadville  Savings  Bank. 

14.  In  sustaining  the  second  exception  filed  on  behalf  of 
W.  W.  Strickland  and  others,  by  Geo.  F.  Davenport,  Elsq.,  J.  P. 
Colter,  Esq.,  J.  W.  Smith,  Esq.,  and  others,  which  was  as  follows : 

Second.  The  auditors  erred  in  not  finding  that  by  the  articles 
of  association  and  the  nature  and  necessity  of  the  banking  busi- 
ness and  the  practice  of  this  bank  the  new  firm  after  each  trans- 
fer did  assume  all  the  liabilities  of  the  preceding  firm,  and  that 
therefore  all  depositors  were  the  creditors  of  the  last  firm  as 
between  the  stockholders  themselves,  and  therefore  all  were 
entitled  to  participate  in  the  distribution. 

16.  In  sustaining  the  third  exception  filed  on  behalf  of  W.  W. 
Strickland  aforesaid,  which  was  as  follows : 

Third.  The  auditors  erred  in  not  reporting  in  favor  of  an 
equal  pro  rata  distribution  to  all  the  creditors  as  sttited  in  sched- 
ule B  attached  to  their  report. 

16.  In  sustaining  the  first  exception  filed  on  behalf  of  T.  H. 
Apple,  collector,  by  J.  W.  Smith,  Esq.,  which  exception  is  as 
follows : 

First.  The  auditors  erred  in  not  allowing  him  to  participate 
in  the  distribution  on  the  entire  balance  of  $790.30,  being  his 
credit  balance  January  13, 1894 ;  for  the  reason  that  the  same 
was  all  deposited  after  the  2d  day  of  August,  1893.    His  credit 


Digitized  by  VjOOQ  IC 


MEADVILLE  SAVINGS  BANK  ESTATE.  639 

1896.]  Assignments  of  Error — Opinion  of  the  Coart. 

balance  on  August  2, 1898,  was  $670.47  but  on  the  Ist  day  ol 
December,  1898,  his  account  was  overdrawn  S182.90. 

17.  In  sustaining  the  second  exception  filed  on  behalf  of  said 
T.  H.  Apple,  collector,  which  exception  was  as  follows  : 

Second.  The  auditors  erred  in  allowing  only  the  difference 
between  the  balance  as  shown  January  18, 1894,  and  the  balance 
as  shown  by  the  books  August  2, 1898,  in  this  and  many  other 
cases  wherein  accounts  were  either  all  withdrawn  or  reduced 
below  the  balance  upon  August  2, 1898,  by  payments  made  by 
the  bank  thereafter. 

Thoma%  Roddy  and  (7.  H.  Maikin%y  of  Haskins  ^  McClintock^ 
for  appellant. 

James  P.  Colter^  Samuel  S.  Mehard^  with  them  Jame%  W. 
Smithy  for  appellee. 

Opinion  by  Rice,  P.  J.,  November  16, 1896  : 
In  the  year  1867,  a  number  of  persons  organized  a  partner- 
ship association,  under  the  name  of  the  Meadville  Savings  Bank^ 
for  the  purpose  of  dealing  in  exchange,  bills,  notes  and  other 
securities,  and  carrying  on  a  general  banking  business.  Some- 
what later,  articles  of  association  were  prepared  and  signed, 
wherein  it  was  provided  that  the  capital  stock  of  $60,000  (after- 
wards reduced  to  $30,000)  should  be  divided  into  shares  of 
f  100  each ;  that  such  shares  should  be  always  deemed  hypothe- 
cated for  any  indebtedness  or  liability  of  the  holder  to  the  part- 
nership; that  the  stock  should  not  be  assigned,  save  on  the 
books  of  the  association,  and  then  not  without  the  consent  of 
the  directors,  of  whom  there  should  be  nine,  to  be  elected  annu- 
ally ;  that  upon  such  transfer  the  assignee  should  ^^  succeed  and 
become  subject  to  all  the  rights  and  obligations  of  an  original 
party  thereto ; "  that  the  death  of  a  stockholder  should  not  dis- 
solve the  association,  which  should  continue  to  exist  until 
dissolved  by  a  vote  of  the  majority  of  the  holders  of  the  shares 
of  stock  entitled  to  representation,  to  be  cast  at  a  meeting  called 
to  specially  consider  the  matter  of  dissolution;  that  the  holders 
of  stock  by  original  subscription,  transfer  or  otherwise,  should, 
by  virtue  of  such  subscription  or  acceptance  of  such  transfer, 
be  subject  to,  and  thereby  take  upon  themselves,  the  several 
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and  respective  duties  and  obligations  devolved  and  incumbent 
upon  tiiem  as  stockholders  or  direotors ;  tiiat  the  legal  titie  to 
all  the  property  of  the  association  should  be  held  by  the  presi- 
dent of  the  board  of  directors,  as  trustee ;  that  the  executive 
functions  pertaining  to  the  business  and  property  of  the  associa- 
tion should  vest  in  the  president;  and  that  the  board  should 
appoint  a  cashier  and  such  other  officers  and  agents  as  they 
might  deem  necessary.  There  were  also  careful  provisions  as 
to  the  election  of  directors  and  president,  the  duties  of  officers, 
the  declaring  of  dividends  and  other  matters. 

The  Meadville  Savings  Bank  continued  in  business  until  Jan- 
uary 13, 1894,  when  it  closed  its  doors.  Ten  dajrs  afterwards, 
owing  to  insolvency,  it  made  an  assignment  of  all  the  partnership 
assets  for  the  benefit  of  its  creditors.  During  its  continuance, 
transfers  of  its  shares  were  made  from  time  to  time  to  persons 
not  original  subscribers ;  the  last  new  member  admitted  to  the 
firm  being  one  Otto  A.  Stoltz,  who  piirchased  and  had  trans- 
ferred to  himself  five  shares,  on  January  8, 1892.  On  August  2, 
1893,  H.  C.  Beman  transferred  ten  shares  to  Cyrus  Kitchen,  an 
original  partner.  The  learned  auditors  have  found :  "  That 
upon  a  transfer  of  stock  or  change  in  partnership  interests  no 
new  books  were  opened  nor  were  the  accounts  between  the  part- 
ners settied;  that  the  business  was  conducted  as  before  and 
there  was  no  separation  or  distinction  made  between  past  and 
future  liabilities  or  assets  on  the  occasion  of  any  transfer, 
and  that  the  assets  or  moneys  of  the  bank  were  used  in  dis- 
charging old  obligations  or  in  making  new  loans,  without  any 
reference  to  the  transfer  of  stock  and  without  regard  to  the  time 
when  liabilities  so  made  were  incurred ;  and  that  it  was  the  cus- 
tom of  the  bank  to  issue  time  certificates  payable,  generally,  in 
one  year  from  date,  and  when  the  same  became  due,  to  pay  them 
either  in  cash  or  by  new  certificates,  on  the  surrender  of  the  old 
one,  making  no  distinction  between  past  and  future  assets  or  lia- 
bilities on  the  occasion  of  any  transfer  of  stock." 

In  this  respect  the  facts  of  the  case  in  hand  resemble  those 
of  Christy  v.  Sill,  131  Pa.  492. 

The  language  of  the  resolution  authorizing  the  assignment  is 
as  follows : 

'^  Whereas,  The  association  or  copartnership  known  as  the 
Meadville  Savings  Bank,  on  account  of  losses  and  misfortunes. 
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being  unable  to  continue  its  business,  and  on  the  18th  day  of 
January,  A.  D.  1894,  having  been  compelled  to  close  its  doors, 
therefore  Resolved,  That  the  said  copartnership  or  firm  go  into 
liquidation,  and  the  better  to  effect  that  purpose  that  the  presi- 
dent of  said  association,  Cyrus  Kitchen,  Esq.,  be  authorized  and 
instructed  to  make  a  general  assig^nment  of  all  and  every  of  tlie 
assets  of  said  association  or  copartnership  for  the  benefit  of  its 
creditors ;  and  that  Jas.  W.  Smith,  Esq.,  be  the  assignee." 

The  assignee  having  filed  a  partial  account,  auditors  were 
appointed  to  make  distribution  of  the  fund,  and  the  case  came 
before  the  court  below  on  exceptions  to  their  report. 

It  appears  that  there  were  three  classes  of  depositors  who 
claimed  the  right  to  participate  in  the  distribution  of  the  fund ; 

(1)  those  who  made  deposits  after  August  2, 1893,  when  H.  C. 
Beman  transferred  his  ten  shares  of  stock  to  Cyrus  Kitchen ; 

(2)  those  who  made  deposits  prior  to  that  date  and  after  Jan- 
uary 8, 1892,  when  Otto  Stoltz  purchased  and  had  transferred 
to  him  five  shares  of  stock ;  (3)  those  who  made  deposits  prior 
to  the  last  mentioned  date. 

The  question  we  are  called  upon  to  decide  is,  who  were  the 
creditors  of  the  Meadville  Savings  Bank  at  the  time  the  resolu- 
tion was  passed  and  the  deed  of  assignment  made.  We  have 
the  partnership  agreement,  the  manner  of  conducting  the  busi- 
ness, and  the  resolution  itself  to  guide  us.  The  learned  au- 
ditors adopted  the  view  that  the  assigned  estate  "  belonged  to 
the  last  partnership,  or  the  one  which  conducted  the  business 
from  the  time  Cyrus  Kitchen  purchased  the  stock  of  H.  C.  Be- 
man "  and  recommended  distribution  accordingly.  We  think 
this  is  the  right  conclusion,  notwithstanding  the  able  opinion 
of  the  learned  judge  of  the  court  below  to  the  contrary. 

There  are  certain  legal  propositions  concerning  which  there 
is  and  can  be  no  dispute.  We  state  them  for  the  purpose  only 
of  narrowing  the  discussion  to  the  vital  and  controlling  ques- 
tion in  the  case.  The  general  rule  of  law,  in  the  absence  of  an 
agreement  otherwise,  is,  that  the  retirement  of  one  member  or 
the  admission  of  a  new  member  works  a  dissolution  of  the  part- 
nership. If  the  retiring  member  sell  his  interest  to  the  other 
members,  or  to  a  third  person  who  is  admitted  as  a  member, 
and  they  continue  the  business,  the  creditors  of  the  former  firm 
have  no  equity  attaching  to  the  partnership  effects  of  that  firm 
Vol.  II — 41 
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which  have  passed  to  the  succeedmg  partnership.  The  new 
firm  in  such  a  case  has  absolute  dominion  over  the  property  un- 
hampered by  any  lien  or  trust  in  favor  of  the  creditors  of  the 
former  firm.  They  may  sell  it,  or  assign  it  for  the  benefit  of 
creditors,  and  in  that  case  the  only  persons  entitled  to  partici- 
pate in  the  distribution  are  the  creditors  of  the  firm  to  which 
the  property  belonged  at  the  time  of  the  assignment.  The  fact 
that  the  interests  of  the  partners  are  represented  by  shares  of 
stock  which  are  transferable  like  shares  in  a  corporation,  and 
after  such  transfer  the  business  is  conducted  as  before,  without 
separation  or  distinction  made  between  past  and  future  liabili- 
ties, does  not  change  these  rules.  The  stockholders  in  such  a 
bank  have  the  rights  and  responsibilities  of,  and  in  their  rela- 
tion to  the  public  and  each  other  are,  general  partners :  Sham- 
burg  V.  Abbott,  112  Pa.  6 ;  Christy  v.  Sill,  131  Pa.  492.  So 
also  it  is  to  be  remembered  that  although  the  manner  of  doing 
business  as  described  in  the  auditors'  supplemental  report  is 
entitled  to  due  weight  in  interpreting  the  articles  of  copartner- 
ship, yet,  as  they  well  say,  the  fact  that  the  partnership  succeed- 
ing in  the  business  upon  a  transfer  continued  the  business  as  it 
was  formerly  conducted  and  paid  obligations  contracted  by  the 
old  firm,  would  not,  of  itself,  bind  them,  for  all  such  claims. 

But  while  these  rules  govern  ordinary  partnerships,  no  rule 
of  law  forbids  the  partners  to  so  frame  their  articles  of  copart- 
nership as  to  change  their  rights  and  liabilities,  and  to  deprive 
the  retirement  of  an  old  partner  and  the  introduction  of  a  new 
one  of  many  of  the  usual  consequences  of  such  action.  Nor  is 
any  rule  of  public  policy  contravened  by  an  agreement  between 
the  partners  that  a  retiring  pailner  shall  not  have  the  right  to 
require  a  Avinding  up  of  the  business  and  an  immediate  payment 
of  the  debts  out  of  the  partnersliip  assets,  and  that,  in  con- 
sideration of  his  surrendering  that  right,  tlie  firm  as  constituted 
after  his  retirement  shall  take  all  of  the  assets,  continue  the 
business  as  if  no  change  of  membersliip  had  taken  place,  and 
pay  the  debts.  If  this  were  the  clear  meaning  of  the  articles  of 
copartnership  there  would  be  much  force  in  the  reasoning  of  the 
learned  judge  whereby  he  reached  the  conclusion  that  the  firm 
as  constituted  after  the  withdrawal  of  a  member  would  be  liable 
to  the  creditors  for  the  debts,  upon  the  principle  recognized  in 
Adams  v.  Kuehn,  119  Pa.  7G,  and  Delp  v.  Brewing  Co.,  123  Pa. 
42,  and  kindred  cases. 
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Assuming  the  correctness  of  his  premises,  his  conclusion,  at 
least  so  far  as  it  applies  to  the  last  change  of  the  partnership 
when  H.  C.  Beman  dropped  out,  seems  to  have  some  support  in 
the  decision  of  the  Supreme  Court  in  Frow,  Jacobs  &  Co.'s 
Estate,  73  Pa.  459.  Forsman  sold  out  his  interest  in  a  firm  to 
the  remaining  members,  who  covenanted  jointly  and  severally 
to  pay  the  debts,  and  indemnify  him  against  them ;  the  remain- 
ing members  continued  in  the  same  business  as  a  partnership, 
took  all  the  firm's  assets,  and  took  upon  themselves  the  debts 
without  any  division  of  Forsman's  interest.  Forsman  paid 
debts  of  the  first  firm,  and  the  second  firm  afterwards  assigned 
for  the  benefit  of  creditors.  On  the  distribution  the  auditor 
held  that  the  covenant  created  only  a  joint  and  several  obliga- 
tion of  the  makers  and  not  of  the  new  firm  as  such ;  therefore 
Forsman  was  not  entitled  to  participate  in  the  distribution  as  a 
firm  creditor.  On  appeal  the  Supreme  Court  intimated  that  if 
the  case  depended  solely  on  the  covenant  the  conclusion  of  the 
auditor  would  have  been  correct.  '"But,"  said  Agnew,  J., 
"  Frow,  Jacobs  and  Parker  were  already  liable  for  these  debts 
as  partners  in  the  firm  of  Forsman  &  Co.  which  they  took  upon 
themselves  when  Forsman  retired  from  the  firm,  and  they  con- 
tinued the  business.  The  evidence  is  clear,  that,  when  Fors- 
man sold  out  his  interest  to  his  partners  and  retired,  they 
proposed  to  continue  the  business,  and  did  so.  When  he  went 
out  they  took  all  the  assets  of  the  firm  into  the  business  and 
took  upon  themselves  all  the  debts.  There  was  no  separation 
of  Forsman's  interest  or  share  in  either  assets  or  debts.  These 
assets  became  the  capital  of  the  new  firm,  and  the  debts,  already 
partnership,  as  it  regards  them,  became  its  debts.  In  short,  it 
was  but  a  dropping  out  of  Forsman,  leaving  the  other  partners 
in  all  respects.  .  .  .  That  these  debts  were  assumed  by  the  new 
firm  is  manifest  from  the  nature  of  the  business,  the  attending 
circumstances,  the  declared  intention  of  the  parties,  their  sub- 
sequent acts,  and  their  interests."  All  this  would  be  true  of 
this  case  if  the  articles  of  copartnership  are  to  be  construed  as 
contended  for  by  the  appellees.  It  would  seem,  therefore,  that, 
upon  a  change  of  partnership  by  the  dropping  out  of  one  mem- 
ber, the  new  firm  may  become  liable  for  existing  debts  although 
the  evidence  may  fall  short  of  establishing  a  complete  novation. 
And  if,  in  the  present  case,  by  virtue  of  the  articles  of  copart- 
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nership  or  otherwise,  the  new  firm  as  such  became  liable  to  the 
creditors  for  the  debts  existing  at  the  time  of  the  change  of 
membership,  then,  manifestly  none  of  the  partners  at  the  time 
of  the  assignment  had  any  equity  which  would  entitle  him  to 
demand  that  the  debts  incurred  afterwards  should  be  first  paid. 
The  equities  of  the  creditors  must  be  worked  out  through  the 
equities  of  the  partners,  and  if  none  of  the  partners  has  an  equity 
to  have  a  preference  made  in  the  distribution  then  of  course 
none  of  the  creditors  has  any,  and  the  distribution  decreed  by 
the  court  to  all  of  the  creditors  of  the  MeadviUe  Savings  Bank 
without  regard  to  changes  in  the  membership  of  the  partnership 
was  right. 

It  will  be  observed,  however,  that  in  order  to  reach  this  con- 
clusion, it  is  necessary  to  hold,  in  the  first  place,  that  the  articles 
of  copartnership  contain  such  an  agreement  as  we  have  referred 
to,  and,  in  the  second  place,  that  it  enured  to  the  benefit  of 
those  who  became  creditors  prior  to  the  changes  in  the  member- 
ship of  the  firm.  Do  the  articles  of  copartnership  contain  an 
agreement  which  bound  the  new  firm,  created  whenever  a  change 
of  membership  occurred,  to  pay  past  debts  and  to  indemnify  the 
retiring  member  against  them?  This  is  the  pinch  of  the  case. 
The  solution  of  this  question  depends  finally  on  the  construction 
of  that  clause  of  the  provision  relative  to  the  transfer  of  stock 
which  reads :  '^and  upon  such  transfer  the  assignee  or  assignees 
of  such  share  or  shares  shall  thereby,  as  to  such  share  or  shares, 
succeed  and  become  subject  to  all  the  rights  and  obligations  of 
an  original  party  thereto."  The  ordinary  rule  is,  that  the  pur- 
chaser of  a  partner's  interest  acquires  no  right  to  be  admitted 
ta  the  firm  without  the  consent  of  the  remaining  partners,  or  to 
interfere  in  the  partnership  affairs.  What  he  acquires  is  simply 
the  seller's  share  of  the  assets  after  the  partnership  debts  are 
paid.  One  purpose  of  the  provision  under  consideration  was 
to  secure  his  admission  into  the  new  firm  and  to  prevent  a 
winding  up  of  the  business.  It  is  questionable  whether  more 
was  intended.  An  incoming  partner  may  become  liable  for  the 
debt  of  the  old  firm  by  agreement,  but  the  presumption  of  law 
is  against  such  liability  and  requires  proof  to  remove  it :  Kountz 
V.  Holthouse,  85  Pa.  235.  Even  if  this  were  a  new  question, 
we  should  hesitate  to  say  that  this  provision,  standing  by  itself, 
could  be  construed  as  an  agreement  whereby  a  purchaser  of  a 
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share  of  stock  would  become  liable  to  creditors  for  all  of  the 
past  debts  of  the  concern.  And  yet  this  is  what  we  must  hold 
to  sustain  the  decree.  The  more  reasonable  and  natural  con- 
struction of  the  language  is,  that  upon  a  transfer  of  stock  the 
assignee  acquired  the  rights  and  became  subject  to  the  obliga- 
tions of  a  partner  as  fully  as  an  original  member  of  the  firm  or 
holder  of  stock — which  is  the  same  thing — acquired  such  rights 
and  became  subject  to  such  obligations.  But  this  is  not  a  new 
question.  After  a  careful  comparison  of  these  articles  with 
those  of  the  Pittsburg  Savings  Bank,  which  were  construed  in 
Christy  v.  Sill,  131  Pa.  477,  we  are  of  opinion  that  that  deci- 
sion rules  this  case.  The  manner  of  conducting  the  business  of 
that  bank  was  similar  to  that  of  the  Meadville  Savings  Bank. 
The  articles  of  copartnership  with  reference  to  the  dissolution 
of  the  partnership  and  the  transfer  of  stock  were  substantially 
the  same  as  these;  but  in  place  of  the  provision  under  con- 
sideration was  this :  "  All  stockholders  are  hereby  individually 
bound  to  make  good  to  all  depositors  the  amount  of  their  de- 
posits." If  anything,  that  is  a  less  ambiguous  provision  than 
this,  and,  as  we  have  suggested,  the  related  provisions  and  the 
manner  of  doing  business,  so  far  as  they  might  be  resorted  to 
in  aid  of  its  construction,  were  very  much  the  same  as  appear 
in  the  present  case.  But  the  court  said — McCollum,  J.,  "  We 
are  unable  to  discover  in  the  restrictions  on  the  sale  of  stock 
any  engagement  by  the  incoming  partner  to  become  liable  for 
the  antecedent  debts  of  the  firm,  and  we  cannot  construe  arti- 
cle 27  as  imposing  on  him  such  a  liability.  If  it  had  been  the 
purpose  of  the  partnership  to  attach  such  a  result  to  a  change 
of  membership,  it  should  have  been  clearly  expressed.  We 
think  article  27  refers  to  deposits  made  with  the  firm  of  which 
the  stockholder  is  a  member,  and  that  it  has  no  application  to 
deposits  made  with  a  preceding  or  subsequent  firm.  Thus  read 
and  understood,  it  is  intelligible  and  in  accord  with  weU  estab- 
lished principles." 

For  the  same  reasons  we  are  compelled  to  the  conclusion  that 
the  articles  under  consideration  cannot  be  construed  as  binding 
the  new  firm,  created  when  a  change  in  membership  took  place, 
to  pay  the  antecedent  debts.  They  remained  the  debts  of  those 
who  were  members  of  the  firm  when  the^  were  incurred,  and 
80  far  as  we  can  see  the  persons  composing  the  Meadville  Sav- 
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ings  Bank  on  August  2, 1893,  are  still  liable  to  every  depositor 
whose  money  they  had  received,  unless  the  last  partnership  has 
heretofore  paid  the  debt.  The  hardship  which  it  is  suggested 
is  likely  to  result  from  not  allowing  them  to  participate  in  this 
distribution  is  more  seeming  than  real.  Every  one  who  lends 
money  to  a  partnership  composed  of  a  number  of  persons, 
whether  the  firm  be  organized  for  banking,  manufacturing  or 
other  business  is  presumed  to  know  that  changes  are  likely  to 
occur  from  time  to  time  in  the  membership.  He  is  bound  to 
know  the  law,  and  there  can  be  no  presumption  of  law  or  fact 
that  he  will  suffer  if  he  is  left  to  his  remedy  against  those  whom 
he  trusted. 

As  the  whole  right  of  property  existed  in  those  who  consti- 
tuted the  firm  after  the  last  assignment  of  stock,  their  right  to 
appropriate  it  to  the  partnership  debts  of  that  firm  is  clear  and 
unquestionable :  Baker's  Appeal,  21  Pa.  76. 

The  learned  auditors  have  found  that  the  legal  effect  of  the 
resolution  authorizing  the  assignment  and  the  deed  executed 
pursuant  thereto  was  to  vest  the  assets  of  the  association  in  the 
hands  of  the  assignee  for  the  benefit  of  creditors  of  the  partner- 
ship then  existing,  and  which  had  its  origin  at  the  time  of  the 
transfer  by  Beman  to  Kitchen.  This  finding  we  think  was  cor- 
rect. There  is  nothing  in  the  circumstances  attending  the 
passage  of  the  resolution  or  the  making  of  the  deed,  nor  in  the 
writings  themselves  to  justify  any  other  conclusion.  We  must 
hold  the  assignment  to  have  been  intended  for  the  benefit  of 
those  only  who  had,  at  the  time  it  was  made,  a  clear  legal  status 
as  creditors  of  the  firm  which  was  the  tlien  owner  of  the 
assigned  estate.  It  follows  that  the  distribution  recommended 
by  the  auditors  is  correct,  except  as  to  the  claim  of  T.  H.  Apple. 
In  the  view  taken  of  the  main  question  by  the  learned  judge  it 
was  not  necessary  to  pass  on  his  exceptions,  hence  they  were 
not  considered  and  no  disposition  was  made  of  them.  Not  hav- 
ing been  able  to  adopt  his  conclusion  upon  that  question  it  now 
becomes  necessary  for  us  to  consider  these  exceptions. 

On  August  2, 1893,  when  the  last  change  in  the  partnership 
took  place,  T.  H.  Apple  had  a  credit  balance  of  $670.47.  On 
December  1, 1893,  his  account  was  overdrawn  $132.90.  He 
made  subsequent  deposits  so  that  on  January  13, 1894,  when 
the  bank  closed  its  doors,  he  had  made  good  this  overdraft  and 
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had  a  balance  in  his  favor  of  9^790.30.  The  auditors  say  in 
regard  to  this  and  similar  cases :  "  If  by  dealings  on  or  after 
the  last  change  of  partnership  interests,  to  wit :  August  2, 189?, 
the  claim  of  the  creditors  who  held  a  credit  balance  in  the  bank 
nt  that  time  has  been  changed,  they  can  only  participate  to  an 
extent  equal  to  the  new  credits  created  subsequently  thereto, 
and  all  pajrments  made  after  such  change  must  be  applied  in 
discharge  of  such  an  indebtedness."  Applying  this  rule  to 
Mr.  Apple's  case  they  held  that  he  was  entitled  to  a  dividend 
on  $119.90,  the  difference  between  his  credit  balance  on  Au- 
gust 2, 1893  ($670.40),  and  his  credit  balance  on  January  13, 
1894,  ($790.30).  The  question  is  precisely  the  same  as  if, 
instead  of  having  overdrawn  his  account  on  December  1,  1893, 
he  had  simply  drawn  out  an  amount  which  would  exactly  bal- 
ance his  account.  Suppose  that  in  that  case  he  had  subse- 
quently deposited  $790.30  and  that  that  balance  stood  to  his 
credit  on  the  books  of  the  bank  when  the  bank  closed,  upon 
what  theory  could  the  payments  made  to  him  prior  to  Decem- 
ber 1, 1893,  be  used  to  reduce  his  credit  balance  on  January  13, 
1894?  Upon  no  theory,  except  that  such  payments  were  in 
the  nature  of  overdrafts  or  loans,  and  that  subsequent  deposits 
were  but  repayments  thereof.  This  is  apparently  the  theory 
adopted  by  the  auditors,  but  it  is  utterly  inconsistent  with  the 
theory  of  the  parties  to  the  transaction  as  manifested  by  their 
unequivocal  acts. 

In  their  supplemental  report  the  auditors  say  ^^  that  upon  a 
transfer  of  stock  or  change  in  the  partnership  interests  no  new 
books  were  opened  nor  were  the  accounts  between  the  partners 
settled ;  that  the  business  was  conducted  as  before  and  there 
was  no  separation  or  distinction  made  between  past  and  future 
liabilities  or  assets  on  the  occasion  of  any  transfer,  and  that  the 
assets  or  moneys  of  the  bank  were  used  in  discharging  old  obli- 
gations or  in  making  new  loans,  without  any  reference  to  the 
transfer  of  stock  and  without  regard  to  the  time  when  the  lia- 
bilities so  made  were  incurred;"  ....  When,  therefore,  the 
new  partnership  honored  the  depositor's  checks  against  the 
balance  which  stood  to  his  credit  on  August  2, 1893,  or  paid 
him  in  any  other  way,  it  was  understood  by  the  parties,  not  as 
a  loan  or  an  overdraft,  but  as  a  discharge  pro  tanto  of  his  obli- 
gation against  the  bank.    Assume  that  the  new  partnership 
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was  not  legally  bound  to  pay  the  indebtedness  due  to  deposit- 
ors on  August  2, 1893,  yet  if  from  politic  motives,  in  order  to 
retain  the  confidence  of  the  public  and  to  obtain  new  credits, 
they  saw  fit  to  assume  or  to  pay  it,  they  could  not  afterwards 
turn  round  and  say  that  the  payment  was  simply  a  loan  or  an 
overdraft  which  they  were  entiUed  to  deduct  from  future  de- 
posits. If,  between  August  2, 1893,  and  January  13, 1894,  tlie 
payments  to,  and  deposits  of,  the  depositors  were  exactly  equal 
the  foimer  would  properly  be  applied  to  the  new  indebtedness 
and  thus  no  new  credit  would  be  created.  If  the  credit  balance 
on  August  2, 1893,  was  at  no  time  thereafter  reduced,  the  extent 
of  the  new  credit  would  be  measured  by  the  difference  between 
the  credit  balance  on  that  date  and  the  final  balance  on  Janu- 
ary 13, 1894,  and  in  such  case  the  distribution  report  by  the 
auditors  is  right.  But  we  think  the  appellees  are  clearly  right 
in  maintaining  that  where  the  credit  balance  on  August  2, 1893, 
was  reduced  by  subsequent  payments  there  should  be  deducted 
from  the  final  balance  only  the  lowest  balance  to  which  the  ac- 
count was  reduced  after  August  2, 1893,  and  the  difference, 
representing  as  it  does  a  new  credit,  should  participate  in  the 
distiibution.  By  this  rule  Mr.  Apple  was  entitled  to  a  divi- 
dend on  his  entire  credit  balance  of  $790.30.  His  first  excep- 
tion is  sustained.  As  he  only  has  excepted  upon  this  ground, 
schedule  "A"  as  reported  by  the  auditors  will  require  but 
slight  modification. 

So  much  of  the  decree  as  dismisses  the  exceptions  to  the 
auditors'  charge  for  compensation  is  affirmed.  The  rest  of  the 
decree  is  reversed  and  the  cause  is  remitted  to  the  court  below 
with  directions  to  make  distribution  in  accordance  with  the 
auditors*  schedule  A  except  as  modified  by  the  allowance  of  a 
dividend  to  T.  H.  Apple  on  his  entire  credit  balance  of  i790.80. 
The  costs  of  this  appeal  are  directed  to  be  paid  out  of  Uie  as- 
signed estate. 
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Appeal  of  Matilda  Martin  and  Obediah  Jacobs  In  re 
Assigned  Estate  of  George  Smith  and  Wife. 

(Reported  2  Pa.  Superior  Coart  Reports,  67.) 

The  following  additional  details,  supplementing  the  state- 
ment of  facts  in  above  entitled  case  reported  on  page  67  of  tliis 
volume,  are  set  out  as  being  possibly  of  assistance  to  a  full 
understanding  of  the  facts  in  the  case. 

Assignee's  Return  op  Sale. 
To  the   Honorable  the  Judges  of  Court  of  Common  Pleas  of 
Adams  Co: 

Daniel  F.  Stitzel,  the  witliin  named  Assignee,  respectfully 
reports:  That  in  pursuance  of  the  within  order  of  Court  to 
him  directed,  he  did,  after  giving  due  and  legal  notice  by  adver- 
tisement in  two  newspapers  published  in  said  county,  for  at 
least  three  weeks  prior  to  the  day  of  sale,  and  by  printed  hand 
bill  as  required  by  law,  on  the  31st  day  of  August,  1894,  expose 
the  premises  of  the  said  George  Smith  and  Catharine,  his  wife, 
mentioned  in  the  within  order,  to  sell  by  public  vendue  or  out- 
cry, on  the  premises,  and  then  and  there  sold  the  same  as  follows : 

Tract  No.  1,  A  Farm^  situate  on  the  dividing  line  between  the 
cmmties  of  Adams  and  Yorky  containing  136  acres^  more  or  less^ 
and  Tract  No*  2,  situate  in  York  county^  containing  21  acres^ 
more  or  lessy  was  sold  as  one  tract  to  John  A.  Gardner  for  the 
sum  of  six  thousand  five  hundred  and  fifty- seven  dollars  ($6,557.) 

Tract  No.  3,  The  Timber  Lot,  containing  20  acres,  more  or 
less,  situated  in  Franklin  township,  York  county,  was  sold  in 
the  foDowdng  tracts :  Six  acres  of  the  same  was  sold  to  Charles 
M.  Wolf  for  the  sum  of  one  hundred  and  forty-five  dollars  and 
fifty  cents  ($145.50.)  Six  acres  of  the  same  was  sold  to  Mag- 
dalene Schrader  for  the  sum  of  one  hundred  and  seventeen  dol- 
lars, ($117.00.)  Eight  acres,  more  or  less,  were  sold  to  John  A. 
Gardner  for  the  sum  of  one  hundred  and  two  dollars  ($102.00.) 
These  sales  were  all  made  on  the  terms  prescribed  in  the  ivithin 
order,  they  being  the  highest  and  best  bidders,  and  the  above 
being  the  highest  and  best  prices  bid  therefor — which  sale  as 
aforesaid  made,  he  asks  may  be  confirmed  by  the  Court,  and  he 
instructed  to  make  and  deliver  deeds  for  the  same  to  the  said 
purchasers,  firm  and  stable  forever.    And  he  will  ever  pray,  etc. 
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LIST  OP  LIENS  BY  NAMES,   DATES. 

AM0UNT8  AND  COUNTIES. 


No. 

Name. 

DfttM  of  Lien  in 
Adams  Co.                   York  Co. 

Amount  in 
Adams  Co.       York  Co. 

1 

Houck 

Mar.  15, 1878 

$  904.11 

2 

Houck 

"       "   1875 

789.10 

3 

MartlD 

Apr.  18, 1881 

1194.95 

4 

Jacobs 

Apr.  21, 1885 

356.35 

5 

Dick 

Apr.  20, 1887 

$  586.75 

0 

Houck 

Apr.  20, 1887 

Apr.  10, 1891 

661.25 

649.90 

7 

Lerew 

Dec.  7,  1887 

Dec.  9,  1887 

1317.11 

1317.11 

8 

Houck 

May  7,  1888 

860.40 

9 

Houck 

Apr.  27, 1889 

67.a5 

10 

Houck 

May  i,  1889 

227.60 

11 

Hafer 

Feb.  28, 1891 

143.00 

12 

Weaver 

Apr.  1,  1892 

Apr.  2,  1892 

1054.02 

1054.02 

DISTRIBUTION  AS   REPORTED. 

▲DAMS  COUNTY  FUND. 


By  Value. 

By  Acreage. 

1.  Houck  Judgment 

$  904.11 

1.  Houck  Judgment 

$  904.11 

2.  Houck         " 

789.10 

2.  Houck     " 

789.10 

3.  Martin         " 

1194.95 

3.  Martin      *'      1194.95 

4.  Jacob 

356.35 

on  which  balance 

6.  Houck         *• 

is  awarded  on  ac- 

paid on  account  of 

count 

963.98 

$661.25 

539.48 

Total  fund  for  distiibu- 

Total  fund  for  distribu- 

tion 

$2657.19 

tion 

$3883.67 

YOBK  COUNTY  FUND. 

By  Value. 

By  Acreage. 

5.  Dick  Judgment 

$  586.75 

5.  Dick  Judgment 

$  586.75 

7.  Lerew       ** 

1317.11 

7.  Lerew       " 

1317.11 

8.  Houck       •* 

360.40 

8.  Houck       " 

360.40 

9.  Houck       " 

67.85 

9.  Houck       " 

67.85 

10.  Houck       " 

227.60 

10.  Houck       " 

227.60 

11.  Hafer         "    on  ac- 

11. Hafer 

143.00 

count  of  $143 

77.62 

6.  Houck      " 
12.  Paid  on  account  of 

649.90 

Total  fund  for  distribu- 

tion 

$2637.33 

Weaver  Judgt.  of 

$1054.02 

.396.52 

Total  fund  for  distribu' 

Uon 

3749.13 
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ACTIONS. 

1.  AasumpHt — Joint  tenancy  in  oil  wells — Act  of  May  6,  1891,  P.  L. 
41.    Marttand  r.  Callihan,  340. 

2.  DecedenVB  estates^  Action  against  heirs  for  decedents  debts.  Suit 
cannot  be  brought  directly  against  the  heirs  of  a  decedent  for  recov- 
ery of  a  debt  due  by  decedent;  it  must  be  brought  against  the  execu- 
tors and  judgment  be  obtained  by  scire  facias  against  the  heirs.  In 
the  absence  of  an  executor,  etc.,  an  administrator  d.  b.  n.  on  the 
decedent^s  estate  can  be  raised.    Wetmore  r.  DobbinSy  110. 

AFFIDAVIT  OF  DEFENSE,  see  PracUce,  C.  P. 

AMENDMENT. 

1.  Substitution  of  receiver  for  assignee.  The  substitution  of  a  re- 
ceiver for  an  assignee  as  plaintiff  in  an  execution  and  exceptant  to  a 
sheriff^s  sale  rests  In  the  sound  discretion  of  the  lower  court  and  will 
not  be  interfered  with.    Laird's  App*,  300. 

APPEALS. 

1.  Practice f  C,  P, — Practice^  Super,  Ct,-- Exceptions,  Christner 
T*  John,  78. 

2.  Practice^  equity — Court  interprets  its  own  decree,  Fnllertoii  r. 
Peabody,  145. 

3.  Practice^  Superior  Ct. — A  bad  reason  will  not  invalidate  a  good 
ruling.  An  appellate  tribunal  looks  to  the  merit  of  a  decree  brought 
before  it  for  review,  and  will  not  reverse  merely  because  some  or  all 
of  the  reasons  relied  on  by  the  court  are  not  tenable.  A  bad  reason 
does  not  invalidate  a  good  ruling;  and  if,  for  any  reason  presented  by 
the  record,  the  decree  appealed  from  can  be  supported  it  should  be 
upheld.    Wenger's  Est.,  611. 

4.  Practice,  Superior  Ct, — Appeal  quashed  for  want  of  bail.  Page 
&  Bro.  T.  MoNaoghton  Co.,  519. 

5.  Practice,  Superior  Ct, — Assignments  of  error — Rule  XVII. — Unan- 
swered question.    Com*  Y*  Smithy  474. 

6.  Removal  of  paupers — JuHsdiction,  Superior  Ct*  OTerseers  t« 
OTerseersy  397. 

ARBITRATION. 

1.  Death  of  arbitrator  before  award  made.  Where  an  arbitrator, 
chosen  under  the  legal  arbitration  act  of  April  6,  1870,  P.  L.  948,  dies 

(651) 
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after  testimony  is  taken  but  before  an  award  is  rendered,  tbe  statute 
failing  to  make  any  provision  for  filling  the  vacancy,  the  death  must 
necessarily  operate  to  revoke  the  submission  and  the  proper  course  is 
to  apply  to  the  court  for  a  rescission  of  the  rule.  Hoggins  Y.  HeiUf 
103. 

ARCHITECT. 

1.  Implied  potoers  cf^ Agency— Mechanic's  lien.  Langeiilieim  r. 
Anschatz-Bradberry  Co.^  285. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Assignee's  sale — Land  in  a^oining  counties — Distribution.  X^and 
consisting  of  a  farm  situated  in  two  counties,  and  a  parcel  in  one 
county  not  contiguous  to  the  fii-st  were  sold  as  one  lot  at  so  much 
per  acre.  Buildings  were  erected  on  the  Adams  county  portion  of 
tlie  farm,  increasing  the  acreage  value,  which  apart  from  the  build- 
ings was  about  equal  to  that  of  the  York  county  portion.  There  were 
liens  in  the  respective  counties  which  presented  questions  of  priority 
at  the  time  of  distribution.  The  fund  was  not  sufficient  to  meet  all 
of  said  liens.  Held,  that  the  distribution  should  be  made  on  the 
basis  of  value  and  not  of  quality.    Smith's  EsLy  67. 

2.  Assignee's  sale — Land  in  different  counties—Equitable  distribu- 
tion. Where  lands  are  sold  by  an  assignee  as  one  lot,  although  con- 
sisting of  parcels  in  two  adjoining  counties,  subject  to  liens  in  each 
county,  distribution  in  proportion  to  values  would  seem  to  be  the 
normal  rule,  to  be  departed  from  only  in  exceptional  cases;  such  dis- 
tribution will  give  to  tlie  respective  incumbrances  the  fund  actually 
produced  by  the  land  on  which  they  ai*e  respectively  liens.  Smith's 
Est,  67. 

3.  Distribution— Bona  fides — Judgment  to  wife — Auditor's  finding— 
When  conclusive.    Wenger's  Est*)  611. 

4.  Fraud — Standing  qf  simple  contract  creditor.  In  distiibution  of 
an  assigned  estate  a  simple  contract  creditor,  who  establishes  his 
claim,  has  standing  to  attack  a  judgment  in  fraud  of  creditors.  Wen- 
ger's  Est.,  611. 

5.  Partnership — Continuing  business — WTiai  creditors  participate. 
MeadTille  Sayings  Bank  Est.,  618. 

ATTORNEY  AT  LAW. 

1.  Attorney  and  client — Effect  (if  findings  by  court.  Where  a  contro- 
versy between  an  attorney  and  client  is  submitted  to  the  court  on  rule, 
answer  and  depositions,  the  record  presents  the  decree  with  the  weight 
of  a  verdict,  and  it  will  not  be  set  aside  unless  eiTor  clearly  appears. 
Oilmore  y.  Water  Co.,  99. 

2.  Attorney  and  client — Settlement  of  dispute.  When  a  client  is  dis- 
satisfied with  the  sum  retained  by  his  attorney  as  compensation,  he 
may  either  bring  suit  against  or  take  a  rule  upon  him.  In  the  latter 
case  the  court  will  compel  immediate  justice  if  the  sum  retained  be 
such  as  to  show  fittudulent  intent;  if  the  answer  convinces  the  court 
that  the  sum  is  held  back  in  good  faith  and  is  not  more  than  honest 
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compensation,  the  rule  will  be  dismissed  and  the  client  remitted  to  a 
jury  trial.    Gilmore  Y.  Water  Co.,  99. 

3.  Lien — Has  no  Hen  at  law  on  a  fund  created  by  his  services.  There 
Is  no  warrant  for  the  proposition  that  at  law  an  attorney's  claim  for 
services,  for  a  sum  not  judicially  ascertained  nor  assented  to  by  other 
claimants,  is  a  lien  upon  the  fund  attached  as  against  such  claimants. 

However  desirable  it  may  be  to  allow  claims  of  counsel  for  services 
out  of  funds  which  those  services  secured,  it  cannot  be  done  in  the 
absence  of  legislation  permitting  it.  This  is  essentially  true  where 
the  fund  is  impressed  with  a  trust  in  remainder.  Patrick  Y*  Binga* 
man,  113. 

4.  Power  qf  courts  to  disbar.  There  can  be  no  question  that  the 
court  has  the  power  to  suspend  or  disbar  an  attorney  at  law  if  he 
shall  misbehave  himself  in  his  office  as  such  attorney. 

An  attorney  at  law,  engaged  as  counsel  for  a  defendant  convicted  of 
murder,  presented  to  the  court,  on  a  motion  for  a  new  trial,  an  affi- 
davit which  he  had  prepared  in  the  absence  of  and  before  he  had  met 
the  witness.  The  attorney  stated  to  the  couii;,  upon  being  questioned, 
that  the  witness  had  dictated  the  affidavit  in  his  presence.  It  further 
appeared  that  a  detective,  engaged  by  the  attorney  to  procure  a  wit- 
ness to  swear  to  certain  facts,  had  pretended  to  do  so,  and  having 
reported  to  the  district  attorney's  office,  was  instructed  there  to  ascer- 
tain more  precisely  what  was  wanted.  He  received  the  affidavit  In 
question,  took  it  to  the  district  attorney's  office,  and,  under  instruc- 
tions from  one  of  the  assistant  distiict  attorneys,  he  took  a  woman 
employed  in  the  police  department  to  the  attorney,  and  she,  under 
his  instructions,  signed  and  swore  to  the  affidavit.  Held^  that  such 
conduct  was  in  violation  of  an  attorney's  oath  and  clearly  justified 
the  court  below  in  suspending  such  attorney  for  the  period  of  one 
year.    In  re  Shoemaker,  27. 

5.  Proceedings  qf  disbarment  or  by  indictment  not  alternative.  It  is 
not  the  law  that  the  court  cannot  strike  from  its  rolls  the  name  of  an 
attorney  who  has  committed  an  indictable  offense  in  his  office  of  attor- 
ney while  the  indictment  therefor  is  pending  against  him.  Proceed- 
ings of  disbarment  and  indictment  are  essentially  different  in  their 
nature  and  purposes.    In  re  Shoemaker,  27. 

AUDITOR. 

1.  Assignment  for  creditor^Distribution^Bona  fldes-— Judgment  to 
wife — Auditor's  finding — When  conclusive.    Wenger's  Est*,  611. 

BENEFICIAL  ASSOCIATION. 

1.  Bight  qf  member  to  designate  bent^ciary,  A  member  of  a  bene- 
ficial society  may  designate  to  whom  a  death  benefit  shall  be  paid, 
there  being  no  prohibitory  or  restrictive  language  excluding  from  the 
power  of  the  corporation  the  right  to  contract  especially  with  the 
member  for  the  payment  of  benefits  to  other  persons  than  his  widow 
and  children.    Wolpert  Y.  Knigkts  of  Birmingham,  564. 
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BOROUGHS. 

1.  County  bridges — Township  roads— Borough  streets— Included  in 
the  Act  of  June  13, 1836,  P.  L.  551.    Tooghioghen  j  Bir.  Brid^,  265. 

BHIDGES. 

1.  County  bridges— Boroughs — Townships,  The  legislature  intended 
the  act  of  1836  to  include  borough  streets  as  well  as  township  roads, 
and  the  statute  contemplates  the  erection  of  a  county  bridge  in  a  bor- 
ough or  connecting  two  boroughs.    Tonghiogheny  Biy.  Bridge^  2^5. 

CEMETERY  COMPANY. 

1.  Taxation — Exemption — Municipal  assessments.  Phila*  T.  Ceme- 
tery, 569. 

CHATTELS. 

1.  Sale  of— Possession— Fraud— Rule  of  Clow  v.  Woods.  WeUer  T. 
Meeder,  488. 

CLUBS. 

1.  Liquor  law— Club  sales.    Com*  Y.  Smitliy  474. 

CONSTITUTIONAL  LAW. 

1.  Public  officers — County  commissioners.  The  Act  of  May  16,  1872, 
P.  L.  405  entitled  **  An  act  relating  to  county  commissioners  of  Cam- 
bria County'^  is  constitutional.    Com.  Y.  Lloyd,  6. 

2.  Statutes — Construction  of^Legal  maxims.    Com*  Y«  Lloyd,  6. 

3.  Statutes— Rules  of  construction.  It  is  the  duty  of  the  court  to 
sustain  a  statute  if  it  possibly  can  be  done,  without  violating  the  let- 
ter or  spirit  of  the  constitution. 

The  title  of  an  act  need  not  be  a  perfect  or  full  index  to  the  entire 
subject  of  the  bill;  fair  notice  of  its  contents  is  all  that  is  required. 

Where  the  title  of  an  act  gives  no  notice  or  warning  of  the  subject 
of  a  proviso,  such  proviso  offends  against  art.  III.  sec.  3  of  the  consti- 
tion  of  Pennsylvania.    Otto  Twp.  Boad,  20. 

4.  Statutes — Sufficiency  of  title — Road  law.  The  second  proviso  of 
the  act  of  April  15,  1891,  P.  L.  17,  providing  for  appeals  from  the 
decree  of  the  court  of  Q.  S.  confirming  the  report  of  viewers  assessing 
damages  in  road  mattera,  is  unconstitutional.    Otto  Twp*  Boad,  20. 

5.  Title  of  act — Constitution^  art.  3,  sec.  3 — Act  of  March  22,  1887, 
P.  L.  S— Livery  stable  keepers.     Com.  Y.  Moore,   162. 

CONTRACT. 

1.  Ambiguity — Construction  by  parties — Question  for  Jury.  The  par- 
ties to  a  contract,  where  there  may  be  some  ambiguity,  always  have 
a  right  and  can  put  their  own  construction  upon  their  own  lease,  and 
it  is  a  proper  question  to  submit  to  the  jury  whether  both  parties 
agree  to  such  a  mutual  construction,  and  the  jury  so  finding  should 
adopt  such  construction  as  its  own.    Wright  Y*  Gas  Co.,  219. 

2.  Breach  of —Inferior  quality — Damages — Question  for  jury.  Stress 
of  circumstances  may  compel  a  man  to  use  an  article  which  is  not  np 
to  the  standard  contracted  for  nor  reasonably  fit  for  use,  but  the  fact 
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that  i*ail8  purchased  could  be  and  were  bo  used  by  vendee  is  not  con- 
clusive of  the  question  whether  they  were  reasonably  fit  for  use;  and 
the  question  of  vendee's  damages  may  be  left  to  the  jury  to  determine, 
there  being  evidence  sufficient  to  warrant  a  jury  in  finding  <1)  that 
the  goods  delivered  were  not  as  purchased  but  of  a  much  Inferior 
grade  and  (2)  what,  if  any,  damages  resulted  from  such  inferior  quality 
of  the  goods.    Iron  Co.  y.  Biehardson  &  Co.^  208. 

3.  Consideration — Subscription  to  stock  qf  proposed  corporation.  A 
very  slight  advantage  to  one  party  or  a  trifling  inconvenience  to  an- 
other is  sufficient  consideration  to  support  a  contract  when  made  by 
a  man  of  good  capacity  who  is  not  at  the  time  under  the  influence  of 
any  fraud,  imposition  or  mistake. 

Where  one  who  was  interested  in  the  organization  of  a  proposed 
corporation  induced  another  to  subscribe  for  stock  therein,  agreeing 
that  if  the  latter  would  do  so  he  would  take  the  stock  at  the  end  of 
one  year,  the  conti-act  is  a  valid  one,  the  consideration  being  the  pay- 
ment of  money  upon  the  subscription  which  has  been  induced  by  this 
promise.    McClymonds  T.  Stewart,  310. 

4.  Construction — Reasonable  time.  When  parties  agree  that  a  thing 
shall  be  done  and  no  time  is  specified  in  which  it  is  to  be  completed, 
the  law  presumes  that  a  reasonable  time  will  be  given  consideiing  the 
nature  of  the  business.    Wright  r.  Gas  Co.,  219. 

6.  Construction  of  written  correspondence — Province  qf  court  and 
Jury,    Smelting  Co.  y.  Ammonia  Co.,  555. 

6.  Meeting  of  minds — Contract  arising  from  correspondence.  Where 
negotiations  resulting  finally  in  an  order  for  a  delivery  of  goods  have 
been  conducted  by  telegrams  and  letters,  the  point  where  an  obvious 
meeting  of  minds  has  been  arrived  at  must  govern  the  resulting  con- 
tiactual  obligations,  and  be  referred  to  in  construing  the  correspond- 
ence as  culminating  in  a  contract  of  sale.  Iron  Co.  y.  Biehardson  & 
Co.y  208. 

7.  Express  warranty  of  quality — No  special  form  requisite.  Iron  Co. 
y.  Biehardson  &  Co.,  208. 

8.  Fraud — Misrepresentation.    Brown  y.  EeeleSy  192. 

9.  Landlord  and  tenant — Lea^e — Covenant  to  renew.  Calms  V.  Ll- 
wellyn  &  Genois,  509. 

10.  Mechanic's  lien — Contract  against  lien — Rule  of  construction-^ 
Building  contract — I^ffect  of  same  as  notice.    Salliyan  y.  Haneoek^  525. 

11.  Parol  evidence — H'ritten  agreement.    Nye  y.  Pittsborg  Co.,  384. 

12.  Practice,  C.  P. — Affldatit  of  defense — Violation  of  written  con- 
tract.   Bright  y.  Slggins,  106. 

13.  Reformation  of— Evidence — Sufficiency  of  proof.  Brewing  Co. 
y.  Thomeier,  345. 

14.  Statute  of  frauds — Collateral  and  original  undertakings.  Barr 
y.  Mazer,  436. 

15.  Statute  of  frauds — Parol  ojgreement  to  abandon  an  easement — Exe- 
cuted contract — Evidence.    Hudson  y.  Watson,  422. 

16.  Suretyship — What  constitutes  a  contract  of.  Browing  Co.  y. 
Thomeier,  345. 

17.  Wagering  contract — Assignment  of  policy  on  w(/c'«  life  to  ftus- 
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band's  creditor.  The  assignment  of  a  policy  of  life  insurance  taken 
out  by  a  wife  on  her  own  life,  though  made  in  good  faith,  to  a  person 
who  has  no  insurable  interest  in  the  life,  would  be  a  wagering  contract 
and  contrary  to  the  policy  of  the  law. 

The  policy  being  in  favor  of  the  husband  and  assigned  to  the  assignee 
in  consideration  of  money  loaned  to  him  on  the  faith  of  the  assign- 
ment, the  assignee  is  so  far  to  be  protected  as  to  be  permitted  to  retain 
the  money  actually  advanced  on  the  credit  of  the  assignment.  Hen- 
dricks Y.  Beeresy  545. 

18.  Waiver— What  conatitutea  an  estoppel.    Waters  T.  Wolf,  200. 

19.  Warranty  qf  qiMlity — No  special  form  requisite  to  constitute-^ 
Warranty  qf  species  distinguished  from  seller^s  representation — Measure 
of  damages  for  inferior  articles  retained.  Iron  Co.  T*  Richardson  k 
Co.,  208. 

20.  Wammty  of  working  quality  of  ^machine,  Leggoe  ft  Co.  Y. 
Mayer  k  Co.,  529. 

CORPORATIONS. 

1.  Dissolution — Methods  necessary  to  he  observed.  In  a  matter  so 
vital  to  a  corporation  as  its  dissolution  it  is  not  too  much  to  say  that 
the  proceedings  should  be,  at  least,  as  deliberate  and  orderly  and  with 
as  full  opportunity  for  participation  by  the  stockholders  as  on  an  elec- 
tion of  officers,  or  on  the  question  of  an  increase  or  reduction  of  capi- 
tal stock  or  an  issue  of  preferred  stock. 

With  respect  to  notice  while  no  more  may  be  demanded  than  is  fixed 
by  the  act  of  April  4, 1872,  P.  L.  40,  in  the  absence  of  a  definite  period 
of  notice,  the  shortest  notice  of  election  for  any  purpose  directed  by 
later  statutes  reasonably  indicates  the  necessary  minimum  period. 

With  respect  to  proceedings  of  the  judges  the  statutory  require- 
ments in  relation  to  other  elections  apply  with  equal  force. 

The  balloting  must  be  conducted  with  all  fairness  so  as  to  give  every 
stockholder  the  opportunity  of  voting,  to  insure  that  only  legal  voters 
vote,  that  votes  are  fairly  counted  and  that  the  record  of  the  election 
shows  the  result  of  the  ballot.    Oil  Exchange's  Dissolntion,  508. 

2.  Equitable  supervision  cf^Election  to  dissolve.  The  coui'ts  in  the 
exercise  of  the  equity  powers  confen*ed  by  statute  may  supervise  the 
proceedings  by  which  stockholders  elect  the  course  they  will  pursue 
in  making  choice  of  questions  of  policy  involved  in  the  adoption  or 
rejection  of  a  proposed  measure,  such  as  the  dissolution  of  the  corpo- 
tion.  It  is  manifest  that  in  the  absence  of  such  judicial  supervision 
great  injustice  might  be  done  through  irregularity,  fraud  or  violence 
with  no  adequate  remedy  at  law.     Oil  Exchange's  Dissolntion,  508. 

3.  Equity  powers  of  the  court.  Under  the  act  of  June  16,  1836,  the 
courts  have  general  and  unlimited  equity  jurisdiction  over  corpora- 
tions, to  be  exercised  in  the  ordinary  manner  in  which  a  court  of  chan- 
cery acts,  as  the  equity  of  the  case  may  demand.  Oil  Exchange's 
Dissolntion,  508. 

4.  Subscription  to  stock — Contract — Consideration.  McClymonds  T. 
Stewart,  310. 
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COSTS. 

1.  Appeals — Superior  Court — Security  for  coats — Act  of  June  24, 
1893,  sec.  7,  P.  L.  212.    Marks  r.  Baker,  167. 

2.  Equity — Attachment  for  costs — Imprisonment  for  debt — Act  of 
July  12,  1842,  P.  L,  389.    Duff  T.  McDonoagh,  378. 

COUNTY  COMMISSIONERS,  see  Public  Officers. 

CRIMINAL  LAW. 

1.  Aijency — Liability  qf  principal  for  acts  of  his  agent  Ordinarily  a 
principal  is  not  held  criminally  responsible  for  the  acts  of  his  servant 
or  agent,  unless  he  in  some  way  participates  in,  countenances  or  ap- 
proves the  criminal  act  of  the  agent;  nor  can  a  principal  be  held  crim- 
inally liable  for  the  act  of  his  agent  in  opposition  to  his  will  and 
against  his  orders.    Com*  T.  Joknstony  317. 

2.  Forgery — Fictitious  name  on  note — Indictment — Essentials  thereof 
— Payment  qf  money  for  a  forged  note — Parts  of  one  transaction — For- 
mal dqfecL    Com.  r.  Bachopy  294. 

8.  Indictment — Surplusage — Practice,  Q,  S,  Every  objection  to  any 
indictment  for  any  formal  defect,  apparent  on  the  face  thereof,  should 
be  taken  by  demurrer  or  on  motion  to  quash  such  indictment  before 
the  jury  is  sworn  and  not  afterwards. 

Where  the  indictment  charged  forgery  in  apt  terms,  but  in  addition 
to  the  words  necessary  to  charge  such  misdemeanor  the  word  **  felo^ 
niously**  was  inserted,  such  word  may  be  rejected  as  surplusage,  it 
being  apparent  on  the  face  of  the  indictment  that  the  crime  would 
not  amount  to  felony.  The  mistake  of  the  pleader  cannot  avail  after 
verdict  on  motion  in  arrest  of  judgment.     Com*  Y.  Wood,  42. 

4.  Liquor  law — Selling  vjithout  a  license.    Com*  Y*  Peters,  1, 

6.  Murder  —  Conviction  for  assault  on  indictment  for  murder  im- 
proper. Upon  full  deliberation  and  after  careful  consideration  of  all 
the  authorities  it  is  held  by  the  Superior  Court  that  not  only  in  a  trial 
for  assault  and  battery  in  an  indictment  for  murder  is  conviction  for 
assault  and  battery  forbidden  by  statute,  but  that  upon  principle  it  is 
unfair  and  unjust  to  the  defendant.  It  deprives  him  of  the  opportu- 
nity and  right  to  settle  the  misdemeanor  as  conferred  by  sec.  9,  act 
March  81,  1860,  P.  L.  482;  it  compels  him  to  defend  without  notice 
against  murder,  manslaughter,  assault  with  attempt  to  commit  mur- 
der and  finally,  simple  assault  and  battery,  and  it  follows  that  his 
rights  may  be  matenally  affected  by  his  trial  for  a  constituent  misde- 
meanor, of  the  nature  of  which  he  had  no  notice,  and  which  he  had 
a  legal  right  to  settle  if  he  had  had  notice.    Com*  Y*  AdamSy  46. 

6.  Practice,  O.  A  T. — Indictment — Murder — Assault  and  battery. 
The  i-ight  upon  an  indictment  for  murder,  to  convict  the  defendant  of 
assault  and  battery  as  a  constituent  misdemeanor,  and  included  in  the 
felony  is  by  implication  forbidden  by  the  act  of  March  81,  1860. 

Applying  the  legal  maxim  ezpressio  unius  ezclusio  alterius  to  the 
construction  of  this  statute,  it  is  equivalent  to  the  direction  by  the 
legislature  that  upon  trial  of  any  indictment  for  murder  and  man- 
slaughter there  can  be  no  conviction  for  assault  and  battery.  Com* 
Y*  AdamSy  46. 

Vol.  11—42 
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DAMAGES. 

1.  Contract — Measure  qf  damageB  for  ii\ferior  article  retained.  Where 
an  article  has  not  been  returned  the  measure  of  damages  ordinarily  is 
the  difference  between  the  value  of  the  article  delivered  and  the  value 
of  the  article  agreed  to  be  delivered,  but  a  vendee  cannot  recover  the 
expenses  incident  to  his  adjustment  of  differences  between  himself 
and  another  to  whom  he  had  made  a  resale  of  the  goods  in  contro> 
versy.    Iron  Co.  r.  Bichardson  &  Go.y  208. 

2.  Eminent  domain — Measure  of  damages — Expert  testimony.  The 
measure  of  damages  for  land  taken  under  the  power  of  eminent  do- 
main is  the  difference  in  value  of  the  entire  property  or  tract  as  a 
whole  unaffected  as  it  was  before  the  taking,  and  as  it  is  affected  after 
the  taking.    Galbraith  y.  Phila.  Co.,  350. 

3.  Evidence — Vendor  and  vendee — Sale  of  property  r^sed  by  vendee. 
Smelting  Co*  r.  Ammonia  Co«^  555. 

DECEDENTS  ESTATE. 

1.  Actions — Action  against  heirs  for  decedents  debts,  Wetmore  T. 
Dobbins,  110. 

2.  Joint  tenancy — When  incident  of  survivorship  still  exists^Pre- 
scripUon  favors  tenancy  in  common — Will — Construction — Tenancy  in 
common — Distributive  words.    Storm  r.  Sawyer,  254. 

DEDICATION. 

1.  Road  law — Opening  streets — Dedication  by  reference  to  plot, 
Bellefleld  Are.,  148. 

2.  Use  of  road  for  twenty-one  years — Erroneous  instruction.  It  is 
en'or  to  instruct  a  juiy  without  qualification  that  the  use  of  ground 
for  twenty-one  years  makes  it  a  public  road  as  effectually  as  thougli 
It  had  been  originally  laid  out  by  proper  authorities.  Such  instruc- 
tions do  not  embrace  a  complete,  self  contained,  abstract,  legal  propo- 
sition. There  are  circumstances  under  which  this  language  would  be 
entirely  correct;  there  are  others  under  which  it  would  be  incorrecL 
The  instructions  should  have  been  qualified  to  conform  to  the  rule 
laid  down  in  Weiss  v.  South  Bethl'ehem,  136  Pa.  294,  where  dedication 
is  said  to  be  a  question  of  intention.    Hodson  y*  Watson,  422. 

DISCRETION  OF  COURT. 

1.  Liquor  law — Refusal  of  licejise.  The  decision  as  to  whether  a 
license  shall  be  granted,  including  the  decision  of  questions  of  fact,  is 
vested  in  the  court  of  quarter  sessions  and  not  in  the  Superior  Court. 
Lanclc's  Application,  53. 

2.  Presumption  in  the  matter  of  setting  aside  sheriff^s  sale.  Laird's 
Appeal,  300. 

DISTRICT  ATTORNEY,  see  Public  Officers. 

DRUGGIST. 

1.  Criminal  law — Selling  liquor  without  a  liceTise—Act  qf  May  13, 
1887,  sec.  16.    Conu  Y*  Johnston,  317. 
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EASEMENTS. 

1.  Adverse  user  qf  spring  water — (Question  for  Jury,  The  right  of 
plaintiff  to  an  easement  in  the  water  of  a  certain  spring,  the  use  of 
which  had  been  purchased  by  defendant  from  the  owner,  being  in 
issue  it  was  held  necessary  for  the  plaintiff,  in  order  to  establish  his 
claim  as  against  the  purchaser,  to  show  that  either  he  or  his  prede- 
cessors in  the  title  had  acquired  such  right  of  easement  against  the 
owner  of  the  sprfng  or  his  predecessors  in  title. 

The  evidence  disclosing  that  the  plaintiffs  right,  if  it  existed  at  all, 
was  by  way  of  adverse  user,  such  question  involved  mattera  of  fact 
necessarily  to  be  submitted  to  tlie  jury;  and  adequate  instructions 
being  given  as  to  what  constituted  adverse  user  the  question  was  prop- 
erly left  to  the  jury.    Knights  of  Pyihiaa  t.  Leadbeter,  461. 

EJECTMENT. 

1.  Ecidence — Title  of  defendant  in  possession,    Marks  T«  Baker^  167. 

2.  Execution — Hfe  estate — Venditioni  exponas — Act  of  January  24, 
1849,  P.  L,  677.  The  provisions  of  the  act  of  January  24,  1849,  which 
require  that  a  venditioni  exponas  to  sell  a  life  estate  shall  only  be 
issued  by  special  direction  of  the  court  after  notice  to  the  defendant, 
apply  by  their  terms  only  to  life  estates  "  yielding  rents,  issues  aud 
profits**  such  as  can  be  subjected  to  sequesti*ation.  It  does  not  apply 
to  grants  of  personal  privileges  not  transferable  and  purely  personal. 
Marks  t.  Baker,  167. 

3.  Tax  title — Unseated  land — Improvements  by  intruders,  A  tract  of 
unseated  land  may  be  severed  by  an  intruder  or  by  operation  of  law, 
and  when  its  entirety  is  once  destroyed,  a  part  may  be  seated  and  a 
part  unseated,  but  the  intention  of  an  intruder  will  not  destroy  its 
entirety  unless  that  intention  is  evidenced  by  an  open  and  notorious 
act,  such  as  marking  the  extent  of  his  claim  upon  the  ground,  thereby 
indicating  to  the  owner  and  to  the  public  how  far  his  possession 
extends. 

It  is  not  enougli  that  the  settler's  claim  as  to  acreage  is  defined  in 
the  absence  of  a  demarcation  of  boundaries  by  a  survey,  or  by  marks 
on  the  ground  or  by  fences  built  or  in  some  other  visible  and  notoii-, 
ouB  way;  failing  such  evidence  of  demarcation  the  improvement  has 
the  effect  of  seating  the  whole  tract  and  a  subsequent  sale  of  a  por- 
tion of  the  tract,  for  taxes,  as  unseated  land  is  void.  McCIement'g 
ApPm  443. 

EMINENT  DOMAIN. 

1.  Measure  of  damages — Expert  testimony,  Oalbralth  r.  Phila. 
Co.,  359. 

EQUITY. 

1.  Assignee's  sale — Land  in  different  counties — Equitable  distribution 
— Assigned  estates — Land  in  adjoining  counties — Distribution,  Smith's 
Est.,  67. 

2.  Attachmentfor  costs — Imprisonment  for  debt — Act  of  July  12, 1842, 
.    P,  L,  339.    Where  a  bill  in  equity  was  brought,  not  on  or  because  of 

any  oontraot  between  the  parties  thereto,  but  to  prevent  the  defend- 
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ant  from  consummating  a  fraud  on  the  plaintiff  through  the  dishonest 
use  of  a  deed  which  the  defendant  had  obtained  and  asking  for  the 
cancellation  of  the  same,  the  court  may  commit  tlie  defendant  as  for 
contempt  for  the  nonpayment  of  costs.  The  case  is  not  within  the 
provisions  of  the  act  of  July  12,  1842^  P.  L.  339,  abolishing  imprison- 
ment for  debt. 

The  defendant's  indebtedness  for  costs  partakes  of  the  nature  of  the 
transaction  which  required  the  suit  to  be  brought  and  can  be  collected 
in  the  same  way  tliat  pei*formance  of  the  rest  of  the  decree  can  be 
enforced.    Doff  T*  MeDonooghy  373. 

3.  Corporations — Equity  powers  qfthe  court — Equitable  supervision  of 
corporations — Election  to  dissolve — Dissolution — Methods  necessary  to 
be  obserced— Practice,  Eq,— Final  decree.  Oil  Exeliange's  DUsoltt- 
tion,  506. 

4.  Injunction— Restraint  of  trade.    Pfelfer  T*  Bahiser,  855. 

5.  Practice,  equity — Appeals — Court  interprets  its  oum  decree.  Fnl- 
lerton  t.  Peabody,  145. 

6.  Trusts  and  trustees — Irrevocable  settlement,  by  grantor  on  self,  pre- 
cludes any  assignment  to  special  creditors — Settlor  as  beneficiary — Bights 
of  creditors  not  affected — Spendthrift  trust — Grantor  as  ben^ciary — 
Subrogation — Recourse  to  two  funds — Attorney  at  law  has  no  lien  at  law 
on  a  fund  created  by  his  services.    Patrick  T.  Binghaniy  113. 

JCSTOPPEL. 

1.  Contract — Waiver — What  constitutes  an  estoppel.  Where  a  party 
to  a  contract  or  transaction  induces  another  to  act  upon  the  reasonable 
belief  that  he  will  waive  certain  rights  or  terms  he  will  be  estopped  to 
insist  upon  such  rights  or  terms  to  the  injury  of  the  one  misled  by  his 
conduct;  but  acts  and  declarations  to  bind  as  estoppel  must  have  been 
acted  upon.    Waters  r.  Wolf,  200. 

2.  Mechanic's  lien— Question  for  jury.    Waters  v.  Wolf,  200. 

EVIDENCE. 

1.  Affidavit  of  d^ense — Executors — Parol  evidence  to  vary  writing. 
Where  an  executor  agrees  in  writing  to  pay,  out  of  his  commissions, 
whatever  fee  should  be  allowed  to  his  counsel,  and  that  the  estate  should 
not  be  charged  therefor,  he  cannot,  in  an  action  to  recover  from  him 
the  amount  of  the  fee,  allege  that  the  writing  was  signed  by  him  *Mn 
tlie  haste  and  excitement  of  the  courtroom,*'  and  did  not  contain  the 
agreement  as  he  made  it.  In  the  absence  of  any  allegation,  in  the 
affidavit  of  defense,  of  fi-aud,  accident  or  mistake,  or  that  he  was 
induced  to  sign  by  a  parol  promise  which  was  subsequently  broken, 
judgment  will  be  entered  against  him  for  want  of  a  sufficient  affidavit 
of  defense.    BeiUy  T.  Daly,  540. 

2.  Agency — Extent  qf  powers  of  agent — Burden  of  proof.  Langen- 
helm  T.  Anschatz-Bradberry  Co.,  285. 

3.  Compromise  agreement  as  basis  of  ad^judication.  An  agreement  of 
compromise,  pending  an  adjudication  in  the  orphans'  court  having 
been  reached  and  the  adjudication  based  thereon  and  there  being  no 
attempt  to  Contradict  the  record  of  the  orphans*  court,  offers  of  evf 
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dence  tending  to  show  the  basis  of  agreements  which  preceded  the 
adjudication  were  properly  admissible.    Reillj  T«  Daly^  540. 

.4.  Damages — Vendor  and  vendee — Sale  cf  property  reused  by  venr 
dees.  When  the  evidence  showed  conclusively  a  refusal  by  defendants 
to  take  a  balance  of  scrap,  as  they  agreed  to  do,  evidence  is  properly 
admissible  on  the  part  of  the  plaintiif  to  show  that  they  proceeded 
with  due  diligence  and  care  to  sell  the  same  and  that  the  full  current 
market  price  was  actually  realized  from  the  sale.  Smelting  Co.  v« 
Ammoiila  Co.^  555. 

5.  Declarations  qf  d^endant  in  another  case  inadmissible.  The  de- 
clarations of  defendant  made  in  another  suit  between  a  different  plain- 
tiff and  himself  is  inadmissible,  and  the  offer  of  an  affidavit  disclosing 
such  declarations  was  properly  rejected  in  a  case  not  between  same 
parties.    BeiUy  T.  Daly,  540. 

6.  igectment — Title  cf  drfendant  in  possession.  Where  a  plaintiff  in 
ejectment  has  shown  the  defendant's  possession  when  the  writ  was 
issued  and  served,  as  well  as  at  the  time  of  the  levy  on  the  land  in  ques- 
tion under  execution  and  its  sale  to  the  plaintiff,  the  deeds  conveying 
the  property  to  the  defendant  are  competent  evidence  although  unnec- 
cessary.    Marks  T.  Baker^  167. 

7.  Eminent  domain — Measure  of  damages — Expert  testimony.  Expert 
testimony  is  not  necessary  to  determine  the  value  of  the  property. 
All  persons  familiar  witli  the  property  who  have  formed  an  opinion 
are  competent  to  testify  as  to  its  value. 

An  essential  test  of  the  competency  of  witnesses  called  to  give  an 
opinion  in  i*espect  to  the  market  value  of  land  in  condemnation  pro- 
ceedings is  that  they  should  affirmatively  appear  to  have  actual  per- 
sonal knowledge  of  the  facts  affecting  the  subject-matter  of  the  inquiry. 
Such  witnesses  should  have  a  sufficient  knowledge  of  the  market  value 
of  the  land,  estimated  upon  a  fair  consideration  of  the  land,  the  extent 
and  conditions  of  its  improvements,  its  quantity  and  productive  qual- 
ities, and  the  uses  to  which  it  may  reasonably  be  applied,  taken  with 
the  general  selling  price  of  lands  in  the  neighborhood  at  the  time. 

In  an  action  to  recover  damages  for  laying  a  pipe  line  the  owner  of 
the  land  who  had  lived  upon  it  for  ten  or  eleven  yeai-s  is  a  competent 
witness  as  to  the  extent  and  amount  of  the  damage,  and  he  may  state 
that  the  land  was  ripe  or  right  for  building  purposes. 

A  witness  who  had  lived  for  fifty-one  years  within  half  a  mile  of  the 
property  under  which  a  pipe  line  was  laid,  was  well  acquainted  with 
the  land,  knew  of  the  construction  of  the  pipe  line,  and  knew  of  sales 
of  land  in  the  neighborhood,  is  a  competent  witness  as  to  Uie  value 
of  the  land. 

In  an  action  to  recover  damages  for  injuries  caused  by  the  construc- 
tion of  a  pipe  line,  a  witness  may  testify  as  to  ridges  and  depressions 
left  on  the  property  in  the  construction  of  the  pipe  line. 

A  witness  who  states  that  he  had  lived  for  four  years  within  half  a 
mile  of  lands  under  which  a  pipe  line  was  laid,  but  that  he  had  no 
knowledge  of  sales  of  lands  in  the  neighborhood,  is  not  a  competent 
witness  to  express  an  opinion  as  to  the  value  of  the  land,  or  as  to  the 
amount  of  damages  caused  by  the  construction  of  the  pipe  line. 
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A  witness  in  condemnation  proceedings  who  testified  that  he  had  ai 
good  an  idea  of  land  in  the  county  as  tlie  general  farmer,  and  that  he 
had  examined  the  land  as  a  viewer,  is  competent  to  testify  as  to  the 
value  of  the  land. 

Where,  on  the  trial  of  an  action  to  recover  damages  for  land  under 
which  a  pipe  line  was  laid,  one  of  the  viewers  is  called  as  a  witness 
for  plaintiff,  and  in  answer  to  a  question  as  to  his  opinion  of  the  value 
of  the  land,  states  the  amount  which  he  had  fixed  upon  when  acting 
as  a  viewer,  his  answer  is  not  responsive  to  the  question,  and  the  de- 
fendant would  have  a  right  to  have  his  testimony  stricken  out. 

The  Superior  Court  will  not  consider  an  assignment  of  error  based 
upon  the  admission  of  testimony,  where  the  record  shows  that  there 
was  no  objection  or  exception  taken  to  the  ruling  of  the  court  below. 

In  an  action  to  recover  damages  for  injuries  to  land  caused  by  the 
construction  of  a  pipe  line,  it  is  proper  to  exclude  the  evidence  of  an 
expert  witness  called  for  the  purpose  of  showing  the  probable  lasting 
qualities  of  the  gas  fields  in  the  county  where  the  land  is  situated, 
wliere  there  is  no  offer  to  show  how  the  witness  proposed  to  demon- 
strate the  truth  of  his  theory. 

Where  a  trial  judge  materially  misstates  the  testimony  of  witnesses 
the  judgment  will  be  reversed.  It  is  incumbent  upon  the  judge  to 
exercise  the  greatest  care  and  arrive  at  substantial  accuracy  in  his 
comments  on  the  testimony  before  the  jury.  Oalbraith  T.  Phlla. 
Co.,  359. 

8.  Insurance — T^ect  cf  renewal  receipt.  Wliile  a  renewal  receipt 
purporting  to  renew  an  expired  policy  of  insurance  may  not  be  suffi- 
cient to  make  a  contract  of  insurance,  it  may  be  admitted  and  sub- 
mitted to  the  jury  as  evidence  of  such  contract,  taken  in  connection 
with  other  testimony  in  the  case.    McCalloagh  T*  Ins.  Co.,  23$. 

0.  Materiality — Suretyship.  Defendants  gave  an  obligation  guar- 
anteeing the  payment  of  indebtedness  of  Thomeier  from  time  to  time, 
to  plaintiff,  to  an  amount  not  to  exceed  $500,  in  which  it  was  pro- 
vided that  the  agreement  should  continue  until  defendants,  or  either 
of  them,  gave  written  notice  that  it  should  not  be  binding  for  further 
indebtedness.  In  suit  on  said  bond  Gundaker,  the  surety,  offered  to 
prove  that  he  told  the  agent  of  plaintiff  that  he  would  give  him  notice 
to  terminate  his  liability  on  the  bond;  that  the  agent  replied  that  if 
he  would  not  do  so  he  would  reduce  the  liability  to  a  single  car  of 
beer,  to  be  followed  by  evidence  that  this  was  not  done.  Held^  that 
in  the  absence  of  an  offer  to  show  that  the  agent  had  authority  to 
waive  the  wiitten  notice  required  by  the  agreement,  and  to  show 
whether  the  car  of  beer  was  worth  more  or  less  than  $500  the  offer 
•  was  immaterial.    Brewing  Co.  T.  Thomeier,  345. 

10.  Municipal  law — Acts  and  declarations  of  municipal  officer — Loose 
declarations.  The  acts  of  officers  of  a  municipal  corporation  in  the 
line  of  their  official  duty,  and  within  the  scope  of  their  authority,  are 
binding  upon  the  body  they  represent;  and  declarations  and  admis- 
sions accompanying  such  acts  as  parts  of  the  res  gestte  calculated  to 
explain  and  unfold  their  character,  and  not  narrative  of  past  trans- 
actions, are  competent  evidence  against  the  corpomtion,  but  to  render 
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Buch  declarations  and  admissions  evidence  they  must  accompany  acts, 
wliich  acts  must  be  of  a  nature  to  bind  tlie  corporation. 

A  burgess  has  no  autliority  to  prejudice  the  borough's  Hghta  l)y 
loose  declarations  not  made  in  connection  with  the  act  complained  of 
in  the  suit  nor  occurring  in  the  performance  of  an  official  duty.  Knights 
of  Pythias  t.  Leadbet^r^  461. 

11.  Negligence  must  be  proved — When  a  question  not  for  jury .  Swan- 
son  T.  Grandallf  85. 

12.  Oil  and  gas  companies — Pipe  line — Location  of  line  and  property 
— Evidence  as  to  damage  to  land — Experts,  Tannehlll  T.  Phila.  Go.^ 
159. 

13.  Oil  and  gas  lines — Opinions  as  to  value.  Under  the  rules  of  evi- 
dence, governing  the  admission  of  opinions  as  to  the  value  of  prop- 
erty, which  have  been  frequently  stated  by  the  Supreme  Court  and 
which  are  plain  and  not  difficult  of  application,  the  following  rulings 
of  the  trial  judge  were  correct. 

a.  The  evidence  was  admissible  where  the  witness  testified  that  he 
knew  the  property  for  many  years  and  that  his  judgment  of  its  value 
was  based  on  his  knowledge  of  its  conditions,  quality  and  utility,  and 
of  such  sales  as  were  made  of  similar  properties  in  the  neighborhood. 

b.  Evidence  is  properly  rejected  where  the  witness  himself  stated 
and  his  testimony  showed  that  he  was  not  acquainted  with  the  value  of 
land  in  the  neighborhood  of  the  farm  in  question. 

c.  Where  the  witness  had  been  rejected  under  the  above  ruling 
(6)  on  a  f oi*mer  day,  during  the  tiial  there  was  no  abuse  of  discretion 
in  refusing  to  permit  him  to  be  examined  on  the  following  day,  no 
reason  being  given  by  the  offer  nor  stated  by  the  witness  why  he  should 
be  again  examined.    Qn  j.  Oas  Co.^  401. 

14.  Oil  and  gas  lines — Price  demanded  by  owner.  Under  the  gen- 
eral rule  of  evidence  that  everything  said  or  done  by  a  party,  touch- 
ing the  matter  in  issue,  may  be  presented  in  evidence  against  him,  it 
is  admissible  to  show  in  a  damage  case  for  taking  the  right  of  way  for 
a  pipe  line,  the  price,  apart  from  any  purpose  of  compromise,  demanded 
by  the  plaintiff.    OiT  V.  Gas  Co.,  401. 

15.  Parol  agreement  to  contradict  a  promissory  note.  In  all  the  cases 
sustaining  exceptions  to  the  rule  which  excludes  parol  evidence  to 
contradict  or  vary  a  written  contract,  no  case  goes  to  the  length  of 
ruling  that  such  evidence  is  admissible  to  change  the  promise  itself, 
without  proof  or  even  allegation  of  fraud  or  mistake. 

Evidence  of  an  alleged  oral  agreement  that  a  promissoiy  note  was 
to  be  renewed  at  maturity  if  it  proved  inconvenient  for  the  maker  to 
pay  the  same  is  inadmissible.  Wolf  T*  Bosenbach,  587;  Wolf  y. 
Wolf,  590. 

16.  Parol  evidence — Contract — Written  agreement.  Plaintiff  sued 
for  wages  as  a  locomotive  engineer,  alleging  employment  by  a  parol 
agreement  by  the  manager  of  the  defendant,  that  at  the  time  of  em- 
ployment it  was  agreed  he  should  buy  a  lot  of  land  from  the  defendant 
and  be  assisted  by  it  towards  the  construction  of  a  house  for  which  he 
was  to  pay  at  stipulated  rates  of  installments,  and  that  his  employ- 
ment was  to  continue  until  the  house  was  paid  for.    After  repeated 
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parol  negotiatioos  defendant's  manager  addressed  a  letter  to  plaintiff 
stating  therein,  **  pursuant  to  our  conversation  about  the  matter  of 
employment  with  us  would  say  that  our  people  have  considered  the 
matter  and  think  favorably  of  it,  witli  this  exception,  that  if  you  re- 
ceive the  full  price  of  $85.00,  and  a  boy  is  sufficient  to  do  the  work  of 
a  fireman,  they  would  pay  suitable  wages  for  a  boy,**  making  an  offer 
of  $85.00  per  month  for  plaintiff  but  not  therein  alluding  to  tlie  pur- 
chase of  lots  or  the  term  of  employment  It  was  disputed  whetlier 
the  terms  of  this  letter  were  expressly  accepted.  Held,  that  the  letter 
did  not  constitute  the  entire  contract  between  the  parties  and  that  it 
was  not  error  for  the  court  to  submit  to  the  jury  whether  the  contract 
of  employment  was  made  prior  to  the  receipt  of  the  letter  by  parol 
agreement. 

It  is  not  the  case  of  a  written  instrument  varied  in  its  effect  by  parol 
testimony,  nor  of  parol  evidence  to  establish  a  contemporaneous  oral 
agreement  which  induced  the  executitm  of  a  written  contract.  Nye  T« 
Pittsburg  Co.,  384. 

17.  Parol  evidence  to  d^ne  position  of  parties.  It  is  the  dictate  of 
common  sense,  and  therefore  a  rule  of  law,  that  every  written  instru- 
ment is  to  be  interpreted  according  to  the  subject-matter,  and  the  dis- 
tinction is  too  often  lost  sight  of  between  evidence  to  alter  the  language 
of  a  written  instrument,  which  is  inadmissible,  and  evidence  to  define 
the  position  of  the  parties  and  the  nature  and  condition  of  the  subject 
conti*acted,  about  which  evidence  is  admissible. 

Oral  evidence  will  be  received  which  does  not  contradict  the  writ- 
ing, but  only  makes  clear  by  the  acts  of  the  parties  how  they  interpret  it 
A  lessee  defended  against  a  lease  on  the  ground  that  it  was  so  unin- 
telligible and  so  ambiguous  as  to  be  void.  Held,  That  evidence  was 
properly  admissible  of  the  acts  of  the  party  as  tending  to  show  a 
mutual  construction  acquiesced  in  by  both  parties.  Wright  T*  Gas 
Co.,  219. 

18.  Parol  evidence  to  explain  sul^ect-fnatter  of  contract.  Evidence 
to  explain  the  subject-matter  of  an  agreement  is  essentially  different 
from  that  which  varies  the  terms  in  which  the  contract  is  conceived. 
It  is  a  rule  of  law  that  every  written  instrument  is  to  be  interpreted 
according  to  the  subject-matter  and,  where  the  written  agreement  is 
expressed  in  short  and  incomplete  terms,  parol  evidence  is  admissible 
to  explain  that  which  is  per  se  unintelligible,  suoh  explanation  not 
being  inconsistent  with  the  written  terms.  Leggoe  A  Co.  T.  Mayer 
A  Co.,  529. 

19.  Practice,  C.  P. — Proper  rebuttal.  A  witness  cannot  be  called  in 
rebuttal  to  give  what  was  in  effecl  but  a  repetition  of  what  she  had 
testified  to  in  chief.    Knights  of  Pythias  r.  Leadbeter,  461. 

20.  Practice,  C.  P. — Reading  notes  of  testimony  of  absent  tcitness. 
Knights  of  Pythias  t.  Leadbeter,  401. 

21.  Practice,  C.  P. — Trial^Irrelevant  suggestions  to  witness,  Orr 
T.  Gas  Co.,  401. 

22.  Ueformation  of  contract — Sufficiency  of  proofs.  Defendants  exe- 
cuted the  obligation  recited  in  the  foregoing  syllabus,  and  in  the  suit 
thereon  the  surety  proved  by  his  own  testimony  that  at  the  time  the 


Digitized  by  VjOOQ  IC 


INDEX.  665 

EVIDENCE— con«nwed. 

obligation  was  executed  it  was  agreed  between  himself  and  the  agent 
of  the  plaintiff  that  each  car  load  of  beer  should  be  paid  for  before 
another  was  shipped;  that  a  car  load  should  not  exceed  $400  in  value; 
that  the  contract  between  Thomeier  and  plaintiff  made  at  the  same 
time  the  obligation  was  executed  provided  that  each  car  load  should 
be  paid  for  before  another  was  sent  and  that  this  part  of  the  agree- 
ment was  violated  by  the  plaintiff.  Held,  that  the  evidence  was  not 
sufficient  to  change  the  stipulation  of  the  obligation  limiting  the  lia- 
bility to  $500.    Brewing  Co.  t.  Thomeier,  345. 

23.  Res  adjudicata — Becord  qf  former  trial.  The  rule  that  what  has 
been  judicially  determined  shall  not  again  be  made  the  subject  of  con- 
troversy extends  to  every  question  in  proceedings  which  are  legally 
cognizable. 

The  fact  that  a  certain  structure  had  been  so  erected  as  to  be  a  nui- 
sance having  been  established  by  a  former  trial,  in  a  suit  for  damages 
arising  from  the  continued  maintenance  of  the  structure,  the  record 
of  the  former  trial  is  admissible  and  conclusive  as  to  the  negligent  and 
faulty  structure,  and  the  action  of  the  court  in  the  second  tdal  was 
*  proper  in  withdrawing  that  fact  from  the  considei*ation  of  the  jury. 
Hartman  t.  Incline  Plane  Co.,  123. 

24.  Statute  of  frauds — Parol  agreement  to  abandon  an  casement — 
Executed  contract.    Hudson  T.  Watson,  422. 

25.  Sufficiency  —  Appellate  Jurisdiction  in  review,  Christner  T. 
John,  78. 

26.  Tax  sale — Unseated  land.  Where  the  severance  of  an  intruder's 
settlement 'has  been  effected  by  deed,  thereafter  the  residue  of  the 
tract  might  be  assessed  and  sold  as  unseated  land  and,  when  the  case 
turns  on  whether  in  fact  it  was  unseated,  evidence  that  at  the  time  of 
bringing  suit  (1880)  it  was  all  woodland,  and  from  the  appearance  and 
character  of  the  land,  it  had  never  been  cleared,  while  it  might  not 
conclusively  prove  that  it  was  unseated  at  the  time  of  the  imposition 
of  taxes  (1856)  for  which  sale  was  made,  yet  it  would  have  a  tendency 
in  that  direction,  and  would  be  proper  for  the  jury^s  consideration. 
McClement's  App.,  448. 

27.  Tax  title — Surplus  bond — When  same  must  be  given.  Where  land 
is  sold  as  unseated  land  for  county,  state,  school  and  road  taxes,  and 
plaintiff  proves  the  state  and  county  taxes  regularly  levied  and  assessed 
and  the  school  and  road  taxes  regularly  returned  to  the  commissioners 
as  unpaid,  and  when  under  the  statutes  then  in  force  the  county  com- 
missioners were  empowered,  and  it  was  their  duty  to  enforce  collec- 
tion of  the  latter  taxes  in  the  same  manner  as  county  taxes  and  this 
was  done,  it  was  error,  upon  this  statement  of  facts,  for  the  court  to 
rule  that  there  was  no  evidence  of  the  assessment  of  the  road  and 
school  taxes  and  that  therefore  the  sale  was  void  because  the  purchaser 
did  not  give  a  bond  for  the  surplus  over  and  above  the  county  and 
state  taxes. 

By  such  ruling  the  court  failed  to  give  due  effect  to  the  curative 
provisions  of  the  act  of  March  14,  1815,  6  Sm.  L.  800,  and  the  act  of 
April  12,  1842,  P.  L.  366,  relative  to  the  records  of  the  county  commis- 
sioners as  evidence  of  an  assessment. 
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In  the  present  case,  therefore,  there  was  apparently  no  surplus,  and 
the  omission  to  give  a  surplus  bond  even  if  that  is  to  be  presumed 
would  not  render  the  deed  void.     McGlement's  App.^  443. 

28.  Tax  title —  Unseated  land — Identification.  In  a  question  whether 
the  land  assessed  and  sold  is  the  land  in  controversy,  the  burden  of 
proof  is  upon  the  plaintiff,  and  a  jury  has  no  more  right  to  infer  the 
fact  than  the  court. 

An  assessment,  however,  is  not  required  to  contain  in  itself  all  the 
circumstances  which  are  necessary  and  sufficient  to  identify  the  land 
without  recourse  to  other  evidence.  It  must  be  a  *' source  of  identi- 
fication:" It  must  *  Mead  to  identification."  Where  circumstances, 
relied  on  to  show  the  association,  of  the  name  given  in  the  assessment, 
with  the  land  claimed,  rest  in  parol,  as  they  must  in  many  cases,  the 
question  of  identification  must  necessarily  be  submitted  to  the  jury. 
McClement's  App.,  443. 

29.  Witness — Refreshing  memory  by  memoranda.  When  upon  a  trial 
documents  or  testimony  have  been  erroneously  rejected,  but  afterward 
admitted,  the  error  is  cured  and  there  is  nothing  left  for  correction 
by  the  appellate  court.  • 

Permission  was  asked  and  refused  to  permit  a  witness  on  the  stand 
to  refresh  his  memory  by  looking  at  a  paper  handed  him  by  counsel; 
subsequently  the  witness  was  permitted  by  the  court  to  examine  the 
paper  and,  being  recalled,  answered  the  question  without  objection. 
Held^  that  the  error,  if  any,  of  refusing  permission  to  refresh  witness's 
memory  was  cured  by  subsequent  action. 

While  in  the  due  administration  of  the  law  this  cotli*t  must  regard 
and  enforce  technical  rules  of  practice,  we  will  neither  broaden  their 
scope,  nor  extend  their  application  except  where  that  can  properly 
be  done  and  the  ends  of  justice  require  it.    Powell  ¥•  Ins.  Co*)  151. 

EXECUTION. 

1.  I^ectment — D^endani  in  possession — Outstanding  title  of  others, 
A  defendant  who  is  in  possession  at  the  time  of  a  levy  and  sale  by  the 
sheriff  of  his  estate  in  lands  is  not  permitted  in  ejectment  by  the  pur- 
chaser at  such  sale  to  set  up  an  outstanding  title  in  others.  Marks  T* 
Baker,  167. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Release,  Where  an  executor  promises  to  pay  to  the  distributees 
of  the  estate  certain  moneys  outside  of  the  balances  determined  by 
the  accounts,  a  release,  by  the  disti-ibutees,  of  the  balances,  does  not 
apply  to  the  executor's  promises.    BelUy  T«  Daly,  540. 

FLOATING  LOGS. 

1.  Floating  or  drift  log^—Body  of  statute  law.  The  acts  of  1812, 
1853,  1854, 1862  and  1866  form  a  system,  and  the  act  of  1866  in  the  use 
of  the  words  "  floating  intentionally  or  otherwise,"  unless  rafted  and 
under  pilotage  and  control  of  men,  refers  to  a  voluntary  act  or  such 
reckless  conduct  as  would  be  equivalent  thei*eto ;  it  does  not  in  direct 
terms  or  by  fair  implication  have  reference  to  flood  logs  which  were 
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at  the  time  of  capture  outside  of  the  restraint  of  liuman  agency  or 
domination.    Lamberman's  Exchan^  t.  Lutz^  91. 

2.  Beplevin— Captured  flood  logB—TertM  of  redemption.  Certain  logs 
carried  away  by  a  flood  having  been  captured,  advei-tised  and  identi- 
fied, the  owners  tendered  tlie  captors  redemption  charges,  etc.,  due 
under  act  of  1862,  i.  e.  60c  per  one  thousand  feet.  The  captors  re- 
fused the  tender  demanding  50c  per  log  as  provided  by  act  of  1866. 
The  owners  replevied  the  logs:  Held^  that  the  tHal  judge  erred  in 
holding  that  the  redemption  charges  were  controlled  by  the  act  of 
1866  and  that  the  act  of  1862  was  repealed  thereby.  Lnmbermaii's 
Exchange  r.  Lutz^  91. 

3.  Statutes  — Construction  — BepeaL  The  act  of  April  10,  1862, 
P.  L.  383,  for  the  more  effectual  protection  of  the  owners  of  floating 
logs  on  the  Susquehanna  river,  is  not  repealed  by  the  act  of  Decem- 
ber 11,  1866,  P.  L.  (1867),  1365,  which  has  reference  to  logs  wittingly 
or  carelessly  set  afloat  and  not  to  those  carried  away  by  a  flood  for 
which  contingency  the  act  of  1862  was  intended  to  provide.  Lumber- 
mail's  Exchange  t.  Lutz»  91. 

FORGERY. 

1.  CriminaX  law — Fictitious  name  on  note.  The  making  of  any  false 
instrument,  which  is  the  subject  of  forgeiT*,  with  a  fraudulent  intent, 
although  in  the  name  of  a  nonexisting  person,  is  as  much  a  forgeiy  as 
if  it  had  been  made  in  the  name  of  one  who  was  known  to  exist  and 
to  whom  credit  is  due.    Com.  T«  Bachopy  294. 

2.  Criminal  law — Indictment — Essentials  thereqf.  An  indictment  for 
forgery  need  not  set  out  the  manner  in  which  the  payee  of  a  forged  note 
is  or  can  be  prejudiced  by  said  note  where  the  tendency  to  prejudice 
her  rights  appears  on  the  face  of  the  instrument  and  it  is  apparent 
that  the  same  could  be  used  to  her  prejudice.  All  that  is  required  is 
certainty  to  a  common  and  general  intent,  and  that  need  not  be  avon*ed 
which  is  apparent  to  the  court  and  which  appears  from  a  necessary 
implication.    Com.  T*  Bachopy  294. 

3.  Indictment — Formal  d^ect.  The  omission  of  a  seal  following  a 
fictitious  or  foi*ged  name  in  a  forged  instrument  as  quoted  in  the  in- 
dictment is  a  mere  formal  defect  which  tlie  appellate  court  will  not 
regard.    Com.  T.  Bachop,  294. 

4.  Payment  of  money  for  a  forged  note — Parts  of  one  transaction. 
Where  the  payment  of  the  money  to  one  charged  with  the  forgery  of 
a  note  was  not  contemporaneous  with  the  making  of  the  note  but  the 
payment  and  making  of  the  note  were  necessary  parts  of  the  same 
transaction  as  arranged  by  the  defendant,  it  may  properly  be  held 
that  the  forgery  was  to  the  prejudice  of  the  right  and  with  the  inten- 
tion to  defraud  the  pei*son  whose  money  was  thus  secui*ed.  Com.  T. 
Bachop,  294. 

FRAUD. 

1.  Assignment  for  creditors— Distribution — Bona  fides — Judgment  to 
wife— Auditor'' s  finding— When  conclusive.    Wenger's  Est.)  611. 

2.  Contract— Misrepresentations,    Misrepresentations  of  a  fact  mite- 
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rial  to  the  issue,  whicli  were  relied  on  by  defendant  and  whicli  he  had 
a  right  to  rely  on  and  which  produced  the  contract  defended  against, 
constitute  a  fraud  which  is  a  good  defense  to  such  contract  Browa 
T«  Eeeles,  192. 

3.  Fraudulent  »€ttlements  or  conveyance — Statute  qf  18  Elizabeth^ 
chapter  F.  Where  there  is  a  voluntary  settlement  and  an  indebted- 
ness at  the  time  and  recovery  of  such  indebtedness  is  delayed,  hin- 
dered or  defeated,  such  settlement  is  fraudulent  and  void. 

A  father  conveyed  to  his  daughter  all  his  property,  it  being  stipu- 
lated in  the  deed  that  the  vendee  stand  security  for  certain  debts  enu- 
merated, and  maintain  vendor  for  life.  Held,  That  the  conveyance  was 
void  as  against  prior  creditors,  and  that  the  daughter's  vendee  with 
notice  took  no  title  as  against  them.     Shakely  T«  Gathrie^  414. 

4.  PromiMory  notes — Question  for  jury.    Brown  T.  EceleSy  192. 

5.  Sale  of  personal  chattels — Betention  of  possesM,on  by  vendor.  The 
retention  of  possession  of  personal  chattels  is  fi*aud  in  law  where  the 
subject  of  the  transfer  is  capable  of  delivery,  and  no  honest,  fair  rea^ 
son  can  be  assigned  for  the  vendor  not  giving  and  the  vendee  not 
taking  possession.    Weller  T«  Meeder^  488. 

HUSBAND  AND  WIFE. 

1.  Assignment  for  creditors — Distribution — Bona  fides — Judgment  to 
wife — Auditor^ s  finding — WJien  conclusive,  A  judgment  given  by  a 
husband  in  failing  circumstances  to  his  wife  will  not  be  set  aside  as 
fraudulent  when  held  to  be  bona  fide  by  the  auditor,  if  the  evidence 
as  to  its  being  given  for  a  bona  fide  debt  is  such  that,  if  the  claim  had 
been  tried  before  a  JU17  on  its  merits,  it  would  have  been  erroneous 
for  the  court  to  withdraw  the  facts  from  their  consideration,  the  evi- 
dence being  suflicient,  if  believed,  to  sustain  a  verdict  in  favor  of  the 
bona  fides  of  the  judgment.    Wenger's  Est.^  611. 

2.  Conveyance  of  separate  estates  by  one  deed.  A  husband  owned 
the  fee  in  which  his  wife  held,  in  her  own  right,  a  ground  rent;  this 
man  and  wife  each  thus  having  an  interest  in  the  subject  of  the  grant  by 
apt  and  unambiguous  words  conveyed  the  same.  Held^  that  the  rent 
not  being  reserved  in  the  deed  was  clearly  granted  without  exception, 
limitation  or  qualification  to  their  vendee.  Wasserman  T.  Carroll^ 
551. 

.3.  Married  woman — Liability  on  her  covenants  in  a  deed.    Wasser* 
man  t.  Garrolly  551. 
4.  Poor  law— Married  woman^s  settlement,    Christy  Lnnacy^  259. 

INDICTMENT. 

1.  Forgery — Essentials  of  indictment — Formal  d^ect.  Com.  ¥•  Ba- 
chop,  294. 

INFANT. 

1.  Street  railways — Negligence — Question  for  Jury — Ckmtributory 
negligence  qf  parents.    Baente  T«  Traction  Co.,  185. 
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INJUNCTION. 

1.  Bestraint  of  trade — When  contracts  in  restraint  of  trade  vfiU  not 
be  er^orced,    Pfeifer  t.  Bahiser,  355. 

INSOLVENT  LAW. 

1.  Act  of  June  16,  1836,  sec,  47,  P.  X.  HO—Commonwealth  is  plain- 
tiff in  fornication  and  bastardy  prosecutions.  Section  4  of  the  act  of 
June  16,  1836,  provides  that  the  bond  to  take  the  benefit  of  the  insol- 
vent laws  shall  be  given  to  the  plaintiff  in  the  suit  or  proceeding  by  vir- 
tue of  which  the  applicant  is  in  prison.  In  a  prosecution  for  foi*nication 
and  bastai'dy  the  commonwealth  is  the  plaintiff  in  the  criminal  pro- 
ceeding, and  therefore  the  arresting  creditor,  and  the  bond  is  properly 
given  to  the  commonwealth.    Com«  T«  Elmer^  175. 

2.  Practice^  C.  P, — Proceedings  on  bond  to  commonwealth  to  take 
ben^t  qf  insolvent  law.    Com.  T*  Elmer^  175. 

INSURANCE. 

1.  Agency  as  between  insured  and  company.  Where  one  engages 
another  to  procure  insurance  for  him,  the  person  thus  employed  is 
the  agent  of  the  insured  in  making  representations  as  to  the  subject 
of  insurance  upon  the  faith  of  which  the  policy  is  issued.  Lennox  v* 
Ins.  Co.,  431. 

2.  Biffect  cf  renewal  receipt — Evidence,    McColloagb  v.  Ins.  Co.,  2S3. 
8.  Fire  insurance — Construction  qf  policy — Condition — Notice  of  loss. 

When  the  subject  of  the  insurance  is  a  single  structure  and  notice  of 
its  total  destruction  by  fire  during  the  life  of  the  policy  has  been  duly 
given  to  the  insurance  company,  and  there  is  nothing  to  indicate  that 
specific  proofs  are  in  any  manner  necessary  or  useful  to  the  company 
in  order  to  determine  its  rights  or  assertain  the  extent  of  its  liability 
under  the  policy,  and  no  ascertion  or  claim  of  that  character  is  made, 
neither  jilstice  nor  sound  public  policy  requires  that  the  insured  shall 
be  deprived  of  the  substantial  fruits  of  his  contract  because  he  has 
failed  to  furnish  those  immaterial  and  unnecessary  particulars. 

The  facts  in  the  case  at  the  bar  bring  it  within  the  principle  gov- 
erning losses  on  single  subjects  of  insurance,  without  infringing  any 
of  its  qualifications,  and  therefore  it  is  held  that  the  plaintiff  was  not 
required  to  furnish  more  specific  proofs.    Powell  T.  Ins.  Co.,  151. 

4.  Inaccurate  description  by  agent  of  insured.  Where  the  policy  pro- 
vides that  *'  if  an  application,  survey,  plan  or  description  of  property 
be  referred  to  in  the  policy,  it  shall  be  a  part  of  this  contract  and  a 
warranty  by  the  insured,"  and  the  desciiption  of  the  building  fur- 
nished by  the  agent  of  the  insured  and  insei'ted  in  the  policy  repre- 
sents it  as  a  dwelling,  when  in  fact  it  was  not,  and  the  insured  accepts 
and  holds  the  policy  without  objection,  such  desciiption  of  the  build- 
ing is  a  warranty  that  it  is  a  dwelling  which  binds  the  insured. 

The  description  of  a  building  as  a  •'  dwelling  "  was  not,  however,  a 
warranty  that  it  was  an  occupied  dwelling.    Lennox  r.  Ins.  C0.9  431. 

5.  Principal  and  agent — Power  qf  agents,  McCnllongh  T.  Ins. 
Co.,  233. 

6.  Benewal — Power  of  agent — Secret  limitations.  Where  a  policy  of 
insurance  provides  for  renewals,  but  is  silent  as  to  the  forms  of  pro- 
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cedure  necessary  to  effect  such  renewal,  and  a  contract  for  such 
renewal  has  been  executed  by  the  agent  of  the  company  and  a  renewal 
receipt  given,  tlie  company  cannot  set  up  as  a  defense  thereto  that  tlie 
agent  had  exceeded  the  scope  of  his  authority,  the  restrictions  of 
which  are  described  by  secret  instructions  of  which  insured  could 
have  no  notice.    McCnllough  T*  Ins*  Co.)  233. 

7.  Wagering  contract — Assignment  qf  policy  on  wife's  life  to  hui^and'i 
creditor.    Hendrickn  v.  Beeres,  545. 

JOINT  TENACy. 

1.  Presumption  fwDors  tenancy  in  common.  While  survivorship  may 
be  created  by  deed  or  will  it  is  clear  from  all  the  authorities  that  an 
intent  to  do  so  will  not  be  inferred  in  the  absence  of  apt  words  indi- 
cating that  purpose,  and,  unless  the  terms  of  an  instrument  expressly 
or  by  necessary  implication  call  for  a  joint  tenancy,  a  tenancy  in  com- 
mon will  be  presumed.  Each  case  must,  therefore,  stand  largely  on 
its  own  facts.    Starm  T.  Sawyer,  254. 

2.  When  incident  of  survivorship  still  exists.  The  doctrine  of  survi- 
vorship, or  the  Jus  accrescendi,  which  constitutes  the  distinguishing 
legal  incident  of  joint  tenancy,  has  not  been  wholly  abolished  by  tlie 
act  of  March  31, 1812, 5  Sm.  395,  and  this  incident  may  still  exist  when 
expressly  provided  for  by  deed  or  will,  or  when  it  arises  by  necessary 
implication.    Stum  T*  Sawyer,  254. 

JUDGMENT. 

1.  Ajjidaoit  of  d^ense — Practice^  C.  P. — Judgment  for  part  (if  claim, 
Moir  T.  Shinn,  24. 

2.  I^ect  qf— Collateral  retieto.  In  a  proceeding  to  create  a  county 
biidge,  the  regularity  of  the  proceedings  whereby  the  roads  or  streets 
on  wbich  it  is  constructed  were  ordained  cannot  be  questioned  collat- 
erally nor  reviewed  on  appeal.    Tonghiogheny  BIt*  Bridge,  265. 

2.  Entry  of  Judgment  for  part  of  claim — Practice^  C.  P. — Practice^ 
SupeHor  Ct.    Kew  Castle  City  t.  Elec  Co.,  228. 

3.  Practice,  C.  P.—AffidaxAt  qf  defense— Act  of  1893— ^movnt  ad- 
mitted to  be  due,    Oanor  t.  Hinriolis  €Mrand  Opera  Co.,  522. 

4.  Practice,  Superior  Court — Correction  qf  judgment  as  to  damages. 
Joseph  T.  Biohardson,  208. 

JUIOSDICTION,  C.  P. 

1.  Practice,  C.  P. — Limited  power  qf  court  to  open  Judgment,  Hill 
T.  Egan,  596. 

JURISDICTION,  SUPERIOR  CT. 

1.  Appeals — Removal  qf  paupers.  In  appeals  from  the  decree  of  the 
court  of  quarter  sessions  touching  an  order  of  removal  of  paupers, 
nothing  but  the  record  and  that  which  has  been  included  in  it  can  be 
considered  by  the  appellate  court.    Orergeers  T.  Oyerseers,  397. 

2.  Evidence — Sufficiency — Appellate  Jurisdiction  in  review.  Where 
an  assignment  of  error  raises  a  question  of  the  sufficiency  of  evidence 
as  to  the  point  in  issue,  tlie  question  for  the  appellate  court  is  not 
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vfhat  conclusions  would  have  been  reached  by  that  court  if  it  were 
within  its  province  to  find  the  facts,  but  whether  there  was  evidence 
from  which  the  jury  might  find  the  fact.  When  the  appellate  court, 
therefore,  is  satisfied  by  the  examination  of  the  evidence  that  tliere 
was  more  than  a  scintilla  it  would  have  been  error  for  the  court  to  take 
the  case  from  the  jury.    Christner  T«  John^  78. 

3.  Liquor  law — Judicial  discretion.  It  is  not  intended  by  the  law 
that  there  should  be  an  appeal  from  the  discretion  of  the  quarter  ses- 
sions to  the  discretion  of  the  appellate  court.  Lauck's  Applica* 
tlon,  53. 

4.  Liquor  law—Brfuaal  qf  license— Presumption  of  legal  reason — 
Appellate  Jurisdiction  qf  Superior  Court — Mandamus  refused.  Com  T. 
Kerns  A  Bro.^  59. 

5.  Liquor  license — Appellate  Jurisdiction  on  the  merits.  Where  the 
court  of  quarter  sessions  has  in  a  lawful  manner  pei*formed  the  duty 
imposed  upon  it,  it  is  not  the  business  of  the  appellate  court  to  inquire 
whether  it  has  made  a  mistake  in  its  conclusions  of  fact.  Nor  is  it 
material  whetlier  the  same  facts  would  induce  the  same  belief  in  the 
appellate  court  as  in  the  court  below. 

In  the  case  at  bar  the  solution  depended  upon  the  evidence  outside 
of  the  record  on  which  it  was  the  exclusive  province  of  the  court  below 
to  decide.  All  that  the  appellate  court  can  decide  is  that  it  does  not 
affirmatively  appear  by  the  record  that  the  place  for  which  a  license 
was  granted  is  a  place  of  amtisement  within  the  meaning  of  the  act  of 
1881,  or  that  it  had  a  passage  or  communication  therewith.  Fowler's 
License,  63. 

LANDLORD  AND  TENANT. 

1.  Lease — Covenant  to  renew.  It  matters  not  in  what  language  a 
covenant  to  renew  a  lease  is  couched,  so  that  the  intention  is  reason- 
ably apparent  and  the  length  of  the  new  term  is  specified.  Calms  T« 
Llwellyn,  590. 

2.  Lease — Covenant  to  renew — Holding  over^  qffect  as  to  tenant's  lia- 
ability.  Where  a  lease  contains  a  covenant  or  option  to  renew,  any 
holding  over,  even  for  a  very  short  time,  would  give  the  landlord  the 
right  to  elect  to  hold  the  tenant  liable  as  a  tenant  for  the  specified 
term  of  renewal,  regardless  of  the  intention  of  the  lessees.  Cairns 
T.  Llwellyn,  599. 

8.  Option  to  renew — Holding  over  is  notice  qf  exercise  of  ojytion. 
Holding  over,  by  a  tenant  who  has  an  option  for  an  additional  term, 
is  notice  to  his  landlord  of  his  election  to  exercise  his  pdvilege.  That 
actions  speak  louder  than  words,  is  sound  law  as  well  as  proverbial 
wisdom. 

Anything  done  by  the  tenants  which  has  the  effect  of  keeping  the 
landlord  out  of  possession,  would  be  deemed  as  an  exercise  of  the 
option  given  the  former  by  the  lease,  rather  than  a  violation  of  a  cove- 
nant to  yield  up  possession  at  the  end  of  the  term.  Calms  T*  Llwel* 
lyn,  599. 
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LIBEL. 

1.  Libel  d^ned — RigfU  to  damages — Adjoances.  Any  mallciouB  pub- 
lication, written,  printed  or  painted,  which  by  words  or  signs,  tends 
to  expose  a  person  to  contempt,  ridicule,  hatred  or  degradation  of 
character  is  a  libel;  and  the  person  libeled  may  recover  damages, 
unless  it  be  shown  that  the  publication  was  true  or  was  jnsUiiably 
made.    Oles  T.  Pitisbttrg  TimeSy  130. 

2.  Kewspapere — Privileged  communication — Legitimate  news  and  pru- 
rient and  aenaational  reports  distinguished.  Newspaper  articles  or 
reports  which  do  not  deal  in  matters  of  legitimate  news  of  which  it  is 
the  interest  of  the  public  to  be  informed,  except  that  which  arises  out 
of  idle  curiosity  and  vitiated  appetite  for  the  prurient  and  sensational, 
are  not  privileged  communications. 

A  newspaper  reported  and  published  neighborhood  gossip  and  slan- 
der charging  plaintiff  with  being  a  witch.  The  plaintiff  was  a  liarm- 
less  old  woman  whose  livelihood  depended  on  the  good  will  and  good 
opinion  of  the  people  in  the  community  in  which  she  lived.  Instead 
of  the  occasion  being  one  which  made  the  publication  proper  for  pub- 
lic investigation  and  information,  the  very  fact  that  a  few  superstitious 
persons  entertained  the  false  and  unfounded  belief  that  she  was  a 
witch  ought  to  have  shielded  her  against  a  more  extensive  circulation 
of  the  injurious  rumor  by  those  who  must  have  known  that  it  was  not 
founded  on  truth.    Oles  T.  Plttsbarg  Times,  130. 

3.  Truth  qf  libel  as  a  defense.  Where  there  is  no  confidential  rela- 
tion, no  existing  duty  and  no  comnion  intei-est  every  repetition  of  a 
slander  is  a  wilful  publication  of  it.  A  newspaper  report  may  be  none 
the  less  libelous  because  it  is  a  truthful  i*ecital  of  what  was  believed 
and  asserted  by  others;  the  truth  of  an  allegation  against  another  is 
a  complete  defense  in  a  civil  suit,  but  it  must  be  the  truth  of  the  fact 
alleged  and  not  the  truth  that  somebody  told  the  author  that  it  was 
so.    Oles  T.  Pittsbarg  Times,  130. 

4.  Witchrqft— Question  for  Jury,    Oles  T.  Pittsborg  Times,  130. 

LIFE  ESTATE. 

1.  Execution — Venditioni  exponas — Act  qf  January  24,  1849,  P.  L. 
677.    Marks  v.  Baker,  107. 

LIQUOR  LAW. 

1.  Appellate  jurisdiction  of  Superior  Court — Mandamus  refused.  A 
petition  for  a  bottler's  license  was  refused  in  the  following  decree: 
^*  On  motion  of  petitioner  and  after  hearing  in  open  court,  it  is  ordered 
that  the  prayer  of  the  petitioner  be  refused.**  Held,  that  a  manda- 
mus requiring  the  judges  of  the  quarter  sessions  to  grant  the  license 
cannot  be  awarded.  The  appellate  court  has  many  times  held  that 
where  the  individual  opinion  of  the  license  judge  is  the  basis  of  the 
refusal,  such  opinion  cannot  be  reviewed,  and  that  when  judicial 
action  has  been  had,  a  mandamus  does  not  lie  to  control  such  judi- 
cial discretion  although  the  appellate  court  may  revei-se  where  an 
illegal  reason  is  actually  assigned  of  record.  Where  no  such  reason  is 
assigned  the  presumption  is  that  tlie  judicial  action  was  based  on  a 
compliance  with  the  statutory  provisions.    Com*  T*  Kems  A  Bro*,  59. 
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2.  Club  sales.  Aq  unlicensed  sale  of  liquor,  under  the  guise  of  club 
distribution,  would  be  clearly  unlawful  and  the  law  will  look  through 
all  disguises  and  so  pronounce  it. 

Where  however  a  bona  lide  organization  with  a  selected  member- 
ship made  up  of  reputable  persons,  really  owning  its  property  in  com- 
mon, and  formed  and  carried  on  for  purposes  to  which  the  furnishing 
of  liquor  to  its  members  without  profit  was  merely  incidental,  and 
where  such  club  is  not  a  scheme  to  evade  the  license  law,  the  fact  that 
the  club  members  are  able  to  procure  and  pay  for  liquor  on  the  prem- 
ises does  not  constitute  an  illegal  sale  thereof. 

The  purpose  of  the  club  system  is  to  distribute  the  advantages, 
comforts  and  luxuries  of  the  club  among  members  so  there  shall  not 
be  unequal  contributions  to  the  treasury  which  purchases  them.  Mem- 
bers are  all  owners  of  the  property  when  purchased  in  equal  shares 
and  if  a  division  were  then  made,  each  would  then  be  entitled  to  an 
equal  share  of  the  liquor,  but  one  consumes  his  share  and  that  of  the 
others  who  do  not  drink  liquor  and  he  puts  back  into  a  common  treas- 
ury the  value  of  the  others'  shares;  therefore,  although  by  consump- 
tion the  division  is  not  equal,  yet  it  is  made  equal  by  the  contribution 
to  the  treasury,  that  has  neither  lost  nor  gained,  consequently  the  dis- 
tribution is  equitable.  Such  contribution  does  not  constitute  a  sale. 
There  is  no  element  of  bargain,  only  a  method  of  distribution  of  the 
common  property.    Com.  ¥•  Smithy  474. 

3.  Criminal  law — Selling  liquor  without  a  license — Druggist — Act  of 
May  13,  1887,  sec,  16.  One  indicted  for  selling  liquor  without  a  license 
under  the  15th  section  of  the  act  of  May  13,  1887,  may  excuse  himself 
and  defend  as  a  druggist  under  the  16th  section,  if  he  can  prove  that 
his  sales  were  made  within  the  provisions  of  that  section.  Otherwise 
he  can  be  convicted  as  any  other  unlicensed  person  for  selling  liquor 
without  a  license.    Com.  T*  Johnston^  317. 

4.  Practice^  Superior  Ct. — Effect  of  appeal — What  constitutes  a 
record — Appellate  jurisdiction  on  the  merits.    Fowler's  Licensey  68. 

5.  Refusal  of  diatlller* s  license — Legal  reason.  It  is  within  the  dis- 
cretion of  the  quarter  sessions  to  refuse  a  distiller's  license  because 
the  court  is  not  satisfied  that  the  place  can  be  and  will  be  operated  as 
a  distillery^  Such  reason  so  assigned  is  a  legal  reason  justifying  Uie 
discretion  of  the  court  below  and  will  not  be  reviewed  by  the  appel- 
late court.  The  question  whether  the  appellate  court  would  have 
reached  the  same  conclusion  as  the  court  below  is  not  pertinent. 
Lauek's  Application,  53. 

6.  Refusal  of  license — Discretion  of  court — Judicial  discretion — Juris- 
diction in  Superior  Court— Practice^  Superior  Ct, — Error — Rehearing — 
Review.    Laack's  Application)  53. 

7.  Refusal  of  licerise — Inadequate  reason.  It  may  well  be  conceded 
that  reckless  selling  of  liquor  to  be  drunk  on  or  off  the  premises  would 
be  evidence  of  an  applicant's  unfitness  for  a  retail  liquor  license,  but 
it  is  not  within  the  meaning  of  the  act  of  May  13,  1887,  P.  L.  108,  that 
a  single  or  occasional  sale  of  a  bottle  containing  one  quart  to  be  drunk 
elsewhere  than  on  the  premises  licensed  is  an  offense  against  the  spirit 
of  the  law  or  that  it  can  be  assigned  as  a  legal  reason  for  refusing  an 
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applicant's  petition  for  renewal  of  retail  liquor  license.    Babb  T«  Tay- 
lor, 38. 

.  8.  B^fusal  of  license — Presumption  qf  legal  reason.  It  is  not  essential 
that  tlie  license  court  should  set  out  on  the  record  its  reasons  for  refus- 
ing a  license.  In  its  investigations  it  is  not  limited  nor  confined  to  the 
objections  stated  in  the  remonstrance.  Under  the  license  system  the 
legislature  has  imposed  on  the  courts  of  quarter  sessions  the  duty  of 
hearing  and  acting  upon  license  applications,  and  the  power  judicially 
to  grant  or  refuse  is  lodged  there.  The  legal  presumption  is  that  tlie 
matter  was  considered  and  decided  within  tlie  statutory  provisions; 
and  that  after  a  hearing  resulting  in  a  refusal  of  a  license,  there  was 
a  legal  i*eason  for  the  decree.    Com*  T*  Kerns  k  Bro*,  59. 

9.  Selling  without  a  license — Criminal  law.  Where  one  of  three,  to 
effectuate  a  common  purpose,  acting  for  himself  and  others  at  their 
request,  and  with  funds  contributed  by  all,  makes  the  purchase  of 
a  pint  of  whiskey,  pays  the  price  and  brings  the  liquor  to  a  place 
appointed,  where  it  is  drank  by  all,  such  person,  so  acting,  cannot  be 
deemed  the  vendor  of  the  others  or  either  of  tliem.    Com*  T*  Peters,  1. 

LIVERY  STABLE  KEEPERS. 

1.  Constitutional  law — Title  of  act — Constitution^  art  3,  sec»  8 — Act 
of  March  22,  1887,  P.  L.  8.  The  act  of  March  22,  1887,  P.  L.  8,  enti- 
tled **  An  act  for  the  protection  of  livery  stable  keepers"  is  consti- 
tutional and  does  not  violate  sec.  3,  art.  3  of  the  constitution  of 
Pennsylvania. 

The  title  fairly  gives  notice  of  the  subject  of  the  act  so  as  reasonably 
to  lead  to  an  inquiry  into  the  body  of  the  bill,  which  is  sufficient 

That  some  of  tlie  sections  of  the  act  j)rovide  for  a  civil  liability  and 
some  for  criminal  does  not  make  it  embrace  two  subjects.  Com*  T* 
Moore,  102. 

LUNACY. 

1.  Poor  law — Settlement  qf  insane  pauper.  In  re  Cbristy  Lnnaey, 
259. 

MALICIOUS  PROSECUTION. 

1.  Probable  cause— Malice.  In  order  to  maintain  an  action  for  mali- 
cious prosecution  it  must  appear  that  the  prosecution  was  instituted 
without  probable  cause  and  that  the  defendant  was  actuated  by  malice. 
Raffner  t.  Hooks,  278. 

2.  Probable  cau^e  as  d^ned — Malice.  Where  a  probable  or  reasona- 
ble cause  exists,  no  malice,  however  distinctly  pi*oved,  will  make  de- 
fendant liable.  Where  by  the  plaintiff^s  own  testimony  he  may  have 
been  guilty  of  manslaughter  and,  if  the  testimony  of  others  be  true, 
may  have  been  guilty  of  murder,  the  law  will  require  no  person  to  pay 
damages  for  instituting  a  prosecution  therefor,  no  matter  how  mali- 
cious the  motive  prompting  it.  In  such  a  case  the  question  should  be 
disposed  of  by  the  court  and  not  left  to  the  jury.  Baffner  T*  Hooks, 
278. 
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MARRIED  WOMAN. 

1.  Liahiliti/  on  her  covenants  in  a  deed.  The  disability  of  a  wife  con- 
Teying  hor  separate  estate  to  join  in  the  covenants  of  the  deed  made 
by  her  husband  no  longer  exists;  since  the  acta  of  1887  and  1893  she 
is  now  undoubtedly  liable  on  her  covenants  in  such  a  deed.  Wasser- 
man  t.  CarroUy  551. 

2.  Poor  lawSettlemcnt.    In  re  Chii^ty  Lunacy »  259. 

3.  See  Husband  and  Wife. 

MUNICIPAL  LAW. 

1.  Evidence — Acta  and  declarations  of  municipal  officer— Loose  dec- 
larations.   Knights  of  Pythias  t«  Leadbeter,  461. 

2.  Police  power— License  tax  on  trolley  poles.  It  is  the  imperative 
duty  of  a  municipality  to  exercise  the  most  rigid  inspection  of  and 
scrutiny  over  the  proper  ei*ection  and  adjustment  of  poles  and  wires 
permitted  on  the  city  streets  for  electrical  service.  The  maintenance 
and  repairs  of  the  same  also  demand  constant  and  rigid  supervision, 
and  every  municipality  owes  such  duty  of  rigid  inspection  to  its  citi- 
zens.   McKeesport  t*  Ry.  Co.,  242. 

3.  Police  powers  cannot  be  waived  or  bargained  away  by  tfie  city. 
The  state  cannot  bargain  away  its  right  to  exercise  at  all  times  its 
police  power,  nor  can  a  municipality  to  which  is  delegated  the  state's 
police  power  over  streets  and  highways  enter  into  any  contract  by 
which  the  free  exercise  of  the  power  granted  can  be  abridged,  limited 
or  destroyed.    McKeesport  T.  Ry.  Co.,  242. 

4.  Street  railway — License  tax — Police  power.  An  ordinance  or  con- 
tract by  which  a  street  railway  company  was  granted  and  accepted 
the  franchise  for  use  of  the  city's  streets  under  certain  conditions 
exempting  it  from  any  license  tax  for  such  franchise  for  fifteen  years 
cannot  be  construed  to  relieve  the  company  from  payment  of  charges 
and  fees  the  imposition  of  which  is  in  its  nature  an  exercise  of  police 
power.    McKeesport  T.  Ry*  €0.9  242. 

5.  Street  Railways — Municipal  consent — Police  powers,  McKees- 
port  T.  Ry.  Co.,  249. 

6.  Taxation — Exemption— Cetnetery  company — Municipal  assessments. 
The  exemption  from  taxation  accorded  to  a  cemetery  company  under 
act  of  May  29,  1840,  P.  L.  569,  does  not  extend  to  a  municipal  charge 
or  assessment  for  water  pipe  made  against  such  cemetery  company. 

The  right  of  a  municipality  to  recover  from  church  and  cemetery 
properties  their  proportionate  share  of  the  cost  of  water  pipe  and 
pavement  improvements  is  settled,  and  is  not  changed  by  the  fact  that 
a  cemetery  company  was  incorporated  before  the  amendment  to  the 
constitution  of  1856,  P.  L.  1857,  p.  11,  which  is  adopted  in  sec.  10, 
art.  XV.  of  the  constitution  of  1874.    Phila.  T.  Cemetery,  569. 

MECHANIC'S  LIEN. 

1.  Abandonment  by  contractor  as  affecting  subcontractor,  A  contractor 
having  defaulted  and  the  building  being  completed  by  another  con- 
tractor such  abandonment,  after  a  subcontractor  has  completed  the 
work  he  undertook  to  do,  cannot  extinguish  the  latter's  right  to  file  a 
lien  which  had  already  accrued.    Bnrr  T.  Maser,  436. 
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MECHANIC'S  LIEN— eonttnued. 

2.  Agency — Architect — Implied  powers  qf-^Act  of  May  18,  1887, 
P.  X.  118.  A  supervising  architect  as  suck  has  no  authority  over  the 
payment  of  debts  incurred  in  the  construction  of  a  building  or  to 
determine  in  what  manner  such  debts  shall  be  paid  or  secured,  nor 
can  such  employment  be  constructively  enlarged  so  as  to  include  that 
power  and  duty.  His  authority,  relating  solely  to  the  erection  of  the 
structure,  and  the  character  of  the  work  and  material  employed,  he  is 
not  an  agent  within  the  meaning  of  the  act  of  May  18,  1887,  P.  L.  118, 
to  receive  notice  of  an  intention  to  file  a  mechanic's  lien  for  additions. 
Langenheim  t*  Ansohoti-Bnidberry  Co.f  285. 

3.  Building  contract — Effect  of  same  as  notice.  The  construction 
known  only  to  themselves  which  an  owner  and  contractor  may  have 
put  upon  a  written  building  contract  cannot  be  set  up  to  defeat  the 
lien  of  a  material-man  who  has  a  right  to  presume  that  the  writing 
fully  expressed  their  intention.    SoUlTan  T.  Haneocky  525. 

4.  Contract  against  lien — Bule  of  construction.  A  contract  between 
owner  and  contractor  must  be  interpreted  according  to  the  intention 
of  the  parties  and,  when  the  fair  construction  of  the  contract  is  that 
the  intention  was  to  protect  the  owner,  not  by  the  absolute  prohibi- 
tion of  liens,  but  by  providing  for  their  payment  by  the  contractor, 
and  in  default  of  his  so  doing  by  stoppage  of  his  own  right  to  lien,  the 
right  of  the  subcontractor  to  lien  is  not  defeated.  SuUiTan  T*  Han- 
eook,  525. 

6.  Estoppel — Question  for  Jury,  A  building  contract  precluded  a 
subcontractor  from  filing  a  lien;  evidence  was  submitted  on  behalf  of 
the  subcontractor, — that  upon  claimant  requesting  payment  from  the 
owner  it  was  suggested  by  him  that  claimant  file  a  lien,  but  neither 
the  offer  nor  the  evidence  going  so  far  as  to  warrant  the  jury  in  find* 
ing  that  the  suggestion  by  the  owner  antedated  the  filing  of  the  lien 
thereby  ranking  as  a  declaration  acted  upon :  Held^  that  these  condi- 
tions did  not  disclose  an  estoppel  nor  warrant  the  submission  of  the 
question  to  the  jury,  who  at  best  could  only  infer  an  essential  fact 
from  doubtful  premises  and  uncertain  testimony,  whereas  a  presump- 
tion should  always  be  based  upon  a  fact  and  should  be  a  reasonable 
and  natural  deduction  from  such  fact  No  presumption  can  with 
safety  be  drawn  from  a  presumption.    Waters  T*  Wolf,  200. 

6.  NoHce  cf  intenUon  to  file  lien—Act  of  May  18,  1887,  P.  L.  118— 
Sufficiency  thereof.  While  no  particular  form  of  words  is  necessary 
to  give  the  notice  required  by  the  act  of  May  18,  1887,  of  an  intention 
to  file  a  mechanic's  lien  for  additions,  such  notice  to  be  effective 
should  be  framed  in  language  sufficiently  clear  and  definite  to  inform 
the  person  notified  that  the  material-man  intends  to  file  a  lien  under 
the  act  of  assembly  for  the  price  of  the  material  furnished  by  him  in 
the  construction  of  the  building,  and  notice  by  material-men  that  **  if 
we  do  not  get  our  money  at  that  time  we  would  look  to  the  building 
for  the  payment  of  our  bill**  is  not  sufficient  LaBgenheim  T» 
Ansehntz-Bradberry  Co.^  285. 

MURDER. 

1.  Criminal  Uxw — Practice^  O.  A  T. — Indictment — Assault  and  hal- 
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tery — Conviction  for  assault  on  indictment/or  murder  improper.    Com. 
T.  Adams,  46. 

NEGLIGENCE. 

1.  Contributory  negligence — Sidewalk — Care  demanded  qf  foot  pas- 
senger. The  reasonable  care  which  the  law  exacts  requires  travelers 
on  the  footways  of  public  streets  to  look  where  they  are  going,  espec- 
ially when  they  are  about  to  step  upon  the  crossing  of  an  intersecting 
street  where  they  are  bound  to  expect  that  the  continuity,  if  not  the 
level,  of  the  pavement  will  be  broken. 

The  plaintiff's  evidence  disclosed  a  patent  defect  in  a  board  Cross- 
ing at  the  intersection  of  a  street  known  to  plaintiff  and  which  had 
been  there  for  at  least  a  year.  The  plaintiff  was  accustomed  to  pass 
this  crossing  constantly,  and  while  doing  so  one  night  without  paying 
any  attention  to  her  going  stumbled,  fell  and  was  injured.  Held,  that 
the  evidence  disclosed  contributory  negligence  and  that  the  defendant 
was  entitled  to  binding  instructions.  Hentz  T«  Somerset  Boroaghi 
225. 

2.  Defective  sidewalk  —  Question  for  jury.  Where  the  evidence, 
though  conflicting,  tends  so  show  that  a  board  walk  maintained  by 
the  borough  authorities  as  a  sidewalk  had  been  for  some  time  in  a 
defective  condition,  of  which  the  borough  authorities  had  notice,  and 
that  an  accident  resulting  in  injury  to  the  plaintiff  occurred  from  neg- 
lect of  the  authoiities  to  repair  said  board  walk,  the  issue  is  purely 
one  of  disputed  facts  and  therefore  properly  left  to  the  jury.  Merri- 
man  y.  Osborne  Boroagh,  127. 

8.  Oas  companies — Standard  of  duty.  While  no  absolute  standard 
of  duty  in  dealing  with  such  agehcies  as  natural  or  illuminating  gas 
can  be  prescribed,  every  reasonable  precaution  suggested  by  experi- 
ence and  the  known  dangers  of  the  subject  ought  to  be  taken. 

This  will  require  in  a  gas  company  not  only  that  its  pipes  and  fit- 
tings should  be  of  such  material  and  workmanship  and  laid  in  the 
ground  with  such  skill  and  care  as  to  provide  against  the  escape  of 
gas  therefrom  when  new,  but  that  such  system  of  inspection  shall  be 
maintained  as  would  insure  reasonable  promptness  in  the  detection  of 
leaks  that  may  occur  from  deterioration  of  the  material  in  the  pipes 
or  from  any  other  cause  within  the  circumspection  of  men  of  ordinary 
skill  in  the  business.    Prichard  Y.  Oas  Co.,  179,  183. 

4.  Inspection  by  gas  company — Province  of  court  and  jury.  Prich- 
ard T.  Gas  Co.,  179, 183. 

5.  Proximate  cause — Words  and  phrases.  In  determining  what  is 
proximate  cause  the  true  rule  is,  that  the  injury  must  be  the  natural 
and  probable  consequence  of  th6  negligence;  such  a  consequence  as 
under  the  surrounding  circumstances  of  the  case  might  and  ought  to 
be  foreseen  by  the  wrongdoer  as  likely  to  flow  from  his  acts.  Swan« 
son  T*  Crandally  85. 

6.  Street  railways — Duty  qf  motorman — Infant — Question  for  jury — 
Contributory  negligence  of  parents — Obligations  as  to  improved  safety 
defdces— Evidence—City  ordinance.    Boente  T.  Traction  Co.,  185. 
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1.  Insurance— Fire  inmrance — CanBtructUm  qf  poUcif — Condition — 
Notice  cf  loss.    Powell  y.  Ibs*  Co.,  151. 

2.  Mec?ianic^$  Hen — Building  contract — JSlffect  qf  Kane  ae  notioe, 
SnlllTaii  T.  Hanoooki  525. 

OIL  AND  GAS  COMPANY. 

1.  Eioidence — Price  demanded  by  owner — Opinion  as  to  value.  On* 
T.  Gas  Co.,  401. 

2.  Negligence^Standard  of  duty,    Prichard  T.  Gas.  Co.,  179,  183. 
8.  Pipe  line — Evidence — Location  of  line  and  property.    In  an  action 

for  damages  arising  from  increased  servitude  imposed  by  laying  a 
pipe  line  in  a  public  road  of  which  the  plaintifiE  held  the  fee,  the  plain- 
tiff may  give  evidence  of  the  proximity  of  the  pipe  line  to  a  drain 
leading  to  the  cellar  of  his  house;  the  declared  purpose  being  *^to 
show  the  exact  location  of  the  pipe  line  and  of  the  property.*'  Tan- 
nehlU  T.  Phila.  Co.,  159. 

4.  Pipe  line — Evidence  as  to  damage  to  land — Expert*,  Witnesses 
being  produced  to  show  the  value  of  land  before  and  after  the  laying 
of  a  pipe  line,  the  court  properly  refused  to  permit  the  witnesses  to 
be  examined  as  to  whether  each  had  gas  pipe  lines  leading  through 
the  land  of  each;  the  purpose  being  '*to  give  the  jury  an  idea  of  the 
ability  of  the  witnesses  to  form  and  express  an  intelligent  opinion  as 
to  the  effect  of  this  pipe  line  on  this  land.**  Had  such  witnesses  been 
offered  as  expeils  in  laying  of  pipe  lines  and  the  effect  of  such  lines 
on  land,  such  questions  might  have  been  proper  in  cross-examination, 
but  they  are  wholly  incompetent  and  immaterial  in  chief  for  the  pur- 
pose of  fortifying  the  testimony  of  the  witnesses  as  to  the  effect  of 
this  pipe  line  upon  plaintiff's  land.    TanneliUI  T.  Phila.  Co.,  159. 

OIL  AND  GAS  LEASE. 

5.  Actions — Assumpsit — Joint  tenancy  in  oil  wells — Act  of  May  6, 
1891,  P.  X.  41.  Under  the  act  of  May  6,  1891,  authorizing  actions  in 
assumpsit  by  or  against  joint  owners  alleging  an  interest  in  or  operat- 
ing any  drilling,  pumping  or  producing  oil  or  gas  wells,  a  joint  tenant 
in  such  an  oil  well  is  not  entitled  to  recover  against  his  fellows  for 
their  share  of  the  expense  of  pumping  done  by  him  against  their 
consent. 

To  recover  under  this  statute  a  conti*act,  either  express  or  implied, 
must  be  shown  as  the  basis  of  the  claim. 

The  proviso  of  this  act  that  no  joint  owner  shall  be  required  to  pay 
any  share  of  the  expenses  of  operations  commenced  and  carried  on 
without  his  authority  or  consent  refers  either  to  an  utter  cessation  of 
all  work  by  everybody  or  to  the  ceasing  of  the  work  of  operating  of 
some  particular  person.    Mortland  T.  Callilian,  340. 

PARTNERSHIP. 

1.  Continuing  business  —  Assignment  for  creditors— mM,t  creditors 
participate.  The  articles  of  an  unincorporated  banking  association 
provided  for  representation  of  the  partner*s  interests,  by  shares  of 
stock  and  for  continuation  of  business  without  liquidation  on  transfer 
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of  a  partner^s  shares  under  prescribed  conditiuns,  etc.,  but  did  not 
contain  any  agreemeilt  which  bound  tlie  new  firm,  created  whenever 
a  change  of  memberahip  occurred,  to  pay  past  debts  and  to  indemnify 
tlie  retiring  member  against  them.  Ileld^  tliat  upon  an  assignment 
for  creditors,  the  creditora  entitled  to  share  in  the  distribution  were 
tliose  who  had  at  the  time  the  assignment  was  made  a  clear  legal  title 
as  creditors  of  the  firm,  which  was  the  then  owner  of  the  assigned 
estate,  and  that  creditors  of  prior  firms  were  relegated  against  the 
individual  partners  composing  the  firm  at  the  time  their  liability  was 
created,  which  was  fixed  by  the  last  transfer  of  all  the  shares  of  any 
one  partner  whether  to  a  new  partner  or  to  another  member  of  the 
firm.  Christy  v.  Sill,  131  Pa.  492,  followed.  MeadTille  Sayings  Bank 
E»U,  618. 

2.  lifect  of  death  or  trantfer.  In  the  absence  of  an  agreement  a  legal 
dissolution  is  effected  by  death  of  a  partner  or  the  transfer  of  a  part- 
nership interest    Meadrille  Sayings  Bank  Est.,  618. 

3.  Equity  of  partners  and  creditors.  The  equity  of  creditors  must 
be  worked  out  through  the  medium  of  that  of  the  partnera.  Mead- 
yiUe  Sayings  Bank  Est,  618. 

4.  Expenses  of  winding  up  partnership  affairs.  Although  a  surviv- 
ing or  liquidating  partner  is  not  entitled  to  compensation  for  winding 
up  partnership  business  he  is  entitled  to  all  necessary  expenses  in 
effecting  a  legal  settlement  of  the  business.    Book  y.  O'Neill  306. 

5.  Liquidating  partner — Setoff—  Widovo^s  exemption.  Where  a  sur- 
viving partner  on  settlement  of  the  partnership  business  is  indebted  to 
his  deceased  copartners,  he  cannot  set  off  against  such  balance  a  sum 
found  to  be  due  by  his  deceased  partner  to  him  on  a  settlement  of  the 
partnership  business  made  in  the  deceased  partner's  lifetime,  where 
the  widow  of  the  deceased  partner  has  claimed  the  amount  due  on  the 
final  settlement  of  the  partnership  business  under  her  widow's  exemp- 
tion. 

The  surviving  partner  holds  such  a  trust  relation  to  the  estate  pass- 
ing through  his  hands  tliat  he  cannot  pay  his  claim  to  the  prejudice 
of  others,  especially  so,  as  against  one  of  superior  rank.  Book  y* 
O'Neil,  306. 

6.  Transfer  of  shares— Liability  for  pre-existing  debts.  The  transfer 
of  a  partner's  interest  or  shares  in  an  unincorporated  banking  associa- 
tion and  a  continuance  of  the  business  without  any  separation  of  past 
from  future  liabilities,  or  discrimination  between  past  and  future 
profits  will  not  make  the  new  concern  liable  for  pre-existing  indebted- 
ness of  the  bank.  The  creditors  of  the  former  firm  or  firms  which 
may  have  constituted  the  banking  association  have  no  claim  attaching 
to  the  partnership  effects  which  have  passed  to  the  succeeding  part- 
nership; the  latter  firm  may  sell  unhampered  by  any  lien  or  trust  in 
favor  of  the  creditors  of  the  former  firm  or  assign  for  the  benefit  of 
creditors,  and  in  that  case  the  only  persons  entitled  to  participate  in 
the  distribution  are  the  creditors  of  the  firm  to  which  the  property 
belonged  at  the  time  of  the  assignment.  Meadyllle  Sayings  Bank 
Est,  618. 

7.  Tranter  qf  shares  qf  unincorporated  bank.    The  facts  that  the 
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interests  of  parties  are  represented  by  shares  of  stock  which  are  trans- 
ferable like  shares  of  a  corporation,  and  after  such  transfer  the  busi- 
ness is  conducted  as  before,  without  separation  or  distinction  made 
between  past  and  future  liabilities,  does  not  change  these  rules.  Tiie 
stockholders  in  such  a  bank  have  the  rights  and  responsibilities  of, 
and  in  their  relation  to  the  public  and  to  each  other  are,  general  part- 
nera. 

The  mere  continuance  in  business  and  voluntary  payment  of  certain 
obligations  contracted  by  the  old  firm  would  not,  of  itself,  bind  them 
for  all  such  claims.    Meadyille  SaTings  Bank  Est.,  618. 

PIPE  LINE. 

1.  Oil  and  fjas  companies — Evidence — Location  qf  line  and  property, 
TannehiU  t.  Phila.  Co.,  159. 

POLICE  POWER. 

1.  Municipal  law — License  tax  on  trolley  poles,  MeKeesport  T«  Ry* 
Co.,  242. 

2.  Municipal  law — Police  powers  cannot  be  waived  or  bargained  away 
by  the  city.    MeKeesport  y.  Ry.  Co.,  242. 

3.  Municipal  law — Streetrailways— Municipal  consent.  MeKeesport 
T.  Ry.  Co.,  249. 

POOR  LAW. 

1.  Order  of  removal — Certificate  of  settlement — Act  qf  April  22,  1863. 
Doubted  whether  an  appeal  lies  from  the  quarter  sessions  to  the  Supe- 
rior Court  in  a  proceeding  under  the  act  of  April  22,  1863,  cei*tifying 
the  legal  settlement  of  an  insane  peraon  committed  to  a  state  insane 
asylum.  The  act  of  March  16,  1868,  applies  only  to  proceedings  on 
appeal  from  orders  of  removal.    In  re  Christy  Lanacy,  259. 

2.  Bemoval  of  paupers  —  Jurisdiction,  Superior  Ct. — Exceptions — 
Becords.    Orerseers  t.  Orerseers,  397. 

8.  Beview  by  appellate  court.  In  appeals  on  orders  of  removal  and 
like  proceedings  under  the  poor  laws  where  there  is  competent  evi- 
dence, if  believed,  to  sustain  findings  of  fact,  the  conclusions  of  the 
tiial  judge  as  to  the  weight  of  testimony  and  the  credibility  of  the 
witnesses  are  not  reviewable.    In  re  Christy  Lnnaey,  259. 

4.  Settlement — Married  women.  The  settlement  of  a  pauper  is  the 
place  of  his  birth  until  he  acquires  another  derivatively  from  his 
parents  or  by  acts  of  his  own.  A  married  woman  during  covei-ture 
and  after  her  husband's  death  is  deemed  to  be  settled  in  the  place 
where  he  was  last  settled.    In  re  Christy  Lnnaey,  259. 

PRACTICE,  C.  P. 

1.  Affidavit  of  defense — Act  of  1893 — Amount  admitted  to  be  due. 
Where  an  affidavit  of  defense  is  neither  equivocal  nor  evasive,  and 
where  it  contains  no  distinct  admission  that  defendant  owes  the  plain- 
tiff any  sum  whatever,  the  case  is  not  within  the  act  of  1893,  P.  L.  185, 
relative  to  taking  judgment  for  the  amount  admitted  to  be  due.  Ganoi 
T.  Hinrichs  Grand  Opera  Co.,  522. 
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2.  Affidavit  of  drfenae — Executors— Parol  evidence  to  vary  writing, 
Beillj  T.  Dalj,  540. 

3.  Affidavit  of  defense — Implication,  from  detailed  items.  A  defend- 
ant, having  undertaken  to  set  forth  in  detail  in  his  affidavit  the  facts 
upon  which  he  relied  for  his  defense,  is  presumed  to  have  included 
all  the  facts,  and  these  failing  when  taken  together  to  show  a  legal 
defense  to  the  claim  set  forth  in  the  plaintifiTs  statement,  he  cannot 
save  himself  by  the  genei*al  declaration  at  the  close  of  the  affidavit 
**  that  he  has  a  just  and  legal  defense  to  the  whole  of  the  plaintifTs 
claim.    Kellj  T.  Shillingsbarg,  576. 

4.  Affidavit  of  d^ense — Judgment  for  part  of  claim.  Under  the  act 
of  May  31,  1893,  P.  L.  185,  the  court  cannot  enter  judgment  for  part 
of  the  claim  upon  a  motion  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  no  matter  how  insufficient  the  affidavit  of  defense 
may  be  as  to  such  part  if  it  is  sufficient  as  to  any  portion  of  the  claim. 
Reilly  v.  Daly,  159  Pa.  605,  followed.     Muir  T.  Shinny  24. 

5.  Affidavit  of  d^ense  —  Sufficiency.  A  judgment  is  erroneously 
entered  against  two  alleged  partners  whei*e  the  affidavit  of  defense 
denies  the  existence  of  such  partnership  and  the  employment  of  plain- 
tiff by  the  deponent  partner.  Ganor  T*  Hinrlehs  Grand  Opera  Co., 
522. 

6.  Affidavit  qfd^ense — Sufficiency.  While  the  wholesome  and  well 
established  rules  <ipplicable  to  affidavits  of  defense  are  not  to  be  re- 
laxed, neither  are  the  subtleties  of  special  pleading  to  be  invoked,  and 
it  follows  therefore  that  reasonable  certainty  and  particularity  in  set- 
ting forth  the  facts  of  the  defense  are  enough. 

Where  the  defense  turns  on  the  autliority  for  an  act  by  defendant 
as  plaintiff^s  agent  an  affidavit  is  sufficient  which  alleges  that  defend- 
ant was  in  fact  plaintiffs  agent;  that  he  made  the  disputed  sale  as 
such  agent,  and  subsequently  reported  same  and  its  terms  to  tlie  plain- 
tiff, who  expressed  no  dissent    Steiner  T*  Bartlett,  4. 

7.  Affidavit  of  defense  —  Violation  of  written  contract.  A  written 
contract  simple  in  form,  plain  and  unambiguous  in  terms  and  clear  in 
intent  had  been  executed,  and  performance  by  the  plaintiff  acquiesced 
in  by  defendants.  In  a  suit  on  the  written  contract  the  affidavit  of 
defense  set  up  the  following  defenses: 

An  antecedent  oral  agreement  for  which  the  written  contract  was  sub- 
stituted, as  alleged,  after  objection  and  upon  alleged  threat  of  breach 
of  the  oral  contract  by  the  plaintiff;  and  execution  induced  by  a  state- 
ment made  by  plaintiff  to  one  defendant  that  the  otlier  defendants, 
who  had  previously  signed,  were  satisfied  with  the  tei-ms  of  the  writ- 
ten contract,  the  affidavit  also  alleging  damages  for  the  breach  of  tlie 
oral  contract  as  a  set-off  to  the  sum  sued  for  under  the  written  con- 
tract. Held,  (1)  that  the  affidavit  was  insufficient  as  not  alleging  such 
fraud  as  would  warrant  avoiding  the  written  contract,  and  (2)  that  if 
the  case  had  been  on  trial  and  the  plaintiff  had  offered  this  written 
contract  in  evidence  and  defendants  had  made  an  offer  embodying  the 
facts  alleged  in  the  affidavit  of  defense  the  court  could  not  have  re- 
ceived the  evidence.    Bright  T.  Siggins,  106. 

8.  Arbitration.  Death  of  arbitiator  before  award  made.  Huggins 
T.  NeiU,  103. 
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0.  Charge  of  bourt — 8ubmi9sion  to  the  Jury  in  absence  of  evidence. 
Brooks  T.  B.  R.  Co.,  581. 

10.  JEvidence— Proper  rebuttal,  Knigrhts  of  Pjthias  T.  Leadbeter, 
461. 

11.  Evidence — Beading  notes  qf  testimony  of  absent  witness.  Proof 
having  been  made  of  service  of  a  subpoana  on  a  witness  and  of  bis  inabil- 
ity to  be  present  at  court  by  reason  of  illness,  it  was  not  eiTor  to  per- 
mit his  testimony  taken  on  a  former  trial  of  the  case  to  be  rend. 
Kuigrhts  of  Pythias  t.  Leadbeter,  4ai. 

12.  Judgment  for  part  of  claim.  The  act  of  May  31,  1893,  P.  L.  185, 
is  in  derogation  of  the  common  law  rule  that  there  can  be  but  one 
judgment  in  a  single  suit,  and  should  be  strictly  construed  so  as  to 
apply  only  to  the  single  case  where  part  of  the  plaintifiTs  claim  is  dis- 
tinctly admitted  to  be  due  and  no  defense  to  such  part  is  alleged. 
Where  there  is  a  defense  to  the  whole  claim  which  is  obviously  good 
in  part  and  the  court  cannot  enter  judgment  as  to  the  whole  claim,  it 
is  not  bound  to  enter  judgment  for  part  upon  a  motion  for  a  judgment 
for  the  whole,  although  the  affidavit  as  to  that  part  presented  no  suffi- 
cient defense.    New  Castle  City  y.  Elec  Co.,  228. 

13.  Limited  power  of  court  to  open  judgment.  Every  court  has  power 
to  open  a  judgment  in  order  to  give  the  parties  a  hearing  or  trial.  In 
the  case  of  judgment  by  confession  or  default  there  is  no  limit  of  time 
to  the  exercise  of  this  power,  but  in  the  case  of  judgment  entered 
adversely,  after  a  hearing  or  trial,  it  is  settled  that  it  cannot  be  done 
after  the  end  of  the  term  at  which  they  are  entei*ed.  Hill  T»  Egan, 
596. 

14.  Negligence — Proximate  cause — Binding  instructions — Negligence 
must  be  proved — When  a  question  not  for  the  jury.  Swanson  T*  Craii« 
dall,85. 

15.  New  trial — Becord.  Where  a  motion  for  a  new  trial  is  granted 
the  reasons  should  appear  of  record.    Hill  T*  Egan,  596. 

16.  Poor  law — Exceptions — Becord.  Under  the  act  of  March  16, 
1868,  P.  L.  46,  a  writ  of  error  is  allowed  to  the  decision  of  the  court 
of  quai-ter  sessions  on  points  of  evidence  and  law  which  have  been 
specifically  excepted  to  and  brought  upon  the  record  as  directed. 
Evidence  and  rulings  of  the  court  not  thus  made  a  matter  of  record 
remain  with  the  opinion,  beyond  the  reach  of  the  appellate  court. 

In  the  case  at  bar  the  opinion  concludes  with  the  decree  of  court 
which  is  folloyed  by  an  exception  in  these  words:  **  £o  die  exception 
to  appellants  and  bill  sealed."  This  is  the  only  exception,  and  whether 
it  is  aimed  at  the  points  or  the  opinion  or  the  decree  is  nowhere 
stated,  but  whether  at  one  or  all  it  is  equally  unavailing  to  bring  upon 
the  record  any  of  the  matters  assigned  for  error.  Orerseers  T*  Orer- 
seers,  397. 

17.  Practice,  Super.  Ct. — Appeals — Exceptions.  Christner  T»  John, 
78. 

18.  Proceedings  on  bond  to  commonwealth  to  take  benefit  of  insolvent 
law.  An  action  on  a  bond  to  the  commonwealth  to  take  benefit  of 
the  insolvent  laws  in  a  conviction  for  fornication  and  bastardy  is 
properly  brought  in  the  name  of  the  commonwealth  to  the  use  of  the 
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persons  interested  or  at  their  instance.  No  assignment  or  antlioriza- 
tion  by  any  ofiQoer  of  the  commonwealth  is  required:  Com  v.  Snyder, 
1  Pa.  Superior  Ct  286,  followed.    Com*  T.  Elmery  175. 

19.  Bemarka  by  counsel — Improper  assignments  qf  error.  Gobi*  y* 
Smith,  474. 

20.  Trial — Conclusiveness  of  facts  found  by  prior  trial  The  action 
of  the  court  in  a  second  trial  as  to  the  conclusiveness  of  facts  found 
in  a  prior  trial  between  the  parties  is  to  be  governed  by  the  facts  as 
submitted  to  and  found  by  the  jury  and  not  by  the  claims  contained 
in  the  statement    Hartman  T*  Incline  Plane  Co*,  123. 

21.  Trial — Irrelevant  suggestions  to  witness.  An  assignment  of 
error  will  not  be  sustained  based  on  permitting  a  witness  to  answer  a 
question  entirely  proper  in  itself  under  directions  to  **  answer  as  indi- 
cated in  the  question  "  although  in*elevant  suggestions  had  been  nutde 
by  counsel  to  the  witness*  while  in  the  witness  box. 

It  not  being  understood  that  approval  is  expressed  of  the  method 
of  conversation  permitted,  and  it  being  further  indicated  that  the  trial 
judge  very  properly  might  have  cautioned  tlie  witness  to  have  based 
his  answer  on  his  own  knowledge  rather  than  upon  the  suggestions 
of  counsel.    OiT  T*  Gas  Co*,  401. 

22.  Trial— Misleading  point  and  answer,    Hudson  T*  Watson,  422. 

24.  Trial  by  Jury — When  waived.  Where  a  party  to  a  cause  has  sub- 
mitted the  determination  of  the  facts  to  the  court  and  has  taken  the 
chances  of  a  finding  in  his  favor,  he  cannot  after  an  adverse  decision 
select  a  new  tribunal  by  demanding  a  trial  by  jury.  Qilmore  T*  Water 
Co*,  99. 

PRACTICE,  EQ. 

1.  Appeals — Court  interprets  its  own  decree.  The  refusal  of  the  court 
below  to  issue  an  attachment  for  contempt  in  a  matter  of  alleged  dis- 
obedience to  its  decree,  is  tantamount  to  a  declaration  that  no  such 
disobedience  exists.  The  court  below  is  the  interpreter  of  Its  own 
decree,  and  from  its  action  in  determining  what  is  or  is  not  included 
in  its  decree  no  appeal  lies.    Fnllerton  t*  Peabody,  145. 

2.  Corporation— Dissolution— Final  decree.  The  act  of  April  9, 1856, 
P.  L.  293,  providing  for  applications  to  the  courts  of  common  pleas  in 
matters  of  dissolution  of  corporations,  must  be  understood  as  referring 
to  the  equity  jurisdiction  given  to  that  court  by  the  act  of  1836;  it 
follows  that  the  petition  must  be  regarded  as  a  bill  and  the  proceed- 
ings must  be  held  to  conform  to  the  practice  in  equity. 

A  decree  in  such  a  case,  although  leaving  out  of  view  the  matters 
alleged  in  the  answer,  is  a  final  adjudication  when  it  disposes  of  every- 
thing alleged  in  the  petition  and  pi-ayer.  Oil  Exchange's  Dissolu- 
tion, 508. 

3.  Equity  rules— Testimony  taken  to  advise  court.  The  equity  rules 
of  the  Supreme  Court  do  not  apply  to  examinations  on  motions  for 
attachment  for  contempt  where  the  court  below  takes  testimony  solely 
for  the  purpose  of  enabling  it  to  determine  whether  or  not  its  decree 
has  been  obeyed.    Fullerton  T*  Peabody,  14<5. 

4.  landing  qf  facts— Equity  rules.    Where  the  court  in  the  decree 


Digitized  by  VjOOQ  IC 


684  INDEX. 

PRACTICE,  EQ.— continued. 

dismigsing  a  bill  in  equity  to  restrain  a  defendant  from  engaging  in 
business  in  a  certain  town  and  neighborhood  finds  that  the  weight  of 
the  evidence  does  not  establish  the  contract  not  to  engage  in  said  busi- 
ness, such  finding  of  fact  though  embodied  in  the  decree  is  a  substan- 
tial compliance  with  the  equity  rules  of  the  Supreme  Court.  Pfeifer 
T.  Bahiser,  355. 

5.  Record — Chround  ofsuit.  In  ascertaining  the  grounds  of  suit  and 
tlie  decree  in  such  a  case  the  court  must  look  at  the  whole  recoi*d; 
this  includes  the  pleadings,  the  master^s  report,  opinion  of  the  court, 
if  any  be  filed,  and  the  decree.    Doff  T*  McDonoughy  373. 

6.  Weight  of  testimony — Dismissal  qf  bill.  In  a  bill  to  restrain  de- 
fendant from  engaging  in  business  in  a  certain  town  and  neighbor- 
hood, the  evidence  of  the  two  plaintiffs  of  defendant's  statement, 
relied  on  by  them  as  a  contract  not  to  engage  in  business,  was  consis- 
tent with  a  then  existing  purpose,  rathet-  than  a  positive  contract,  not 
to  do  so;  they  were  directly  conti*adicted  by  the  answer,  by  the  testi- 
mony of  defendant  and  by  two  disinterested  witnesses,  one  called  by 
them  and  one  called  by  the  defendant.  Held^  that  the  finding  of  the 
court  against  the  contract  relied  on  was  in  accord  with  the  testimony 
and  that  it  was  not  error  to  dismiss  the  bill.    Pfeifer  T*  Bahiser,  355. 

PRACTICE,  O.  A  T. 

1.  Attorney  at  law — Power  of  courts  to  disbar — Proceedings  of  dis- 
barment or  by  indictment  not  alternative.    In  re  Shoemaker^  27. 

2.  Criminal  law — Indictment — Murder — Assault  and  battery — Con- 
viction for  assault  on  indictment  for  murder  improper.  Com.  T. 
Adams,  46. 

PRACTICE,  Q.  S. 

1.  Criminal  law — Indictment — Surplusage,    Com*  T*  Wood,  42. 

2.  Improper  remarks  by  counsel.  The  prosecuting  attorney  in  crimi- 
nal cases  is  so  far  counsel  for  the  defendant  that  he  ought  not  to  permit 
himself  nor  be  permitted  without  correction,  if  objection  is  promptly 
made,  to  assert  in  his  closing  argument  to  the  jury  the  existence  of 
eliminating  facts  of  which  there  is  no  evidence  in  the  case.  Com*  T* 
Smithy  474. 

3.  Liquor  law — Refusal  qf  license — Inadequate  reason.  Babb  T. 
Taylor,  38. 

4.  Liquor  law — Refusal  of  license — Presumption  qf  legal  reason — 
Appellate  jurisdiction  of  Superior  Court — Mandamus  reused.  Com* 
T*  Kerns  &  Bro*,  50. 

PRACTICE,  SUPERIOR  COURT. 

1.  Appeals — A  bad  reason  will  not  invalidate  a  good  ruling.  Wen- 
ger's  Est.,  611. 

2.  Appeals — Superior  Court — Security  for  costs — Act  qf  June  24, 
1895,  sec.  7,  P.  L.  212.  By  the  provisions  of  sec.  7  of  the  act  of 
June  24,  1895,  creating  the  Supedor  Court,  in  order  to  render  an 
appeal  from  the  orphans*  court  or  common  pleas  effectual  for  any 
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purpose  or  to  entitle  the  appellant  to  be  heard,  he  must  at  least  give 
bail  for  costs  as  required  by  the  statute.    Marks  T*  Baker,  167. 

3.  Appeal  quashed  for  want  qfbaiL  An  appeal  to  the  Superior  Court 
must  be  taken  and  perfected  within  three  calendar  months.  An  ap- 
peal is  perfected  when  the  prescribed  affidavit  has  been  filed  and  bail 
has  been  given  for  costs.  The  court  cannot  relieve  from  the  statutory 
duty  to  give  bail  for  costs. 

Where  no  attempt  to  give  bail  was  made  within  the  three  months 
after  the  judgment  the  appeal  will  be  quashed  when  the  motion  is 
made  at  the  first  opportunity.    Page  &  Bro.  T.  McNaughton  €o«i  519. 

4.  Aasignmenta  of  error — Rule  XVII,  Where  an  assignment  of  error 
relating  to  the  admission  or  rejection  of  testimony  is  so  drawn  that  it 
does  not  show  the  testimony  adduced  or  proposed  to  be  adduced  under 
the  offer  admitted  or  rejected,  but  merely  discloses  a  question  pro- 
pounded and  objected  to  and  admitted  or  refused,  it  is  not  in  con- 
formity with  rule  XVII.  and  will  be  disregarded.    Com*  T*  Smithy  474. 

5.  Assignments  of  error — Unanswered  questioV',  Even  where  the 
objections  to  questions  asked,  which  are  overruled,  are  well  taken, 
yet  when  the  witness  did  not  in  point  of  fact  answer  such  questions 
the  error  in  overniling  the  objection,  as  it  did  no  harm,  is  not  proper 
ground  for  assignment  of  error.     Com.  T*  Smith,  474. 

6.  Correction  of  judgment  as  to  damages.  Where  the  trial  judge  has 
committed  an  error  in  permitting  consideration  of  an  item  of  damages 
which  should  not  have  been  submitted  to  the  juiy,  such  error  does  not 
require  a  reversal  of  the  judgment;  it  can  be  corrected  by  deducting 
the  amount  erroneously  allowed.    Iron  Co*  T*  Richardson  k  Co*,  208. 

7.  Entry  of  judgment  for  part — Order  reserving  right  to  proceed  for 
balance.  Where  a  judgment,  entered  for  portion  of  a  plaintifiTs  claim, 
was  not  the  judgment  the  plaintiff  asked  for,  it  ought  not  to  debar 
him  from  proceeding  for  the  balance  of  the  claim.  Although  the 
judgment  for  a  portion  of  the  claim  may  have  been  improvidently 
entered,  yet  when  the  defendant  does  not  complain  it  should  be 
allowed  to  stand,  coupled  with  an  order  permitting  plaintiff  to  pro- 
ceed for  the  recovery  of  the  balance.  Under  authority  of  sec.  VIIL 
of  the  act  of  June  24, 1895,  P.  L.  212,  the  Superior  Court  has  authority 
to  make  such  an  order.    New  Castle  City  t*  Elec«  Co.,  228. 

8.  Error — Rehearing — Review,  An  application  for  a  rehearing  is 
like  a  motion  for  a  new  trial  and  refusal  thereof  is  not  reviewable 
upon  appeal.    Lauek's  Application,  53. 

9.  Isolated  portions  of  charge — Not  properly  to  be  excepted  to.  It  is 
always  unsafe  as  well  as  unfair  to  the  trial  judge  to  select  a  single  sen- 
tence from  the  body  of  his  charge,  sever  it  from  the  context  and 
undertake  to  construe  it  by  itself  without  regard  to  what  he  may  havio 
said  in  the  same  connection  or  in  other  portions  of  his  charge. 
Knights  of  Pythias  t.  Leadbeter,  4G1. 

10.  Liquor  law —  What  constitutes  a  record.  Petitions  pro  and  con 
in  the  matter  of  an  application  for  a  license  are  not  matters  of  record, 
but  in  the  nature  of  evidence  for  the  information  of  the  conscience 
of  the  court  hearing  the  case.    Fowler's  License,  63. 

11.  Liquor  license — Effect  qf  appeal.    An  appeal  from  the  order  of 
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the  court  of  quarter  sessions  granting  a  liquor  license  is  a  substitute 
for  a  certiorari,  and  brings  up  nothing  but  the  record.  The  evidence 
is  not  part  of  the  record,  and  for  that  reason  the  appellate  court  can- 
not review  the  action  of  the  court  below  upon  its  merits.  Fowler's 
Lieense,  63. 

12.  Paper-hooks — Evidence,  Where  an  assignment  of  error  chal- 
lenges the  admission  of  certain  evidence  and  drafts  or  plans,  which 
were  in  evidence  and  which  are  necessary  to  enable  the  appellate 
court  to  reach  an  intelligent  conclusion  in  regard  to  some  points  of 
the  testimony  so  challenged,  are  omitted  from  the  paper-book  of  tlie 
appellant,  the  assignment  of  error  vdll  be  overruled.  Hadson  T* 
Watson,  422. 

13.  Poor  law^Revieto  by  appellate  court.  In  Be  Christy  Lanacy, 
259. 

14.  Practice^  C,  P, — AppeaU^Ezceptions,  Wliere  the  assignments 
of  error  all  relate  to  the  chai-ge  of  the  court  and  Uie  record  shows 
neither  exception  taken  nor  that  the  copy  filed  was  approved  by  the 
Judge  or  filed  by  his  direction,  such  omission  cannot  be  supplied  by 
the  general  rule  of  the  court  below,  or  a  general  practice  of  the  judge 
to  direct  exceptions  to  be  noted  for  both  parties.  Christner  r* 
John,  78. 

15.  Bemarka  by  counsel — Improper  assignment  qf  error.  An  assign- 
ment of  error  for  "permitting"  improper  remarks  by  counsel  is  not 
sustained  by  the  record  where  the  record  does  not  affirmatively  show 
that  the  court  "  permitted  "  the  counsel  to  make  the  remarks  or  that 
the  judge's  attention  was  called  to  them  at  the  time  they  were  made 
or  at  any  time  when  he  could  have  prevented  or  counteracted  their 
harmful  effect,  or  that  he  was  asked  to  do  anything  concerning  them. 

An  assignment  will  not  be  sustained  when  neither  of  the  methods 
recognized  in  Com.  v.  Weber,  167  Pa.  153;  Holden  v.  Pa.  R.  R.,  169 
Pa.  1,  and  Com.  v.  Windish,  176  Pa.  167,  for  bringing  the  remarks  of 
counsel  upon  the  record,  so  that  the  action  of  the  trial  court  with 
reference  thereto  can  be  reviewed  by  the  appellate  court,  was  adopted. 
Com.  T.  Smithy  474. 

16.  Sheriff'' 8  sale— Setting  aside  same — Presumption — Discretion  qf 
court.  The  matter  of  setting  aside  sheriCTs  sales  belongs  to  the  class 
in  which  the  courts  exercise  discretionary  power.  The  appellate 
court  will  not  presume  that  the  court  below  acted  arbitrarily  and 
without  proper  proof  of  the  facts  on  which  to  base  its  action.  Where 
the  court  acts  on  extrinsic  evidence  the  presumption  is  that  every- 
thing was  done  rightly  and  according  to  law.    Laird's  App*^  300. 

PRINCIPAL  AND  AGENT. 

1.  Agency — Cases  distinguisfied  and  followed — Knowledge  of  princi- 
pal— Criminal  law— Selling  liquor  without  a  license—Druggist,  This 
case  is  not  governed  by  Carlson's  License,  127  Pa.  330;  Common wealtli 
V.  Sellers,  130  Pa.  32;  Commonwealth  v.  Holstine,  132  Pa.  357;  Com- 
monwealth V.  Zelt,  138  Pa.  615.  These  cases  hold  persons  answerable 
for  sales  made  by  themselves  and  prevent  them  from  pleading  igno- 
rance of  the  knowledge  of  the  nonage  or  intemperate  habits  of  those 
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to  whom  they  sell.  The  case  is  rather  governed  by  Commonwealth  v. 
Junkin,  107  Pa.  197,  which  holds  that  a  principal  is  not  answerable 
criminally  for  the  wrongful  act  of  his  agent  in  positive  disobedience 
of  his  explicit  instructions.    Com*  T*  Johnston,  317. 

2.  Agency — Extent  of  powers  cf  agent — Burden  of  proof,  A  party 
who  attempts  to  avail  himself  of  the  acts  of  an  agent  must,  in  order 
to  charge  the  principal,  prove  the  authority  under  which  the  agent 
acted.  Tlie  burden  of  proof  lies  on  him  to  establish  the  agency  and 
its  extent.    Langenheim  T.  Ansehutz-BnidbeiTy  Co.|  2a5. 

3.  Agency — Instructions  by  principal  to  agent — Presumption,  Every 
lawful  instruction  from  principal  to  agent  is  to  be  considered  as  given 
in  good  faith  until  the  contrary  is  shown  and  then  the  bona  fides  of 
the  instruction  is  for  the  jury.    Com  T*  Johnston,  317. 

4.  Agency— Province  of  court  and  jury.  Langenheim  y.  Anschatz- 
Bradberry  Co.,  285. 

5.  Agency — Selling  liquor  without  a  license.  Where  the  owner  and 
proprietor  of  a  drug  store  instructed  his  assistants  in  regard  to  the 
manner  in  which  he  desired  them  to  conduct  his  business,  instructing 
them  not  to  sell  intoxicating  liquors  to  any  one  except  upon  a  pre- 
scription of  a  regularly  registered  physician  and  for  medicinal  pur- 
poses and  not  to  sell  more  than  once  on  any  one  prescription,  he  cannot 
be  convicted  for  sales  of  liquor  made  in  his  absence,  in  contravention 
of  these  orders,  against  his  authority  and  without  his  knowledge. 
Com*  T.  Joltnston,  317. 

6.  Insurance — Agency  as  between  insured  and  company  -Inaccurate 
description  by  agent  of  insured.    Lennox  T«  Ins.  Co.,  431. 

7.  Insurance — Powers  of  agents.  The  question  always  is,  not  what 
power  an  agent  does  in  fact  possess,  but  what  power  the  company 
held  him  out  to  the  public  as  possessing. 

The  powers  of  an  agent  are  prima  facie  coextensive  with  the  busi- 
ness intrusted  to  his  care  and  will  not  be  narrowed  by  limitations  not 
communicated  to  the  person  with  whom  he  deals.  McColIongh  T* 
Ins.  Co.,  2.33. 

8.  Liability  qf  agent — Disclosed  principal.  Where  one  deals  with  an 
agent  who  acts  within  the  scope  of  his  authority  and  reveals  his  pnn- 
cipal,  the  latter  ordinarily  is  alone  liable  for  a  breach  of  the  contract. 
Rosenberg  y.  Clyde  &  Co.,  572. 

9.  Mechanic's  lien — Agency — Architect — Implied  powers  of— Act  of 
May  18,  1887,  P.  L.  118.  Langenheim  y.  Anschntz-Bradberry  Co., 
285. 

PROMISSORY  NOTE. 

1.  Accommodation — Indorsement  paper.  He  who  chooses  to  put 
himself  in  front  of  a  negotiable  instrument  for  the  benefit  of  his  f  liend 
must  abide  the  consequences.  Accommodation  paper  is  a  loan  of  the 
maker^s  name  without  restriction  on  the  manner  of  its  use.  Tan 
Bnint  y.  Potter  &  Co.,  591. 

2.  Accommodation  paper — Purchase  after  maturity.  The  proposition 
that  an  indoi*ser  of  accommodation  paper  who  has  paid  it  after  matur- 
ity, upon  the  maker's  default,  cannot  recover  from  the  maker,  for  the 
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reason  that  be  does  not  receive  it  until  after  maturity,  is  utterly  with- 
out foundation.  Such  indorser  is  not  a  purchaser  after  maturity.  He 
does  not  take  the  note  as  a  purchaser. 

The  contract  of  an  indorser  binds  him  to  pay  the  instrument  upon 
the  failure  of  the  maker  to  meet  it  at  maturity,  and  it  is  under  this 
contract  that  he  receives  it  upon  payment.  His  right  to  recover 
against  any  prior  party  has  its  inception  in  his  indorsement,  and  be- 
comes complete  when  he  has  paid  tlie  obligation.  The  rules  in  rela- 
tion to  a  holder  by  a  purchase  have  no  application.  Tan  Brant  T« 
Potter  &  €om  601- 

3.  Evidence — Parol  agreement  to  contradict  a  promissory  note.  Wolf 
T.  Bosenbach,  587;  Wolf  y.  Wolf,  590. 

4.  Fraud — Question  for  Jury,  Payment  of  a  promissory  note  was 
resisted  by  one  of  the  indorsers  sued  thereon  on  the  ground  that  said 
note  was  given  to  take  up  another  note  of  $1,000,  on  which  same  in- 
dorsers were  liable,  in  possession  of  the  plaintiff,  which  he  claimed  to 
hold  as  a  bona  fide  holder  for  value,  it  having  been  deposited  with 
him  before  maturity  as  collateral  security  for  still  another  note  of 
$500. 

Heldf  that  the  jury  was  properly  instructed  that  the  alleged  represen- 
tations of  the  plaintiff  that  he  held  the  $1,000  note  as  collateral  secur- 
ity, if  false,  was  a  fraud  and  barred  recovery.    Brown  T*  Eeeies,  192. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Agency.  Where  an  agency  rests  in  parol  and  there  is  no  dispute 
as  to  its  terms  and  no  ambiguity  which  needs  explanation,  it  is  for 
the  court  and  not  for  the  jury  to  determine  its  meaning  and  effect. 
Langenheim  y.  Ansehntz-Bradberry  Co.,  285. 

2.  Contract — Ambiguity — Construction  by  parties — Question  far  Jury, 
Wright  y.  eas  Co.,  219. 

3.  Contract  —  Breach  of— Inferior  quality — Damages — Q;ue»tion  for 
Jury,    Iron  Co.  y.  Bichardson  k  Co.,  208. 

4.  Contract — Construction  of  written  correspondence,  Wliere  the 
correspondence  between  the  parties  defines  a  contract  and  shows 
repeated  efforts  on  the  part  of  Uie  vendors  to  comply  with  its  terms 
and  repeated  excuses  on  the  part  of  the  vendees  for  nonperformance 
on  their  parts,  the  trial  judge  did  not  fail  in  his  duty,  as  to  construc- 
tion of  the  written  correspondence,  in  instructing  the  jury,  that,  from 
the  letters  of  the  vendees,  it  appeared  that  they  had  refused  to  comply 
with  their  contract;  but  as  there  was  also  oral  evidence  on  the  ques- 
tion it  was  properly  left  to  tlie  jury  to  say  whether  under  all  the  evi- 
dence the  vendees  had  actually  refused  to  receive  a  balance  of  scrap 
undelivered  but  contracted  for  by  them.  SmelUag  Co.  y.  ABunonla 
Co.,  555. 

5.  Easements — Adverse  user  of  spring  water — Question  for  jury. 
Knights  of  Pythias  y.  Leadbeter,  461. 

0.  Estoppel— MecJianic^s  lien — Question  for  Jury.  Waters  y.  Wolf, 
200. 

7.  Evidence — Negligence  must  he  proved — When  a  question  not  for 
Jury.    Negligence  must  be  proved.    When  the  uncontradicted  evidence 
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does  not  warrant  the  jury  in  inferring  negligence  as  the  proximate 
cause  of  an  injury,  the  court  should  direct  a  verdict  for  defendant 
SwaMOD  T.  Grandally  85. 

8.  JwtpeeUofu  Where  the  evidence  tended  to  show  that  a  gas  com- 
pany, defendant  in  an  action  for  personal  injuries  hy  reason  of  alleged 
negligence  resulting  in  leakage  of  gas,  had  no  system  of  inspection  and 
waited  for  complaints  hefore  the  iuspection  was  ordered,  that  some  of 
their  pipes  had  been  laid  in  cinder  which  was  liable  to  corrode  them, 
that  they  made  only  irregular  and  occasional  examinations  of  the  drips 
in  the  line  of  their  pipes,  while  there  was  evidence  tbat  other  gas 
companies  kept  men  daily  patroling  the  streets  to  specially  look  for 
leaks,  held  the  question  of  uegligence  was  for  the  jury.  Prlehard  Y. 
Gas  Co.,  170,  183. 

9.  Libel — Witchcrqfl — Question  for  Jury.  Charging  witchcraft  is  no 
longer  libel  per  se;  but  it  is  entirely  proper  to  leave  it  as  a  question 
for  the  jury  whether  being  called  a  witch  would  be  calculated  to  injure 
the  reputation  and  standing  in  society  of  the  plaintiff  there  being  evi- 
dence to  warrant  the  jury  in  finding  the  following  facts;  (1)  Belief  in 
witchcraft  in  thecommunity  where  plaintiff  lived  and  defendant^ SLpaper 
circulated;  (2)  tendency  of  the  publication  to  encourage  this  belief. 
Oles  T.  Pittsbarg  Times,  180. 

10.  Negligence — D^ective  sidewalk — Question  for  Jury,  Merrlman 
T.  Osborne  Borough,  127. 

11.  Negligence — Proximate  cause — Binding  instructions.  The  evi- 
dence disclosed  the  following  facts:  A  loaded  revolver  was  kept  in 
the  upper  drawer  of  a  chiffonier,  which  was  used  exclusively  by  the 
head  of  the  family,  and  in  his  absence  from  the  room,  while  his  wife 
was  in  bed  with  her  face  averted,  a  five  years'  old  child  in  quest  of 
play,  discovered  and  accidentally  discharged  revolver  to  the  plainUflTs 
injury.  Held,  That  placing  the  revolver  in  the  drawer  was  not  the 
natural  and  probable  or  proximate  cause  of  the  injury,  and,  the  evi- 
dence being  undisputed,  the  juiy  should  have  been  instructed  to  find 
for  the  defendants.    Swanson  T.  Crandall,  85. 

13.  Possession  of  personal  property — Fraud.  When  the  possession 
of  personalty  sold  is  inconsistent  with  tlie  bill  of  sale,  the  law  is  set- 
tled, that  it  is  not  merely  evidence  to  be  submitted  to  the  jury  to  draw 
a  conclusion  of  fraud  in  fact  but  it  is  fraud  in  itself  to  be  determined 
by  the  court    Weller  t.  Meeder,  488. 

14.  Practice,  C.  P. — Charge  of  court — Submission  to  the  Jury  in  ab- 
sence of  effidence.  It  is  error  to  submit  a  case  to  a  jury,  under  proper 
instructions  as  to  the  law  on  certain  conditions,  when  there  is  no  evi- 
dence upon  which  a  jury  would  be  justified  in  finding  such  conditions 
to  exist    Brooks  t.  B.  B.  Co.,  581. 

15.  Practice,  C.  P. ^Trial— Misleading  point  and  answer.  Where  a 
point  does  not  adequately  cover  the  branch  of  the  case  to  which  it  is 
directed  and  the  answer  affirming  it  is  misleading  and  the  general 
charge  upon  the  same  subject  is  inadequate  and  therefore  misleading, 
such  answer  and  charge  properly  can  be  assigned  for  error.  Hudson 
T.  Watson,  422. 
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16.  Promissory  not€9—Fraud — (iuestion  for  Jury,  Brown  T*  EeeleSy 
192. 

17.  Street  railways — Negligence — Infant^Question  for  Jury.  B«ente 
T.  Traetioa  Co.,  185. 

PUBLIC  OFFICERS. 

1.  County  commissioners — Constitutional  law — Act  of  1872.  The  act 
of  March  16,  1872,  P.  L.  405,  entitled:  *'  An  act  relating  to  the  coanty 
commissioDers  of  Cambria  county,"  in  respect  to  its  title,  is  all  suffi- 
cient to  give  notice  of  any  legislation  properly  pertaining  to  the 
rights,  duties  and  powers  of  the  commissioners,  and  there  is  nothing 
in  the  body  of  the  act  that  does  not  pertain  to  such  rights,  duties  and 
powers,  and  instead  of  being  misleading  the  title  is  germane  to  every 
subject  mentioned  in  the  body  of  the  act,  and  the  entire  act  pertains 
to  but  one  subject.  It  follows,  therefore,  that  the  act  does  not  offend 
sec.  III.  art.  3  of  the  constitution  of  Pennsylvania.    Com.  y.  Lloydy  6. 

2.  "District  attorney — Improper  remarks  by.    Com*  y.  Smithy  474. 

3.  Municipal  law — Evidence — Acts  and  declarations  of  municipal 
oflicer—Loose  declarations.    Knights  of  Pythias  y.  Leadbeter,  461. 

QUESTION  FOR  JURY,  see  Province  of  Court  and  Jury. 

RAILROADS. 

1.  MunicipaX  law— Street  railways — License  tax —Police  power.  He- 
Keegport  y.  By.  Co.,  242. 

2.  Municipal  law — Street  railways — Municipal  consent — Police  pow- 
ers, A  street  railway  must  obtain  consent  of  the  municipality  to  lay 
its  tracks,  and  the  municipality  may  impose  terms.  Consent  having 
been  given  a  railway  company  on  certain  terms  imposed  by  the  ordi- 
nance and  accepted  by  the  company,  such  ordinance  does  not  exempt, 
on  the  ground  of  implied  repeal,  the  railway  company  from  liability 
to  respond  to  the  exactions  of  the  police  regulations  imposed  by  the 
prior  general  ordinances.    MeKeesport  y.  By.  Co«9  240. 

3.  Negligence — Street  railways — Evidence — City  ordinance.  It  is 
improper  to  admit  as  evidence  of  negligence  a  city  ordinance  which 
requires  that  all  passenger  railways  shall  be  provided  with  *'  the  most 
improved  modem  pilot  or  safety  guard/*  As  between  plaintiff  and 
defendant  such  ordinance  cannot  be  invoked  to  create  a  higher  stand- 
ard of  care  than  is  fixed  by  the  law  of  the  land.  In  the  case  at  bar 
the  ordinance  was  entirely  irrelevant,  and  the  effect  of  its  admission 
tending  to  affect  the  minds  of  the  jury,  such  admission  was  error  on 
that  ground  alone.    Bnente  y.  Traction  Co.^  185. 

4.  Street  railways — Contributory  negligence  of  parents — Iirfant,  The 
fact  that  a  parent  left  an  infant  aged  three  with  other  children  in  the 
kitchen  in  charge  of  a  servant,  who  left  them  there  to  go  to  a  grocery 
store  a  square  distant,  and  that  in  her  absence  the  infant  wandered 
out  on  the  street  and  railway  track,  where  she  was  killed,  does  not 
disclose  such  contributory  negligence  on  the  part  of  the  parent  as 
would  justify  taking  the  question  from  the  jury.    This  point  was  dis- 
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cussed  and  ruled  under  very  similar  conditionB  In  Henne  v.  Railway, 
1  Pa.  Superior  Ct  811.    Boente  T.  Traction  Co^  185. 

6.  Street  railways — Negligence — DtUy  of  motonnan,  A  motorman 
should  always  be  on  the  alert,  especially  so  when  passing  a  school- 
house  out  of  which  has  come  a  large  body  of  children  enjoying  their 
liberty  in  the  careless  manner  that  is  usual  to  them  when  released 
from  school.    Boente  t.  Traction  Co.>  185. 

6.  Street  railways — Negligence — Infant — Question  for  Jury.  It  was 
proper  to  submit  the  question  of  negligence  to  the  jury,  when  the  evi- 
dence showed  that  the  trolley  car  was  running  at  the  rate  of  eight  or 
ten  miles  an  hour,  and  that,  having  nothing  to  do  at  the  time  but  to 
watch  the  street  in  front  and  to  keep  the  car  under  control,  the  motor- 
man  instead  of  glancing  from  side  to  side  kept  his  eyes  fixed  on  the 
motions  of  one  child  on  one  side  of  the  track  to  the  exclusion  of  many 
others  on  the  street.    Boente  T*  Traction  €0*9 185. 

7.  Street  railways — Obligations  as  to  improved  safety  devices.  It  is 
the  duty  of  railways  to  adopt  the  best  precautions  against  danger  in 
general  use,  and  which  experience  has  shown  to  be  superior  and  effec- 
tual, and  to  avail  themselves  of  every  such  known  safeguard  or  gen- 
erally improved  invention  for  lessening  danger:  Henderson  v.  Ry.,  144 
Pa.  461,  followed. 

It  is  error,  however,  to  tell  a  jury  **  if  they  fail  to  adopt  anything 
that  a  public  use  has  indicated  as  being  proper  and  which  their  own 
common  sense  if  applied  would  teach  them  was  proper  and  reasonably 
necessary,  then  their  failure  to  adopt  that  is  negligence."  The  effect 
of  this  instruction  was  to  abolish  the  general  rule  above  mentioned 
and  put  in  its  place  an  indefinite  and  uncertain  standard.  Boente  Y« 
Traction  Co.,  185. 

REPLEVIN. 

1.  Captured  flood  logs — Terms  qf  redemption.  Lombennan's  Ex- 
change T*  LotZy  91. 

RES  ADJUDICATA. 

1.  Evidence — Record  of  former  trial.  Hartman  T.  Incline  Plane 
Co.|  123. 

RESTRAINT  OF  TRADE. 

1.  Equity  —  Injunction.  Contracts  in  restraint  of  trade  are  not 
favored  by  the  law  and,  although  they  will  be  enforced,  the  proof  of 
the  making  of  them  must  be  clear  and  indubitable  before  an  injunc- 
tion will  be  issued  to  restrain  a  party  from  engaging  in  business. 
Pfeifer  t.  Rahiser,  355. 

ROAD  LAW. 

1.  Appeals — Matters  not  reviewable.  In  a  proceeding  for  creating  a 
county  bridge  the  necessity  for  the  bridge,  the  ability  of  the  township 
or  townships  to  bear  the  expanse,  and  the  propriety  and  expediency  of 
erecting  it  as  a  county  bridge,  or  of  assisting  the  township  or  town- 
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ships  to  erect  it,  are  matters  committed  to  the  judgment  and  discre- 
tion of  the  Yiewers,  the  grand  jury,  the  county  commissioners  and  the 
court  below,  exercised  in  successive  stages  of  the  proceedings,  and 
their  decision  is  not  reviewable  if  the  proceedings  are  regular  and 
were  authorized  by  law.    ToogliiogbeDyBiT.  Bridge^  265. 

2.  Navigable  gtream — Boads  and  aireeU.  There  is  as  much  author- 
ity in  law  for  laying  out  a  street  in  a  borough  across  a  navigable  stream 
as  there  is  for  laying  out  a  township  road  in  the  same  way.  Toiigbi- 
ogheny  Riy.  Bridge,  205. 

3.  Opening  etreets — Dedication  by  r^erence  to  plot.  The  dearly 
manifest  intention  to  dedicate  must  be  shown  before  the  owner  can  he 
deprived  of  his  propei*ty  on  that  ground. 

The  fact  that  an  owner  recognized  the  existence  of  an  avenue  and 
referred  to  it  as  a  boundary  in  grants  of  land  abutting  on  it  and  con- 
tiguous to  it  after  it  was  located  by  the  municipality  and  before  it  was 
opened  will  not  operate  to  prevent  f|uch  owner  from  claiming  damages 
f(»r  the  loss  of  the  land  upon  which  the  avenue  is  located.  Bellefleld 
Are.,  148. 

4.  Boads  and  streets — Highways.  Streets  regulated  and  repaired  by 
the  authoiity  of  a  municipal  corporation  are  as  much  highways  as  are 
public  roads  laid  out  by  authority  of  the  court  of  quarter  sessions. 
The  word  '*  road  ^'  may  be  fitly  used  to  designate  a  city  or  borougli 
sti*eet  and  the  expression  **  public  road  or  highway  *  used  in  the  35th 
section  of  the  act  of  June  13,  1836,  relative  to  the  erecUon  of  county 
1>ridges,  includes  streets  or  alleys  in  a  borough.  Toaghiogheny  Rir. 
Bridge,  265. 

5.  Statutes — Constltutionai  law  —  Stifficiency  of  title.  The  act  of 
April  15, 1891,  P.  L.  17,  providing  for  appeals  from  the  decree  of  tlie 
court  of  Q.  S.  confirming  the  report  of  viewers  assessing  damages  in 
road  matters,  is  unconstitutional.    Otto  Twp*  Boad,  20. 

RULES  OF  COURT. 

1.  Assignments  of  error.    Com.  T.  Smith,  474. 

SALE. 

1.  Sale  qf  personalty — Possession — Fraud— Bale  of  Clow  v,  B'oods, 
Sale  was  made  by  a  motlier  of  personal  chattels  under  bill  of  «sale,  to 
a  son,  resident  at  a  distance;  the  peraonalty  was  in  her  possession,  on 
her  own  farm  and  in  her  own  building.  No  transfer  of  possession 
took  place.  The  son  immediately  leased  the  property  to  his  mother 
and  her  apparent  possession  was  uninterrupted ;  the  son  never  exer- 
cised any  act  of  ownership  excepting  the  execution  of  the  papers  which 
no  one  but  the  mother  and  son  and  the  scrivener  had  any  knowledge 
of.  Subsequently  the  son  bought  his  mother* s  interest  in  the  farm. 
The  personal  property  was  levied  on  by  a  creditor  of  the  mother. 
Held,  (1)  that  the  transaction  was  fraudulent  as  to  creditors  of  the 
mother  and  fell  within  the  rule  of  Clow  v.  Woods;  (2)  that,  the  facts 
l>eing  undisputed,  in  a  feigned  issue  between  the  son  and  the  execu- 
tion creditor  of  the  mother,  the  creditor  defendant  was  entitled  to 
binding  instructions.    Weller  r.  Meeder,  4SS. 
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2.  Vendor  and  vendee— Delivery.    Glass  Co.  T.  Doableday,  170. 
8.  Vendor  and  xendee—Delivery— Title  to  logs  in  rqft— Payment— 
ColUxteral  security.    Dorerspike  r.  Jewart^  313. 

SHERIFFS  SALE. 

1.  Appeal — Setting  aside  same— Act  qf  May  0,  1880.  Prior  to  the 
act  of  May  0, 1880,  P.  L.  158,  no  appeal  was  allowed  from  an  order  of 
court  setting  aside  or  refusing  to  set  aside  a  sheriffs  sale. 

The  act  of  May  0,  1889,  which  provided  that  every  appellate  pro- 
ceeding should  be  called  an  appeal  did  not  extend  the  right  of  review 
or  change  its  extent  or  modify  in  any  way  its  exercise.  Laird's  App.y 
800. 

SIDEWALK. 

1.  Care  demanded  qf  foot  passenger.  Hentz  T.  Somerset  Borough^ 
225. 

2.  Negligence — D^ective  sidewalk— Question  for  Jury.  Merriman  ?• 
Osborne  Boroagh^  127. 

SPENDTHRIFT  TRUST. 

1.  Grantor  as  beneficiary.  There  is  no  case  in  Pennsylvania  which 
goes  to  the  extent  of  recognizing  a  spendthiift  trust,  in  which  the 
grantor  is  himself  the  sole  beneficiary  for  life,  with  power  to  dispose 
of  the  trust  property  at  death,  yet  neither  the  income  nor  the  corpus 
of  the  estate  is  subject  to  his  debts.    Patriek  T.  BlngamaD,  113. 

STATUTES. 

1.  Constitutional  lauj — Road  law — Sufficiency  of  title — Act  qf  April  15, 
1891,  P.  L.  17.    Otto  Twp.  Road,  20. 

2.  Constitutional  law— Rules  of  construction.    Otto  Twp*  Boady  20. 

3.  Constitutional  law — Title  of  act — Constitution,  art.  3,  sec.  3 — Act 
qf  March  22, 1887,  P.  L.  S— Livery  stable  keepers.    Com.  T.  Moore,  162. 

4.  Construction — Prospective  operations.  A  statute  should  be  inter- 
preted so  as  to  operate  prospectively  only  unless  the  language  is  so 
clear  as  to  preclude  all  questions  as  to  the  intentions  of  the  legislature. 

The  act  of  April  6,  1898,  P.  L.  7,  does  not  affect  a  designation  of  a 
benefit  fund  made  pilor  to  its  passage  which  was  in  itself  legitimate 
and  proper  prior  to  its  passage.  Wolpert  T.  Knights  of  Birming- 
bamy  564. 

5.  Construction  of— Legal  maxims — Constitutional  law.  From  the 
decisions  the  following  propositions  have  become  legal  maxims  in 
Pennsylvania  in  the  matter  of  the  construction  of  statutes  alleged  to 
ofFend  against  the  constitution. 

First,  Nothing  but  a  clear  usurpation  of  a  power  prohibited  will  jus- 
tify pronouncing  an  act  of  the  legislature  unconstitutional. 

Second,  The  title  of  an  act  is  part  of  the  act  and  a  guide  to  its  right 
construction. 

Third,  The  effect,  not  the  purpose  of  an  act,  determines  its  validity. 

Fourth,  It  is  not  necessary  that  the  title  of  an  act  should  be  a  com- 
plete index  to  its  contents. 
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Fifth,  If  the  title  fairly  gives  notice  of  the  subject  of  the  act,  so  as 
reasonably  to  lead  to  an  inquiry  into  the  body  of  the  bill,  it  is  all  that 
is  necessary. 
Sixth,  No  act  can  contain  two  distinct  subjects.    Com*  T*  Lloydy  6. 

6.  Construction  qf— Public  officers—County  commissioners.  Act  of 
Hay  16,  1872,  P.  L.  405,  relating  to  county  commissioners  of  Cambria 
county  is  constitutional.    Coiii«  T*  Llpyd>  6. 

7.  Floating  logs — Construction — Repeal^Acts  qf  April  10,  1865,  and 
December  11, 1866.    Lamberman'g  Exchange  r.  Latz»  91. 

8.  Mepeal—Act  of  March  16,  1872,  P.  X.  405.  The  act  of  March  16, 
1872,  P.  L.  405,  relating  to  county  commissioners  of  Cambria  county, 
is  not  repealed  by  the  general  act  of  May  7,  1889.    Com.  y.  Lloyd^  6. 

9.  Repeal  of^Rules  of  construction.  First,  A  general  statute  without 
negative  words  will  not  repeal  a  previous  local  statute  although  the 
provisions  of  both  are  inconsistent  with  each  other. 

Second,  A  subsequent  general  or  local  statute,  intended  as  a  substi- 
tute for  a  former  one,  repeals  it  pro  tanto. 

Third,  A  general  statute  without  negative  woi'ds  cannot  repeal  a 
previous  statute  which  is  particular  although  the  provisions  of  the 
two  be  different 

Fourth,  In  considenng  the  question  of  repeal  of  statutes  the  legisla- 
tive intent  presents  itself  as  the  tiue  solution  of  the  matter  at  issue; 
and  such  intent  must  be  collected  from  tlie  words  used.  Com.  t* 
Lloydy  6. 

10.  Rules  of  construction — Different  acts  as  forming  one  statute.  It  is 
an  elementary  rule  that  all  pai*ts  of  a  statute  are  to  be  considered  in 
its  construction  even  when  the  words  are  the  plainest;  for  the  true 
meaning  of  any  passage  is  that  which  best  harmonizes  with  the  sub- 
ject, and  with  any  other  passage  in  the  statute;  hence  it  follows  that 
the  examination  must  extend  to  other  acts  on  the  same  subject  to- 
gether with  legislative  intent;  for  all  are,  for  the  purpose  of  construc- 
tion, considered  as  forming  one  homogeneous  and  consistent  body  of 
law.    Lamberman's  Exchange  y.  Lotz,  91. 

STATUTE  OF  FRAUDS. 

1.  Collateral  and  original  undertakings.  A  promise  will  not  be  held 
a  collateral,  as  distinguished  from  an  original  undei*taking,  which 
must  be  put  in  writing  to  be  binding,  where,  upon  the  whole  transac- 
tion, the  fair  inference  is  that  the  leading  object  or  purpose  and  the 
effect  of  the  transaction  was  the  purchase  or  acquisition  by  the  prom- 
isor from  the  promisee  of  some  property,  lien  or  benefit  which  he  ditl 
not  before  possess,  but  which  would  enure  to  him  by  reason  of  his 
promise  so  that  the  debt  for  which  he  is  liable  may  fairly  be  deemed 
to  be  a  debt  of  his  own  contracted  in  such  purchase  or  acquisition. 
Bnrr  y.  Mazer,  436. 

2.  Parol  agreement  to  abandon  an  easement — Executed  contract- 
Evidence.  A  parol  agreement  for  the  abandonment  of  an  easement 
will  be  sustained  when  such  an  agreement  has  been  so  far  executed 
as  to  make  it  inequitable  to  rescind  the  same. 

Proceedings  being  pending  for  opening  a  public  road  over  lands  ser- 
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vieDt  to  an  easement  of  right  of  way  the  owner  of  the  dominant  tene- 
ment made  a  parol  agreement  with  the  owner  of  the  servient  tenement 
that  if  he  would  refrain  from  objecting  to  the  road  he,  tlie  owner,  would 
release  his  right  of  way.  Acquiescence  being  thus  obtained  and  the 
road  opened,  such  parol  agreement  becomes  executed  and  cannot  be 
repudiated  because  not  in  writing — but  the  question  of  alleged  aban- 
donment must  be  submitted  to  the  jury  under  adequate  instructions. 
Hadson  r.  Watson,  422. 

3.  Waiter  qf  lien  on  verbal  promise.  A  promise  in  form  to  pay  or 
answer  for  the  debt  of  another  whicli  is  accepted  by  the  promisee  in 
lieu  of  his  claim  against  the  original  debtor  so  that  the  latter  is  extin- 
guished is  not  within  the  statute. 

A  contractor  waived  his  lien  against  a  church  building  on  a  promise 
made  by  a  trustee  of  the  church  in  tlie  following  language :  ^'  For  God^s 
sake  don^t  shame  me  and  our  church,  I  will  pay  if  you  don^t  lien.** 
Held^  not  to  be  within  the  statute.    Bnrr  y.  Mazer,  436. 

SUBROGATION. 

1.  Becourse  to  two  funds.  On  the  principle  of  subrogation  when 
one  creditor  has  recourse  to  two  funds,  and  another  to  but  one,  the 
first  shall  be  paid  from  the  fund  to  which  the  other  has  no  recourse, 
that  the  latter  may  be  paid  from  the  only  fund  within  his  reach.  Pat* 
riek  t.  Bingaman,  113. 

SURETYSHIP. 

1.  What  constitutes  a  contract  of,  T.  and  G.  executed  an  obligation 
to  the  plaintiff  wherein  they  guaranteed  to  plaintiff  **  payment  of  all 
indebtedness  which  plaintiff  now  holds  or  may  hereafter  hold  against 
T.  and  all  renewals;  all  indebtedness  or  liability  upon  this  guarantee, 
however,  limited  to  an  amount  not  to  exceed  $500  at  any  one  time; 
this  agreement  being  intended  as  a  continuing  security  and  is  to  bind 
us  as  to  indebtedness  or  liability  accruing  from  time  to  time  until  we 
give  written  notice  that  it  shall  not  be  binding  for  fui*ther  indebted- 
ness or  liability.'*  Held^  that  the  undertaking  was  one  of  suretyship 
on  the  part  of  G.    Brewing  Go.  y.  Thomeier,  345. 

TAXATION. 

1.  igectment — Tax  title  ^Unseated  land — Improvements  by  intruders. 
McCIement's  App.y  443. 

2.  Exemption — Cemetery  company — Municipal  assessments,  Phlla* 
T.  Cemetery^  569. 

3.  Tax  sale — Unseated  land — Evidence — Identification — Surplus  bond 
—  When  same  must  be  given,    McClement's  App.y  443. 

TENANCY  IN  COMMON. 

1.  Joint  tenancy — Presumption  favors  tenancy  in  common — Will — 
Construction,    Storm  r.  Sawyer,  264. 

TRUSTS  AND  TRUSTEES. 

1.  Irrevocable  settlement,  by  grantor  on  self,  precludes  any  assignment 
to  special  creditor,    A  settlor  having  conveyed,  by  iiTevocable  deed  of 
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trnBt,  her  estate  to  trustees  to  pay  iDCome  to  herself  for  life  and  tlie 
corpus  as  she  might  by  will  appoint,  cannot  convey  her  estate  to  any 
one,  even  a  creditor;  the  right  of  any  pursuing  creditor  must  rest 
solely  upon  the  grasp  of  her  estate  given  him  bylaw:  he  takes  no  pre- 
ferred standing  by  virtue  of  any.  assignment  by  the  settlor.  Patrick 
T.  BiBgamaiiy  113. 

2.  Settlor  a$  ben^darv—RighU  qf  creditor*  not  Oifeeted,  Wiien  a 
settlor  by  trust  deed  seeks  to  create  a  trust  in  his  own  property  for 
his  own  use,  to  the  exclusion  of  creditors,  under  the  statute  of  Elisa- 
beth against  fraudulent  conveyances,  it  follows  that  while  a  man  may 
exclude  the  creditors  of  another  whom  he  makes  his  beneficiary,  he 
cannot  exclude  his  own  creditors  from  recourse  to  his  estate,  legal  or 
equitable;  though  he  may  settle  his  estate  beyond  his  own  reach  or 
control  by  conveyance  to  a  trustee,  he  canhot  by  such  a  device  place 
it  beyond  the  reach  of  his  creditors. 

A  fraudulent  conveyance  is  no  conveyance  as  against  the  intended 
to  be  defrauded;  it  is  the  same  as  if  no  such  deed  had  l>een  executed; 
and  these  principles  apply  to  a  trust  in  which  the  settlor  makes  him- 
self the  beneficiary.    Patrick  r.  BingamaBy  113. 

8.  Special  fund — Lictbility  qf  trustee.  No  trustee  of  a  special  fund 
has  any  light  to  appropriate  any  of  the  funds  in  his  hands  to  any  pur- 
pose not  clearly  directed  by  the  terms  of  the  trust,  under  which  he 
holds  it    Kelly  r.  SliilllDgsbiirg,  576. 

UNSEATED  LAND. 

1.  Ejectment  —  Tax  title — Improvements  by  intruders — EHdence — 
IdentijflcaHon — Surplus  bond—  When  same  must  be  given,  McClemeDt's 
Appeal,  443. 

VENDOR  AND  VENDEE. 

1.  Deed — Fraudulent  settlements  or  conveyance — Statute  qf  18  J^/iza- 
beth,  chapter  V.    Shakely  j*  Gntbrie,  414. 

2.  Evidence — Damages — Sale  qf  property  reused  by  vendees.  Smelt- 
ing Co.  Y.  Ammonia  Co«f  555. 

3.  Sale  qf  personal  chattels — Retention  qf  possession  by  vendor — Fi'aud. 
Weller  r.  Meeder,  488. 

4.  Sales — Delivery.  Where  a  vendee  directed  the  vendor  to  ship  to  hi m 
by  freight  certain  goods  *'  all  to  be  delivered  in  sixty  days;  shipments 
made  as  called  for  "  and  the  vendee  had  the  goods  packed  and  set  apart 
for  delivery  and  on  the  day  of  receipt  of  order  sent  an  invoice  of  the 
same,  held^  that  the  law  recognizing  the  contract  of  sale  which  must 
govern  the  parties  would  import  delivery  in  accordance  with  the  tei*ms 
of  the  order,  to  wit,  at  the  end  of  sixty  days  from  its  date.  At  whicli 
time,  if  there  was  no  actual  delivery  before,  delivery  would  be  In  time 
and  vendee  be  liable  for  the  contract  price. 

If  said  goods  are  destroyed  by  fire  on  the  premises  of  the  vendor 
after  the  lapse  of  sixty  days  stipulated  for  delivery^  the  loss  would  fall 
on  the  vendee.    GUss  Co.  Y.  Donbleday,  170. 

5.  Sales— Delivery— Title  to  logs  in  raft.  Where  one  engaged  in  busi- 
ness of  cutting  and  selling  logs  from  his  own  land  agreed  to  deliver  to 
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aQother  two  rafts  of  logs  at  the  mouth  of  a  specified  creek  and  the 
amouDt  of  timber  in  each  raft  was  undetermiDed,  most  of  it  mainly 
uncut  and  none  of  it  in  the  stream,  title  to  the  same  does  not  pass  to 
the  vendee  except  upon'  delivery  at  the  place  specified  in  the  agree- 
ment.   BoYerspike  r.  Jewart,  813. 

WAIVER. 

1.  Statute  qf  frauds — Waiver  <i(f  lien  on  verbal  promise.  Bnrr  ?• 
Maser,  486. 

WARRANTY. 

1.  Contract — Express  warranty  cf  quality — No  special  form  requisite. 
Plaintiff  conti'acted  to  deliver  and  defendant  promised  to  pay  for  rails 
of  a  particular  grade  and  quality,  known  in  the  market  as  **  first  class 
A  No.  1.'*  The  defendant  had  endeavored  to  secure  to  himself  by  the 
terms  of  the  contract  the  thing  he  wanted,  and  had  so  secured  himself 
under  the  rules  of  fair  dealing  which  the  layman  would  suppose  ought 
to  govern  such  a  transaction.  Held,  (1)  that  the  delivery  of  rails  of 
inferior  grade  and  quality  is  in  violation  of  the  contract  and  a  breach 
of  an  express  warranty  to  constitute  which  no  special  form  of  words 
is  requisite.    Iron  Co.  r.  Richardson  &  €0.9  208. 

2.  Contract  —  **  Warranty  of  species^^  distinguished  from  **«eWcr'« 
representation,^*  All  the  authorities  agree  that  thero  is  an  implied 
warranty  that  an  article  to  be  delivered  shall  correspond  in  specie  with 
the  commodity  sold,  and  the  word  **  first  class  A  No.  1 "  as  applied  to 
rails  may  be  as  essentially  descriptive  of  the  thing  contracted  for  as 
the  word  **  iron  "  or  **  steel."  Such  a  case  is  clearly  to  be  distinguished 
from  the  class  of  cases  in  which  it  is  held  that  a  warranty  is  not  implied 
from  mere  representations  of  a  seller  in  praise  of  his  wai'es.  Iron  Co* 
T.  Blchardson  &  Co.,  208. 

3.  Contract — Warranty  cf  working  quality  of  machine,  A  contract 
that  a  machine  sold  **be  guaranteed  in  first  class  working  order"  nec- 
essarily refers  not  only  to  the  operation  of  the  machine  as  such  but 
also  to  its  ability  to  do  the  work  for  which  it  was  intended  in  a  proper 
way.  If  such  machine  when  finished  fails  to  do  its  work  efficiently 
for  any  cause,  the  vendor  in  order  to  be  entitled  to  recover  must  put 
it  in  proper  condition  for  doing  the  work.  Leggoe  &  Co.  T.  Mayer 
&  Co.9  520. 

WIDOWS  EXEMPTION. 

1.  Partnerskip^Liquidating  partner—Setroff.    Book  T.  O'Neil,  306. 

WILL. 

1.  Construction — Distributive  words.  In  cases  where  construction 
arises  distinguishing  between  joint  tenancy  and  tenancy  in  common, 
the  distributive  words  **  among,"  **  any"  and  "each"  are  used  to  dis- 
tinguish estates  in  common  from  joint  tenancies  and  are  given  con- 
trolling effect  in  determining  those  estates  to  be  tenancies  in  common. 
Storm  T.  Sawyer,  254. 

2.  Tenancy  in  common— Construction,    A  devise  and  bequest  to  a 
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son  and  daughter  **to  have,  hold,  use  and  enjoy  the  same  fully,  freely, 
absolutely,  during  their  lives,  at  tlieir  death  to  be  equally  divided 
between  their  children;  estate  not  to  be  divided  until  decease  of  both 
son  and  daughter.  That  as  little  obscurity  as  possible  as  to  phrase- 
ology may  rest  upon  tlie  settlement  of  my  estate,  etc.,  it  is  my  desire 
to  invest  each  of  my  living  heirs  with  a  life  estate  in  the  income  of 
my  property  with  reversion  over  to  their  heirs  as  provided  for."  Held, 
that  the  testator  uses  terms  that,  etymologically  and  in  law,  import 
unlimited  and  independent  bequests.  Division  and  equality  clearly 
dominate  in  the  disposition  of  the  income  as  well  as  of  the  corpus  of 
his  estate,  and  the  effect  is  the  creation  of  a  tenancy  in  common. 
Starm  T.  Sawyer,  254. 

WORDS  AND  PHRASES. 

1.  ^^  Delivery  ^^ — Title  to  logs  in  raft — Vendor  and  vendee — Sales — 
Payment — Collateral  security.  Where  in  such  case  the  vendor  sold 
said  rafts,  one  of  them  being  at  the  place  of  delivery  but  undelivered, 
the  other  stranded  on  rocks  some  miles  up  the  stream,  to  one  of  his 
creditors,  in  consideration  of  an  allowance  of  a  credit  of  the  full  value 
of  the  timber  on  a  judgment  note,  for  a  bona  fide  debt,  without  notice 
of  the  prior  agreement  for  sale,  the  title  of  such  vendee  Is  good  and 
the  rule  goyeming  the  transfer  of  personal  property,  as  collateral 
security,  for  an  antecedent  debt  cannot  possibly  apply.  BoTerspike 
T.  Jewarty  313. 

2.  *'  Distributive  words  *'  as  applied  in  construction  of  a  will. 
'*  Among,"  *^any"  and  **each"  are  used  to  distinguish  estates  in 
common  from  joint  tenancies.     Storm  T.  Sawyer,  254. 

3.  " Intent "  defined.  Waiver  is  a  question  of  intent,  but  by  "  intent" 
is  meant  not  the  secret  understanding  of  the  parties,  but  their  inten- 
tion as  indicated  by  their  language  and  conduct. 

An  offer  of  evidence  to  establish  a  waiver  was  held  insufficient 
which  was  as  follows:  That  plaintiff  was  about  to  quit  work  under  a 
subcontractor,  the  contractor  being  in  default,  and  that  he  was  in- 
duced to  go  on  to  completion  by  an  assurance  of  the  defendant,  the 
owner,  that  he  **had  reserved  in  cash  and  was  holding  back  enough 
of  the  contract  price  to  pay  plaintiff  and  all  other  subcontractors  in 
full,  and  that  the  defendant  would  himself  pay  plaintiff  for  such  work." 
Ueld^  the  alleged  language  does  not  indicate  an  intention  to  waive  the 
stipulation  of  the  conti*act  against  liens.    Waters  T.  Wolf,  200. 

4.  '*  Libel  defined:'    Oles  T.  Pittsbarg  Times,  130. 

5.  "  Probable  cause''  as  d^ned  in  an  action  of  malicious  prosecution, 
Boffner  t.  Hooks,  278. 

6.  "  Proximate  cause  "—Negligence.    Swanson  T.  Crandall,  85. 

7.  ^* Beasonable  time"  as  used  in  the  construction  of  a  contract 
Wright  T.  Gas  €o.,  210. 

8.  **  Waiver"— What  constitutes  an  estoppel    Waters  y.  Wolf,  2C0. 

9.  **  Warranty  cf  species"  distinguished  from  ^^ seller's  representar 
Hon."    Iron  Co.  y.  Blchardsonr  A  Co.,  208. 
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